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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

HoRAT.

THE

PROSPECTS OF THE PROFESSION.

IN commencing the ninth year of our

labours we think it may be well to take a

brief retrospect of the chief professional

and legal objects which we have endea

voured to explain and accomplish, and to

notice those which yet remain to be fol.

lowed up.

It has been our duty, during the last

eight years, to notice changes in every

department of the law, far more extensive

and various than any which have taken

place in the preceding century. This recent

movement in favour of legal reform has

had the effect of altering much of the

theory, and even more of the practice of

the law—in fact, of rendering of little use

a great part of our law libraries – and

we cannot look at any one part of our

juridical system without finding occasion to

resort to new sources of information to un

derstand its exact state.

First, let us take the Courts of Equity.

We now have four Courts sitting in the

day,–the Lord Chancellor, Vice Chan

cellor, and Master of the Rolls continuously

throughout the year, and the Equity Ex

chequer occasionally; but we find the Bank

ruptcy jurisdiction removed from these

Courts, and given to a separate Court—

“The Court of Bankruptcy,” with its

subordinate Commissioners' Courts,'— and

thus a new practice both in Equity and

Bankruptcy has sprung up.

In the Common Law Courts the changes

are even more considerable. Three new

Judges are added to them, and one uniform

administration of provincial justice is ex

tended to Wales—the forms of pleading

are shortened and simplified, and many
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beneficial improvements made; and here,

also, the practice is entirely changed. The

alterations, which were made in the last

Session of Parliament are not the least

in importance:—the act which abolishes

imprisonment for debt; that which enables

the Common Law Courts to sit in Vaca

tion; and that which does away with the

necessity of resorting to an action of eject

ment for the recovery of small tenements,

by giving a remedy before magistrates.

Then the alterations in the law of pro

perty and the practice of conveyancing are

also very great. Fines and recoveries are

abolished, and a new mode of assurance

substituted in their stead; the anomalies in

the law of descent and of dower are recti

fied; and even, more recently, the law re

lating to wills entirely revised.

We have thus only glanced at some of

the chief changes which we have striven to

explain and facilitate; but there are many

minor subjects which it is right to mention.

The Central Criminal Court has been esta

blished, and the whole of our penal laws

much ameliorated and simplified; so that

from being the most bloody code in Europe,

it is now mild, simple, and well defined,

and prisoners have the additional advantage

of being heard by counsel. The law fami

liarly known as “the Statute of Limita

tions,” has been amended in many par

ticulars, more particularly in that branch

of it affecting the rights of the Church.

The judicial functions of the Privy Council

have been remodelled, and a new Court,

called “The Judicial Committee of the

Privy Council,” created, which has been

found to give satisfaction. Tithes have been

commuted, and thus the whole of the difficult

and extensive branch of law relating to this

species of property rºl soon become obso

... e
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lete. Lastly, a General Record Office has

been established, by an act of the last Ses

sion of Parliament,” and a Record Keeper,”

under the Master of the Rolls, has been ap

pointed.

With all these subjects our readers are

familiar. We have from time to time en

deavoured to bring all the information re

specting them under their motice; to collect

and settle the practice of the profession re

specting them, and to adapt ourselves to the

alteration made in the law when once it

was made. Indeed, one great object of this

publication is to afford a place for the dis

cussion of all changes in the law, we our

selves only having one object in view—the

general advantage of the profession. We

may thus, indeed, take a narrow view ; but

we are content to avow that we limit our

exertions to this end. We are always

ready to afford the most free and ample op

portunities to each party, that all sides

may be heard; but, as the organ of the pro

fession, and satisfied that it is for the com

mon weal that it should be supported, we

look only to its interests. We have always

contended, and, as we think, satisfactorily

proved, that the state requires an upright,

active, and intelligent body of legal prac

titioners, and that they can never be ob

tained, if not properly and honourably

remunerated. It is as much, therefore, for

the interests of the public as the profession

that this should be secured to them ; and

we shall continue, Cn the one hand, to resist

all changes which may be injurious to the

welfare of the whole body, and to insist on

those that are likely to promote it.

With this latter object, we beg to direct

attention to three legal reforms which we

have already repeatedly pointed out as de

sirable. The first is, the relief of the pro

fession from all peculiar taxation, by the

repeal of the certificate and other duties

especially bearing on them. The injustice

of this taxation is so obvious, and has been

so repeatedly mentioned, that we shall not

dwell on it. The second is, the removal of

the Courts of Law and all the Law Offices

to a central situation. A part of this re

form has been already effected in the recent

improvements on the Rolls Estate, and

surely the rest should follow. Instead of

being scattered over London, and the greater

part distant from the great mass of the pro

fession, it is full time that they should all

a Printed post, p. 6.

* We understand that Sir F. Palsgrave has

been appointed to this office.

be collected and established in one neigh

hood, for the convenience as well of the

suitor as the practitioner. The third object

is, a farther improvement in legal education,

and a reform of the Inns of Court, by the

establishment of lectures and an examina

tion previous to the granting any law de

gree, whether that of barrister, convey

ancer, special pleader, or otherwise. We

have now had considerable experience in the

examination of the other branch of the pro

fession, and we have found it to work well,

and we are most desirous of seeing it

adopted by the Inns of Court. In the

mean time, we shall keep these three points

(among others) steadily in view: we call

on our readers to unite with us in pursuing

them, and we do not doubt that, sooner or

later, we shall be able to congratulate both

them and ourselves on a successful issue.

PRACTICAL POINTS OF GENERAL,

INTEREST.

INTEREST on BANKER's CHEQUE.

THE point contained in the following case

may be useful:

Petersdorff applied for a rule to compute

principal and interest on a banker's cheque.

Tindal, C. J.-Is interest expressed to be

payable P Petersdorff.-It is not. But it

has been usual in the other Courts to refer

these instruments to the Master, like bills

of exchange and promissory notes. Per

Curiam,3–Take a rule. If it be wrong, the

other sº may shew cause. Rule granted.

Bentham v. Lord Chesterfield, 5 Scott, 417.

This (says the Reporter) could not have

occurred before the statute 3 & 4 W. 4,

c. 42, s. 28, which empowers “the jury on

the trial of any issue, or on any inquisition

of damages,” to allow interest upon all

debts, or sums certain, payable at a certain

time, or otherwise, at a rate not exceeding

the current rate of interest from the time

when such debts or sums certain were pay

able, if such debts or sums be payable by

virtue of some written instrument at a cer

tain time, or if payable otherwise, then from

the time when demand of payment shall

have been made in writing, so as such

demand shall give notice to the debtor that

interest will be claimed from the date of

such demand until the term of payment :

and there is no reported case since to war

rant the application, though it is some

times done.
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MEMOIR OF THE RIGHT. HON.

SIR JOHN NICHOLL.

THE survivors of the eminent lawyers who

adorned the Bench and the Bar during the

last half century, are now reduced to a

small number, Within a few years we

have had occasion to record the departure

of many of our great legal “worthies.”

Amongst them were Lord Stowell, the Earl

of Eldon, Lord Tenterden, and Sir Wm.

Grant. We have now to add another dis

tinguished name to the list of judicial cha

racters—that of Sir John Nicholl, late Dean

of the Arches and Judge of the Prerogative

Court, and of the High Court of Admiralty

—the friend and contemporary of the great

men we have before commemorated.

Sir John Nicholl was the second son of

John Nicholl, Esq., of Llanmaes, in the

county of Glamorgan; who married Eliza

beth, daughter of James Havard, of Here

fordshire, Esq. Sir John was born at Llan

maes, on the 16th March, 1759. He was

sent at the age of six years, to the Free

School, at Cowbridge; and in September,

1773, was removed to the school at Bristol.

In June, 1775, he went to the University

of Oxford, where he was immediately elected

to a Founder's kin-fellowship, at St. John's

College. He was originally intended for

the church, but this design was altered.

After taking his degree of Doctor of Civil

Law, he was admitted in the year 1785, an

advocate at Doctors' Commons. His great

learning and eminent abilities raised him

rapidly into reputatiou. In 1791, he was

appointed a commissioner with Sir Wm.

Grant and Mr. Partridge, the King's

Counsel, to inquire into the state of the

law in Jersey. His practice at the barbe

came very extensive, and in Oct. 1798,

before the age of 40, he succeeded Sir Wm.

Scott, afterwards Lord Stowell, as King's

Advocate. He was returned to parliament

in 1802, as member for Penryn, and sat

first for that borough, and afterwards for

Hastings, Rye, and Great Bedwin. In Jan.

1809, then in his 50th year, he attained his

first judicial station, having succeeded Sir

Wm. Wynne, as Dean of the Arches and

Judge of the Prerogative Court. He was

also made a Privy Councillor, and a Lord of

Trade and Plantations. During the long

period of twenty-five years, he presided

with distinguished ability in these Superior

Ecclesiactical Courts.

On the death of Sir Christopher Robin

son, in 1834, Sir John Nicholl was appointed

Judge of our great maritime Court,the High

Court of Admiralty, during the administra

tion of Earl Grey—a nomination the more

honorable as he was known to be a politi

cal opponent. In Oct. 1834, when in his

76th year, he resigned the office of Dean of

the Arches and Judge of the Prerogative

Court, but continued to preside as Judge of

the High Court of Admiralty, till his death,

which took place on the 26th Aug. 1838,

in his 80th year, at his seat, Merthyr Mawr.

On the judgment seat, Sir John Nicholl

was distinguished for inflexible impartiality,

and for great strength and soundness of

judgment. His decisions were marked by

perspicuous reasoning, acuteness, and dis

crimination. These qualities accompanied

by urbanity of manners and unvarying at

tention, obtained and secured him the re

spect of the Bar and the profession at large.

Whilst in parliament, he spoke occasion

ally on questions of importance. His prin

cipal speeches were in 1805, on the Spanish

war, when he was highly complimented by

Mr. Pitt and Mr. Fox; in 1812 and again

in 1813, he addressed the House on the

Catholic Question, and on the re-election

of Mr. Abbott. In 1817, he took part in

the debates on Reform in Parliament: and

in 1818, on the election of Mr. Manners

Sutton as Speaker. His Speech on the qua

lifications of a Speaker, was considered

as an admirable specimen of discrimination

and eloquence.

To this account of his judicial and par

liamentary career, may be honourably added;

that he founded no less than three institu

tions of great excellence in his native county

of Glamorgan, namely, the District Society

for promoting Christian Knowledge, estab

lished at Cowbridge in 1814; the first

National Schools in Glamorganshire; and

the Savings Bank in that county. He not

only by his influence and patronage gave

existence to these institutions, but con

stantly watched over them, and secured

their permanence and prosperity by the

most judicious care and superintendence.

He presided at their anniversary meetings,

and took the liveliest interest in their affairs

and advancement. These are a few of the

services which he rendered to the cause of

religion and true benevolence, providing

education for the poor, and encouraging the

industrious classes. In private life he was

universally respected; warmly beloved as

a father, highly esteemed as a friend; ever

setting an example to all around him, and

constantly fulfilling all the duties belong

ing to his eminent station and character.

We conclude with a few particulars which

B 2



4 Notices of New Books: Dudgeon's Duties of Overseers; Wright's Law of Wills.

we have obtained of his family. In Sep

tember 1787, he married Judy, the youngest

daughter of Peter Birt, of Wenvoe Castle,

Glamorganshire. This lady died in Dec.

1829. The children of the marriage were

Henry John, who died an infant; Mary

Anne, the present Miss Nicholl; Judy, who

married Charles Franks, Esq.; John, the

respected member for Cardiff, who married

Jane Harriot, second daughter of the late

Thomas Mansel Talbot, Esq., by the Lady

Mary Lucy Talbot, second daughter of

Henry Thomas, second Earl of Ilchester,

and sister of the Marchioness of Lansdowne;

and Katherine, who married the Very Re

verend Charles Scott Luxmoore, Dean of

St. Asaph. John Nicholl, Esq., M. P. for

Cardiff, the only surviving son of the de

ceased, succeeds to his estates.

NOTICES OF NEW BOOKS.

The Duties of Overseers of the Poor and

Assistant Overseers. By George Dud

geon, Clerk to the Guardians of the

Settle Union. Charles Knight, & Co.

1838.

THE laudable object of this publication is to

save the trouble of clerks of unions under

the Poor Law Act (usually attorneys and

solicitors), in advising overseers regarding

the performance of the duties of their office.

Mr. Dudgeon truly states, that verbal in

structions, however precise, and however

often repeated, are liable to be neglected

or forgotten ; and he has therefore prepared

this little work for the mutual relief of both

parties;–those who give and those who

require advice, in carrying into effect the

various provisions of the statutes, which

prescribe the duties of overseers.

The importance in a professional point

of view, of these duties, may be estimated

by considering that overseers are deputed

by the Legislature to act not only in regard

to all matters concerning parish rates and

parochial affairs, but as tojury lists, and the

registration of voters, in the election of

members of parliament. The times when,

and the mode and form in which, all these

things are to be done, are clearly pointed

out in this useful publication.

A Familiar Digest of the Law of Wills of

British Residents in France, affecting their

Property in either country; as the same

is regulated, as to English property, by

the recent statute for the Amendment of

the Law of Wills ; and as to French Pro

perty, by such of the Laws of France as

are applicable thereto. To which is added

a copy of the recent Statute of Wills, 1

Victoria, c. 26, intended for and respect

Jully inscribed to his countrymen. By

Charles Wright, Solicitor, Boulogne.

1838.

THE title page of this little book explains

its design, and it appears to be carefully and

usefully executed. The circumstances which

constitute a domicile in France, will prob

ably be interesting to our readers, and we

subjoin them from Mr. Wright's publication.

“It has been observed that, in treating of

the power of any English resident in France

to make a valid disposition of his property in

that country, we must consider: first, whe

ther he is merely sojourning in the country

without any permission from the government:

—secondly, whether he has been admitted by

the authority of the King to establish his

domicile there; and thirdly, whether the

property which he seeks to dispose of by will,

is of a real or personal nature.

With regard to the first class, little need be

said, for it appears now to be settled that a

mere sojourner who may die in this country

possessed of personal property only, such as

furniture, money, &c., does not, by such resi

dence only, place that property in any respect

under the jurisdiction of the laws of France :

and that, as such property can only be con

sidered as accompanying the person, it ought

to be administered by the law of the country

to which such foreigner may belong.

And although there are decisions which have

gone the length of making all property in the

country administerable only by the laws of

France, yet that rule appears to have been re

laxed by more recent decisions, and the juris

diction is confined to the property belonging

to a party domiciled in France, or to real

estates belonging to a party domiciled or not,

which by the 3rd art. of the Code is expressly

jshall be governed by French law. It

might be supposed that the jurisdiction of the

judge de paix, as to putting the seals on pro

perty after decease, was an exercise of juris

diction contrary to this principle, but a more

careful consideration of that jurisdiction will

shew that is not the case.

But although in the case stated, the French

law declines all jurisdiction as to the personal

property of Englishmen, it is otherwise in the

next two cases, viz: of a party domiciled, and

in respect of real property. The term “domi

cile” frequently occurs in the French law, but

is more generally used with reference to public

acts, or to any judicial proceedings to which

one may be a party.

The state of a foreigner domiciled by legal

authority in France, may not be unaptly com

pared to a foreigner denizened in England.

It is a state created entirely by the code civil,

and does not exist in any anterior law. By

the 13th art. of the code, it is declared : that

any foreigner who shall have been allowed b

the authority of the King to establish his domi
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cile in France, shall enjoy all civil rights, so

long as he shall continue to reside there.

The law requires a residence of ten years to

entitle a foreigner to the benefit of French

naturalization, and at which time he would be

entitled to political as well as civil rights, and

the authority in question appears to have been

granted as one step towards the more perfect

one of naturalization.

The civil rights thus obtained by the fo

reigner in France since the abolition of the

rights of Aubaine, are rather rights of pro

cedure than of property, and consist of:

1st–He is exempted from the obligation

of finding security upon the commencement

of any judicial proceeding in which he may be

a party.—See Co. c. 16, Code de procéd.

l66–167.

2nd.—He is not liable to personal arrest,

for debts (not in trade), under the law of 17th

April 1832. -

3rd.—He brings himself within the juris

diction of the French courts in respect of any

contracts he may have made with any other

foreigner, which in general would not be the

case.

There are also some other points in which,

by obtaining a domicilation, he makes himself

more connected with the French jurisdiction;

but the most important, as affecting the subject

in question, is this: that the property of a

domiciled Englishman in France, must be dis

posed in the forms, and with the restrictions,

imposed by the Freneh law upon dispositions

of property.—And when it is considered, how

important these restrictions are, with reference

to an Englishman’s general property,+that,

as the law of France gives the wife a right in

one moiety—if he is married, one moiety only

is disposible. That of such moiety, in case of

a family, a testator has only power over a

part: one half, if he leaves only one child;

one third, if he leaves two; and one fourth, if

more than two children, it becomes very im

portant for every testator to consider very

carefully with reference to his general disposi

tions, what are the obligations imposed upon

his property in France, by his becoming domi

ciled there.

This principle was decided in the case of the

late Col. Thornton, who was domiciled in

France, and made a will according to the law

of England, professing to dispose of his pro

perty in France; but which containing, as in

nearly all English wills, trusts for the benefit

of parties, which were contrary to the law of

France, was, on proceedings before the French

courts, declared to be void, upon the principle,

that as Col. Thornton was domiciled in France,

he brought his property within the jurisdiction

of the law of this country.—And as the will

contained dispositions which by that law were

void, it was not a valid disposition, and conse.

quently bad as against his widow, who claimed

a full share of the property according to the

law of France,—and who was declared en

titled to it accordingly, notwithstanding the

will thus made.

Upon the principles then upon which this

º

case was decided, we may draw the inference,

as to the mode to avoid such a manifest devia

tion from the intention of the testator.—This

mode will of course depend upon the family

of the testator, the nature of the disposition,

and those other causes which can only be dis

cussed with reference to any individual case.

—What the rights and obligations are, which

the law of France impose upon the disposition

of property, will be found treated of under

their respective heads, and they must form the

rule by which every testator exercises his

power of disposition over property which is

subject to the law of France.

There is also a third class, which requires a

disposition according to the law of France :

that is, of real property according to the 3rd

article of the Code, which prescribes that real

property (immeubles), even possessed by fo

reigners, shall be governed by the law of

France.—Therefore in respect of any house.

or land, whatever may be the tenure, belonging

to an Englishman in France, his power of

disposal of such property by will must be

restrained by the same provisions as are applied

to a disposition by a native, and the principles

of which are hereafter detailed.

Therefore the reader will recollect, that an

Englishman in respect of his real property;

and if domiciled, in respect of all his property

situated in France, must in that disposition

consult the rules of the law of France, as the

dispositions of the English law will not be

applicable to them.”

LORD DURHAM'S ORDINANCE.

It has been suggested by a correspondent,

that in our article on The Legality of Lord

Darham’s Ordinance, 16 L. O. 521, where we

said “that by the 31 Geo. 3, c. 31, s. 33, it is

enacted that all laws and statutes which were

then in force, shall continue in force except

repealed by that act;” but that we omitted to

state the conclusion of the section, which is

as follows: “except in so far as the same are

expressly repealed or varied by this act, or in

so far as the same shull or may hereafter by

virtue of, and under the authority of this act,

be repealed or varied by his Majesty, by and

with the advice and consent of the Legislative

Assembly, &c. &c;” and that by this the former

legislature clearly had the power of repealing

or varying the criminal law. It is further

observed that we said, that it (Lord Durham’s

ordinance) ordained, that no proceedings

should be had against any persons whatsoever

on account of high treason, with which they

might at that time be chargeable, but that all

such proceedings &c., should cease ;”, whereas

the ordinance merely recites her Majesty’s

pleasure to this effect; no ordinance being

necessary to legalise the general pardon sub

sequently issued in the shape of a proclamation

under the Great Seal.

We are obliged to our correspondent for

these suggestions, particularly for the latter
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one. As to the former we retain our original

opinion, as expressed in the article alluded to.

Notwithstanding the exception he refers to,

we think that the part of section 3 of the

Canada Act (see 16 L. O. 524), giving Lord

Durham authority to make laws, must be con

strued by the latter portion of it, which pro

vides that “it shall not be lawful by any such

law or ordinance, to repeal, suspend, or alter

any provision of any act of the parliament of

Great Britain, &c.” We fully admit the em

barrassing position in which this exception

placed Lord Durham, but if the doubt was

presented to the notice of the Imperial Legis

lature, we do not see how they could avoid

deciding as they did, more especially as Sir

William Follett, who framed the proviso, de

clared that in his opinion the ordinance was

illegal, and as we know what Lord Lynd

hurst, both publicly and privately, expressed

himself of the same opinion. It is further

to be observed, that it is open to very great

doubt whether the colonial legislature had

the power of entirely altering the law of high

treason, and that certainly the balance of au

thorities is against their having such power.

If our correspondent will turn to the debates

in August last, he will find that although the

Lord Chancellor, and the Attorney General

and Solicitor General, argued that they had

this power, Lerd Brougham, Lord Lynd

hurst, Lord Denman, and Sir Charles Grey,

were of the contrary opinion; and we prefer

the opinions of the two last as having little of

any political bias on the point. Lord Denman

declared that “the ordinance was a gross vio

lation of the constitution;” and Sir Charles

Grey, (whose former situation as Commissioner

in Canada, added to his legal character, gives

great weight to any thing from him as to this

question) declared it to be his opinion that the

colonial legislature could never have the power

of altering the fundamental laws of the mother

country.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXX.

PUBLIC REco RDs, 1 Vict. c. 94.

An act for keeping sºfely the public records.

14th August 1838.]

Records to be in the custody of the Master of

the Rolls. Until the uppointment of a deputy

and assistants, the persons in charge to continue

so.--Whereas the public records are in the

keeping of several persons, and many are kept

in unfit buildings; and it is expedient to esta

blish one record office and a better custody,

and to allow the free use of the said records,

as far as stands with their safety and integrity

and with the public policy of the realm : Be it

therefore enacted by the Queen's most excel

lent Majesty, by and with the advice and con

sent of the Lords spiritual and temporal, and

Commons, in thispresent parliament assembled,

and by the authority of the same, that the re

cords belonging to her Majesty which now are

or ought to be deposited in the several record

offices, courts, places, and custody hereinafter

mentioned ; that is to say, in the Tower of

London, Chapter house of Westminster, Rolls

Chapel, Petty Bag Office, offices in the custody

of §. Queen's Remembrancer of the Exche

quer, or of any other officer of the Exchequer,

Augmentation Office, First Fruits and Tenths

Office, and the office of the land revenue and

enrolments, or of the late auditor of the land

revenues of England and,Wales, and the records

lately deposited in the office of the Pells of the

Exchequer and now in the custody of her

Majesty’ Comptroller of the Exchequer, and

the records belonging to the Court of Chan

cery, Exchequer, and Admiralty, Queen’s

Bench, Common Pleas, and Marshalsea, in

whatsoever office or place they may be deposi

ted at the time of the passing of this act, and

also all the records of the lately abolished

Courts of the principality of Wales and palati

nates of Chester and Durham, and of the Isle of

Ely, shall from the passing of this act be under

the charge and superintendence of the Master

of the Rolls for the time being, in the name

and on the behalf of her Majesty, her heirs and

successors; and until the appoiniment of a

deputy keeper and assistant keepers of the

records, as herein-after provided, the persons

now having the care of any such records shall

continue to have the charge of them, subject

to such ordcrs as the Master of the Rolls is

herein empowered to give concerning the

8aine.

2. Queen in council may order records in

other offices to be included in this act.—And

be it enacted, that it shall be lawful for

her Majesty, with the advice of her privy coun

cil, to order that records belonging to her

Majesty deposited in any office, court, place, or

custody other than as herein-before mentioned,

shall be thenceforth under the charge and

superintendence of the Master of the Rolls;

and thereupon the provisions of this act shall

extend to all such records, and to the persons

then having the charge or custody of the same,

as fully as if such office, court, place, or custo

dy had been named and included in this act,

3. Accumulating records to be delivered from

time to time to the Master of the Rolls.-And

be it enacted, that after the passing of this act

the records of the Chancery of England shall

be deemed to be in the custody of the Master

of the Rolls under the authority of this act,

and snbject to the regulations hereby autho

rized to be made ; and the Muster of the Rolls

shall by warrant under his hand from time to

time appoint a fit person or fit persons to
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attend the several courts, offices, and places

aforesaid, and in his name to receive and take

charge of all other records of which the charge

and superintendence are hereby vested in him;

and the chief judge of the court or principal

officer of the office to which the same shall

belong, upon sight of the warrant of the person

thereby appointed to take charge of the re

cords then to be delivered from that court or

office into the custody of the Master of the

Rolls shall give the necessary orders to the

proper officer or officers of his court or office

for the delivery thereof; and as soon as the

said records shall have been so delivered to the

person so appointed to receive the same, in

pursuance of such warrant, the same shall be

deemed to be in the custody of the Master of

the Rolls, and to be subject to the regulations

hereby authorized to be made; and the person

receiving any records by virtue of any such

warrant shall thereupon deliver a schedule

thereof, and a receipt for the same under his

hand to the judge or officer to whom the same

shall be delivered : provided always—

First, That no such warrant be issued

by the Master of the Rolls unless the

satne shall be first approved of, and coun

tersigned by the Lord High Chancellor:

Secondly, That every such warrant shall

specify and describe the records intended

to be delivered to the person thereby

authorized to receive the same:

Thirdly, That the Master of the Rolls

shall not issue any such warrant for the

removal of any records belonging to any

of her Majesty's Superior Courts of Com

mon Law, or to the Court of Admiralty,
unless or until the records described in

such warrant shall be of the age of twenty

years from the making thereof, or if the

same be under that age, unless the remo

val thereof shall have been requested by

the Chief Judge of the Court to which

the same shall belong :

Fourthly, that if it shall appear to the

Chief Judge of any such Court that it

will be conducive to the ends of justice,

or to the due performance of the business

of such Court, that any record belonging

thereto should not be delivered into the

custody of the Master of the Rolls as

aforesaid, at the end of twenty years from

the making thereof, it shall be lawful for

such Chief Judge to certify such his

opinion to the Master of the Rolls, and

that the Master of the Rolls, upon re

ceiving such certificate under the hand of

such Chief Judge, may and shall from

year to year, but not for any time longer

than , a year without a new certificate,

abstain from issuing any warrant for the

removal of the records mentioned in such

certificate into his custody:

Fifthly, that the Master of the Rolls

shall not issue any warrant for removing

any bills, answers, decrees, or proceed

ings of the Court of Exchequer as a

Court of Equity, unless the same shall be

first approved by the Lord Chief Baron of

the same Court, nor for removing any

papers or documents from the registry of

the High Court of Admiralty unless the

same be first approved by the Judge of

the said Court, nor for removing any re

cords or documents from the office of

Laud Revenue Records and Inrolments,

or from the office of her Majesty's Comp.

troller of the Exchequer, unless the same

shall be first approved by the Lord High

Treasurer, or any three or more of the

Commissioners of her Majesty's Treasury.

4. Master of the Rolls to make orders for the

preservation of the records.-And be it enacted,

that the Master of the Rolls shall have full

power to make such orders as he may think

fit for cleaning, repairing, preserving, and

arrainging all the public records under his

charge and superintendence, and for making

calendars, catalogues, and indexes to the same,

and for such purposes to cause any of the said

records to be from time to time removed from

their present place of custody, and deposited

in such safe place or places as the Master of

the Rolls may order, by warrant under his

hand, directed to the person then having the

same under his care ; and every such warrant

shall be kept among the public records in the

custody of the Master of the Rolls, and shall

be a sufficient warrant for the removal of such

records as shall be specified therein to the

place named in the warrant; and such remo

val of any record by authority of the Master

of the Rolls shall not in any manner affect the

legal authenticity of such record, but the place

where any such record shall be deposited and

kept from time to time under the authority of

the Master of the Rolls shall be taken to be

for the time its legal place of deposit, and

every such record shall, after any removal

under this act, and in its new place of deposit,

be of the same legal validity, and be received

or rejected as evidence in all courts and pro

ceedings, in the same manner as if such re

cord had ramained in the custody in which it

is at the time of the passing of this act.

5. DeputyKeeper ofthe ſtecords to be appointed.

And be it enacted, that the Master of the Rolls,

with the approval of her Majesty, shall appoint

a fit person duly qualified by his knowledge of

records to be Deputy Keeper of the Reedrás,

and, subject to the like approval of her Ma

jesty, may remove the Deputy Keeper of the

Records, and appoint another person in his

room; and the Deputy Keeper of the Records

shall act as Chief Record Keeper under the

Master of the Rolls, and shall superintend all

persons employed in keeping the records in the

custody of the Master of the Rolls, subject to

such directions as he may from time to time

receive from the Master of the Rolls.

6. Appointment of Assistant Record ſeepers

and other officers.-And be it enacted, that the

Lord High Treasurer, or any three or more of

the commissioners of her Majesty's Treasury

of the United Kingdom of Great Britain and

Ireland, shall appoint a sufficient number of

Assistant Record Keepers, duly qualified as

aforesaid, and all such other officers and ser

wants as shall be necessary for the purposes of

this act; and the persons so appointed shall
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assist in executing this act under the superin

tendance of the Deputy Keeper of the Records,

in such manner as the Master of the Rolls may

direct; and the said Assistant Record Keeper

shall be removeable at pleasure by the Master

of the Rolls, and the other officers and servants

shall be removeable at pleasure by the Master

of the Rolls or by the Deputy Keeper of the

Records, with the approval of the Master of the

Rolls: Provided i. that when any such

person shall have been removed from his office
the fact of his removal and a statement of the

grounds thereof shall he reported to the Lord

High Treasurer of the Commissioners of the

Treasury.

7. Treasury to provide additional buildings

for the custody of records.-And be it enacted,

that the Lord High Treasurer, or any three or

more of the commissioners of her Majesty's

Treasury, shall provide such suitable and pro

per or additional building or buildings as may

be required for the reception and safe custody

of all the public records which, under the pro

visions of this act, shall be in the legal custody

of the Master of the Rolls.

8. A Public Record Office to be established.

—And be it enacted, that, as soon as conve

niently may be after the appointment of a

Deputy Keeper of the Records under the pro

visions of this act, a Public Record Office shall

be establisned under the direction of the Master

of the Rolls, and that the said Deputy Keeper

of Records, and the Assistant Record Keepers,

and every other person employed in the care of

the records in the custody of the Master of the

Rolls, wheresoever the same may be at any

time deposited, as well before as after the time

when such building or buildings as aforesaid

shall have been provided, shall be taken to be

employed in the Public Record Office; and that

from and after the time when such Record

Office shall be established every office or place

where public records which by the authority of

this act are placed under the charge and super

intendence of the Master of the Rolls are or

shall be deposited shall be, so long as such

records shall remain therein, deemed and taken

to be a branch or part of such Public Record

Office.

9. Master of the Rolls to make rules for the

management of the office and the admission of

persons using the records; and for dispensing

with fees in certain cases. . Nothing herein to

affect 3 & 4 W. 4, c.94.—And be it enacted,

that the Master of the Rolls shall have power

to make rules for the management of the said

public record office, and the duties to be

performed by the Deputy Keeper, Assistant

keepers,and other officers thereof, and in like

manner for the management of the present

record offices, and the duties to be performed

therein, so long as they shall subsist, and also

for the admission of such persons as ought to

be admitted to the use of the records, calen

dars, catalogues, and indexes in his custody,

and to suspend, alter, or rescind such rules, or
any of them, and to fix the amount of fees (if

any) which he shall think proper to be paid

for the use thereof respectively, and for making

Changes in the Law.

copies of records, as herein-after provided,

and from time to time to vary the same as he

shall think fit; and also to make rules for dis

pensing with the payment of fees in such cases

as he shall think fit; and every such rule shall

be laid by the Master of the Rolls before both

houses of parliament within six weeks after it

is made, or after the next meeting of parlia

ment: Provided always, that nothing herein

contained shall he deemed or taken to affect

the act passed in the session of parliament

holden in the third and fourth years of the

reign of his late Majesty King William the

Fourth, intituled, “An Act for the Regulation

of the Proceedings and Practice of certain

Offices of the High Court of Chancery in

England,” or the orders made or to be made in

pursuance thereof, so far as relates to such of

the records of the Court of Chancery as shall

not be removed from their present places of

custody under the power herein-before con

tained, or to the fees payable for searches in

and copies of such records.

10. Fees to be paid into the Erchequer.—

And be it enacted, that the deputy keeper of

the records shall keep or cause to be kept an

account of all fees which shall be paid for the

use of the records in the custody of the Master

of the Rolls, and shall pay the amount thereof

monthly into the Bank of England to the credit

of the Exchequer, and the amount thereof shall

be carried to the account of the consolidated

fund; and the person by whom such account

shall be kept shall be considered as a public

accountant, and within all provisions concern

ing public accountants in the acts for examin

ing and auditing the public accounts.

11. Seal of the Record Office to be provided.

—And be it enacted, that the Master of the

Rolls shall cause to be made a seal of the said

Record Office, and shall cause to be sealed or

stamped therewith all certified copies made as

hereinafter provided of any records in his

custody.

12. Power to order the making of authentic

copies of records, which shall be sealed.—And

be it enacted, that the Master of the Rolls or

Deputy Keeper of the Records may allow

copies to be made of any records in the custody

of the Master of the Rolls, at the request and

costs of any person desirous of procuring the

same ; and any copy so made shall be examined

and certified as a true and authentic copy by

the Deputy Keeper of the Records, or one of the

Assistant Record Keepers aforesaid, and shall

be sealed or stamped with the seal of the

Record Office, and delivered to the party for
whose use it was made.

13. Such copies, sealed with the seal of the

Record Office, to be received in evidence.—And

be it enacted, that every copy of a record in

the custody of the Master of the Rolls, certi

fied as aforesaid, and purporting to be sealed

or stamped with the seal of the Record Office,

shall be received as evidence in all courts of

justice, and before all legal tribunals, and be

fore either house of parliament, or any com

mittee of either house, without any further or

other proof thereof, in every case in which the
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original record could have been received there

as evidence.

14. Calendars, indeaves, and records may be

printed—And be it enacted, that it shall be

lawful for any one of her Majesty's principal

secretaries of state to cause to be printed, from

time to time, such calendars, catalogues, and

indexes of the records, and also such records, in

the custody of the Master of the Rolls, as the

Secretary of State may select, or as the Master

of the Rolls shall recommend as fit to be

printed: Provided always, that an estimate of

the probable cost to be thereby occasioned shall

be laid in every case before parliament, and

that no such expence shall be incurred until

the sum estimated for making provision for the

same shall have been voted by parliament.

15. Printed copies of records to be sold.—

And be it enacted, that all records, calendars,

catalogues and indexes of the said records

which shall be printed as aforesaid under the

direction of the secretary of state shall be pub

lished and sold for such reasonable sums which

shall be approved by the secretary of state;

and the proceeds of all such sales shall be paid

into the Bank of England, to the credit of the

Exchequer, and carried to the account of the

consolidated fund : Provided nevertheless, that

so many printed copies of any such records,

calendars, catalogues, and indexes as the secre

tary of state from time to time shall direct may

be presented gratuitously to public offices,

institutions, and libraries in this or any other

realm or country.

16. Power to purchase private calendars,

catalogues, and indeaves.—And be it enacted,

that the Lord High Treasurer, or any three or

more commissioners of her Majesty’s Treasury,

shall have power to purchase, for the use of

the Public Record Office, any private calendars,

catalogues, and indexes to the public records

which the Master of the Rolls shall recom

mend as fit to be purchased ; and every calen

dar, catalogue, and index to any records in the

custody of the Master of the Rolls which shall

be compiled, continued, or copied, after the

passing of this act, by any person belonging to

or employed in the Public Record Office, ex

cepting such printed copies which shall be sold

or given away by the authority aforesaid, shall

belong to her Majesty, her heirs and successors,

for the use of the Public Record Office.

17. Annual report to be made to parliament

by Deputy Keeper of Records.—And be it

enacted, that the Deputy Keeper of the Re

cords, under the direction of the Master of

the Rolls, shall once in every year report to

her Majesty the proceedings had in the execu

tion of this act; and every such report shall be

signed by the Deputy Keeper of the Records

and Master of the Rolls, and shall be laid be

fore both houses of parliament.

18. Compensation to present record keepers.

—And be it enacted, that all keepers of re

cords and persons deriving emolument from

any office to which the custody of records is

attached, or from fees for searching or copy

ing records by virtue of any office holden by

them or any of them before or at the passing

of this act, whose office, profits, or emolu

ments shall in anywise be affected by the pas.

sing of this act, may deliver to the Master of

the Rolls a statement in writing of any losses

they may thereby sustain, or of the manner in

which they may be thereby affected, and the

Master of the Rolls shall have power there

upon to examine the parties and such other

persons as he may think fit, and shall report

such statements, and the result of such exami

nations, with his opinion thereon, to the Lord

High Treasurer or Commissioners of Her

Majesty's Treasury, who may award such com

pensation to the said, record keepers and offi

cers as the Lord High Treasurer or any three

or more commissioners of her Majesty's Trea

sury may think fit; and the payment of any

such compensation shall be taken to be an ex

pence incurred for the purposes of this act :

Provided always, that account shall be taken

of such compensation in any salary or emolu

ment to which any person to whom the same

shall be awarded may become entitled in vir

tue of any appointment in the Public Record

Office, or elsewhere in her Majesty's service:

Provided also, that every person who shall re

ceive any compensation under this act shall,

if appointed, take upon himself the office of

Assistant Record Keeper in the Public Record

Office, without prejudice nevertheless to his

right to compensation under this act, if after

wards removed from the said office for any

cause other than for misbehaviour: Provided

also, that the commissioners of her Majesty's

Treasury shall in the first instance appoint the

assistant record keepers and other officers and

servants in the Public Record Office from

among such of the persons entitled to com

pensation under this act whom they shall judge

to be in all respects competent and fit to be

appointed to such office or service respectively.

19. Certiſying as true any false copies of

records a felony.— And be it enacted, that

every person, belonging to or employed in the

said Public Record Office who shall certify any

writing as a true and authentic copy of a re

cord in the custody of the Master of the

Rolls, knowing the same to be false in any

material part, and every person who shall

counterfeit the signature of an assistant re

cord keeper for the purpose of counterfeiting

a certified copy of a record, or shall forge or

counterfeit the seal of the Public Record

Office, shall be guilty of felony, and being

duly convicted thereof, shall be liable, at the

discretion of the Court, to be transported

beyond the seas for life, or for any term not

less than seven years, or to be imprisoned for

any term not exceeding four years.

20. Interpretation clause.—And be it en

acted, that in this act the word “records”

shall be taken to mean all rolls, records, writs,

books, proceedings, decrees, bills, warrants,

accounts, papers, and documents whatsoever

of a public nature belonging to her Majesty,

or now deposited in any of the offices or places

of custody before mentioned.

21. Act may be amended or repealed.—And

be it enacted, that this act may be amended or

repealed by any act to be passed in this pre

sent session of parliament.

A
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PRACTICE UNDER THE

IMPRISONMENT FOR DEBT ACT.

DETAIN.E.R.

Sir,

Your correspondent Y. Z., vol 16, p. 532,

wishes to know if the writ of detainer is

abolished, and if so, how a defendant in custody

is to be detained. On looking at the act I am

induced to think that the writ of detainer is

not meant to be entirely abolished, and that

in those cases where arrest on mesne process

may still be made, there a writ of detainer may

be still in use, upon application to a judge.

But I cannot be certain of this, as one

of the worthy Commissioners of the Court

of Bankruptcy remarked a short time

since, “the act is as full of blunders as a

new act is possible to be.” By the 7th sec.
it is enacted, that every prisoner in custody

on mesne process, at the commencement of

the operation of the act, may be discharged,

unless he shall have petitioned to be discharged

under the Insolvent Debtors’ Act, and then

provides that every such prisoner shall be

liable to be detained, or after such discharge to

be again arrested by virtue of any such special
order as aforesaid; but there is no mention in

the act of the writ of detainer, but on the

contrary, sec. 2 enacts that all personal actions

&c. shall be commenced by writ of summons.

Now, it clearly must be incorrect for section

2 to enact that all actions must be commenced

by writ of summons, and then for section 3 to

enact that in certain cases a plaintiff may sue

out one or more writ or writs of capias, into

one or more different counties, as the case

may require; and section 20 enacts that such

new or altered writs shall be sued out as may

by the courts be deemed expedient, in such

forms, as the Judges may think expedient, &c.

Therefore I am of opinion that in all cases

where a debtor may now be arrested, or where,

being in custody, he is not discharged under

the 7th section,-in those cases the Judge will,

upon application, allow a writ of detainer to
be issued. W. J. M.

SEIZING MONEY UNDER FI. F.A.

Sir,

It seems to me that your correspondent's

fears for a defendant’s personal freedom, on

the execution of fi, fa’s. on property made

liable by the late act, are groundless and for

these reasons: -

Before the passing of the act, the sheriff

was en powered by this writ to levy the goods

and chattels of the defendant, and he was

therefore indemnified by the writ, so far as he

acted necessarily in the taking of such goods,

as breaking open chests, &c., . And I cannot

find any case which enabled him to take by

force from the defendant’s person, goods he

might have about him liable to seizure. To

have searched the defendant upon mere sus

picion, would, I have little doubt, have been a

trespass, To have done this would have had

more the appearance of a criminal hyestiga

tion, than the execution of a civil remedy.

By the policy of the common law, certain

goods were not rendered liable to a levy under

this writ; but the present act has brought

these excepted articles within the power of the

sheriff acting under a fl. ft. He is by sec. 12

empowered to seize and take money, bank

notes, &c., that is (so far as it is applicable to

the nature of the now seizable property,) to

levy the debt on those goods and chatteis as

well as on any others before liable.

As at common law a writ against the goods

did not authorize any interference with the

defendant’s person, } contend it can never

be intended, neither can the present act be

construed, to take away a common law right.

It would, I submit, require for such a purpose,

an enactment as clear in its language, as the

rule it desired to abrogate.

I would for these reasons, insist that the law

on this head as it stands, will only justfy the

sheriff in seizing money on a levy in the same

way as he was accustomed to pursue with any

piece of leviable furniture before the passing
of the act.

Are not the words “seize and take” ren

dered necessary by the peculiar nature and the

disposition to be made of the property liable :

G. H.

ON THE RECOVERY OF TENE

MENTS ACT.

Sir,

THE inclosed Judgment will, I think, assist

W. T. R. in forming an opinion on the above

act, as to the right to proceed against lodgers,

under the recent act 1 & 2 Vict. c. 74. (See

Vol. 16, page 511.) O. T. T.

At the city of London registration for 1836, it

appeared, that Mr. Cooper, having a lease of a

house in Wood Street, Cheapside, had let to Mr.

Goddard, a solicitor, the whole of the house

eacept a warehouse on the ground floor, which

Mr. Cooper retained in his own occupation,

and in which he carried on his business. There

is but one door by which you enter from the

street. When you have come in by that door,

you find yourself in a lobby; on one side of

which is a door leading into Mr. Cooper's

warehouse, and in another part of the lobby

is a door (with a knocker upon it) which leads

to Mr. Goddard’s part of the house. Mr.

Goddard's name is on the posts of the door in

Wood Street, and there the house bell is; and

Mr. Cooper's name is over the window of his

warehouse, and no where else. There is only

one key of the street door, and that is kept by
Mr. Goddard. There is no internal commu.

nication between Mr. Goddard's part of the

house and the warehouse, except by means of

the lobby. Mr. Cooper does not sleep upon

the premises. . Mr. Cooper has never been

rated for the house, or any part of it; Mr.

Cooper's landlord, Mr. Simes, was rated until
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the time at which Mr. Goddard claimed to be

rated, and Mr. Goddard has since that time

been rated for the whole house.

Mr. Craig decided as follows: “Mr. Goddard

must establish his right to be considered as in

occupation of a house at 104, Wood Street, for

that is the qualification described in the list.

The doubt in my mind, as to whether he could

be considered as occupying the house to which

the evidence relates, has been chiefly caused

by the resolutions of the Cirencester Case, re

ported in 2 Fraser's Election Cases. Those

resolutions have been generally considered the

best guides to the determination of the ques

tion as to who is to be considered the occupier

of the house when, as in the present instance,

some other person has been in the occupation

of a portion of the house. Those resolutions

laid it down, that no person can be considered

as a householder who does not possess the ex

clusive right to the use of the outward door,

although by taking inmates he may have relin

quished for a time that exclusive right, and

that the original right to the exclusive use is the

point of discrimination between the house

holder on the one hand, and the inmate on the

other. It appeared to me that it might possi

bly be said, that the original right to the exclu

sive use of the outward door of these premises

was in the lessee or owner of the whole honse,

Mr. Cooper. Almost all the cases in which

ºn, occupying only a portion of a house

ave nevertheless been considered house

holders, have either been cases in which the

owner has still remained in the house, and has

been considered as in the constructive occu

pation of the whole house, notwithstanding

he may have let part of it, or they have been

cases in which each of the different persons

claiming to be considered occupiers has had a

separate entrance from the street, without

internal communication. It is also to be ob

served, that Mr. Justice Littledale, in his judg

ment in the case of Rea, v. Dicheat, 9 Barn. &

Cress. 184, quotes (apparently with approba

tion) a passage from Nolan's Poor Laws, 4th

ed. p. 176, in which it is said, that, “no

lodger, though possessing the principal part of

the house, was ever rated; but the owner, how

small socver the part reserved for himself, is in

the eye of the law, the tenant of the whole,

and is rated as the occupier.” Mr. Justice Lit

tledaſe also says, “the law considers a man an

occupier if he hold the whole, and by himself or

his family occupy a part.”

“These authorities appeared to me to raise

the question, whether, as Mr. Cooper is the

owner of this honse, holding it as lessee under

Mr. Simes, and occupying a part of it himself

as his warehouse, he is not to be considered as

the occupier of the house, having Mr. Goddard

as a lodger under him It appeared to me

necessary to dispose of this question before I

could consider Mr. Goddard as the occupier of
the house.

“I think, however, that the question to

which I have alluded, is answered by saying,

that in the cases in which the owner of the

house has been considered as still in the con
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structive occupation, notwithstanding he has

let off a considerable, or the greater part of the

house, the owner has personally resided, by

himself or sºme of his family, in that part of

the house which he retained in his own occu

pation ; and Mr. Justice Littledale, in the same

judgment to which I have already referred, in

timates his opinion, that the occupation of a

house (that is, a dwelling-house) implies per

sonal residence. In this case, Mr. Cooper

does not, by himself or his family, reside in

any part of this house; and although he may

be a bond ſide occupier of the warehouse, he

cannot be considered occupier of the house.

“The only question remaining then will be

whether Mr. Goddard can be considered as the

occupier of the house, 104, Wood Street;

and, under all the circumstances, I think he

may be so considered. It appears that Mr.

Cooper, his landlord, has never been rated;

but that Mr. Goddard has himself been rated,

in consequence of a claim to that effect, and

that until the time at which he was rated, Mir.

Simes, Mr. Cooper's landlord, was the person

whose name stood in the rate book. Mr. God

dard is therefore held out to the world as the

occupier. He besides possesses the exclusive

controul of the outer door, and Mr. Cooper

enters only through his means, and is subject

to be excluded by him. Mr. Cooper’s occu

pation of the warehouse may therefore, I think,

be considered as an oceupation under Mr.

Goddard, although in consequenee of that oc

cupation, Mr. Goddard doubtless pays Mr.

Cooper less rent for the house, or rather that

permissive occupation may be considered as

part of the rent Mr. Goddard pays for the

house. I am aware of no absolute decision

upon a case precisely similar in its terms to

this. The observations of Lord Mansfield,

however, in giving judgment in the case of Lee

v. Gunsel, l Cowper's Rep. 1. appears to be

quite to the point. He there says, “Where a

burglary is committed in the apartments of one

who lodges in a house, the circumstance of the

owner living in it, or of his occupying only a

shop or a cellar in which he does not sleep,

makes a very material difference in the form of

the indictment; for, in in the latter case, the

lodger has the outer door entirely to him

self, and the burglary in such case must be

laid in the house ºf the lodger; but it is other

wise in the former case, for there it must be

laid in the house of the owner.”

“This is, therefore, a clear and distinct ex

pression of Lord Munsfield’s opinion, that if a

burglary were committed in this house, 104,

Wood Street, the house must be described

in the indictment as the house of the lodger.

“I think myself, upon these grounds, fully

justified in deciding that Mr. Goddard is to be

considered as the occupier of this house. Upon

the other parts of Mr. Goddard's qualification

there ean be no doubt; and I therefore retain

his name upon the list.”
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SELECTIONS

FROM CORRESPONDENCE.

REFUSAL OF A DMISSION INTO CRIMINAL

Courts.

Sir,

I do not know of any work which protects

the profession it advocates more ably and

willingly than your publication, nor which

makes public, and seeks or suggests a remedy

for all ascertained abuses, more readily; and

knowing this as I do, from being a subscriber

for some years past, I beg to trouble you with

the following complaint, which I consider to

be abrogating one of the noblest maxims

known to the laws of England, viz: that no

one of her Majesty's subjects shall be punish

able for any offence against the laws of this

nation, without first being found guilty thereof

in the presence of such of the public as may

desire to attend the court in which he is, or

ought to be, publicly tried.

Last Wednesday I had occasion to go to the

Central Criminal Court, and on my application

for admission to the Old Court, I was abso

lutely refused by the door-keeper, who was

impertinent enough to enquire my business,

whom I wanted to see, what case I was engaged

in, and numerous other questions, none of

which did I think proper to answer. He told

me if I persisted in knocking at the door, he

should order me into custody for creating a

disturbance. Surely publicity is the only thing

required to obtain redress for a grievance so

great.

JUSTU's.

RECOVERY OF COSTS.

Sir,

An action was commenced during the last

year by A. against B., in which issue was

joined. According to the practice of the

courts, A. having neglected to take the cause

down to the assizes for trial, B. would in the

next term have been entitled to move for

judgment as in case of a nonsuit, but A. having

recently died, the action has abated, and if

the executor of the plaintiff is desirous of

prosecuting the claim, he must commence a

new action against the defendant. Supposing

a new action is brought, and a verdict is found

for the defendant, will he be entitled to the

costs of the first action, as part of the costs in

the second or if the executor of the plaintiff

does not commence any new action, but

abandons the claim, what remedy has the de

fendant to obtain payment of the costs incurred

by him in the action brought by A., and which

so abated by reason of his death

I have been unable to find in the books of

practice any thing which will throw light

upon the matter, but as it is so manifestly un

just that a defendant should be left without

any remedy, perhaps some of your readers

can suggest a method by which such costs

may be recovered.

Correspondence.—Superior Courts : Vice Chancellor.

SUPERIOR COURTS.

Uírc ChanceIIqr's Court.

INsolveNT DEBtoRs’ Act.—construction.

—SALE of restATE.

Held, that the assignee of an insolvent debtor

may dispose of his real estate by private

contract, notwithstanding the direction in

7 G.4, c. 57, s. 20, that it shall be sold by

public auction.

The bill was filed for specific performance

of an agreement, and it stated, among other

things, that William Iveson was seised of cer

tain freehold and copyhold tenements, and that

being confined for debt, he duly presented his

petition to be discharged under the acts for

the relief of insolvent debtors, and afterwards

made the usual assignment to the provisional

assignee, and was discharged in March, 1836;

that plaintiff being duly appointed assignee of

the estate and effects of the insolvent, the usual

indenture of assignment was executed to him

by the provisional assignee, whereby all the

said estate and effects became vested in the

plaintiff, his heirs, executors, and assigns, in

trust for himself and other creditors of Iveson ;

that at a meeting of the creditors of the insol

vent, duly convened on the 19th July, 1836, it

was ordered by the major part in value of the

said creditors, that plaintiff should dispose of

all or any part of the insolvent's real and per

sonal estate, and join with all or any of the

mortgagees of the freehold, copyhold, and

leasehold estates in a sale of any part thereof,

either by public auction or by private con

tract, and in one or more lot or lots, and at

such time and place, as the assignees, as to

such part of the real estate as was free from

incumbrances, should think fit, and as to such

parts as should be in mortgage, as he and the

mortgagees thereof should mutually agree, and

at such sale or sales by auction, of all or any

part of the said real estates, should buy in, if

he should think proper, and again offer for

sale, in like manner, the whole or any part of

the said estates; that plaintiff accordingly

caused the estates to be put up to sale by pub

lic auction on the 29th May, 1837; but that

the same were not sold, no adequate sum hav

ing been bid for them ; that plaintiff afterwards

entered into treaty with Thomas Priestman for

the sale to him of the said estates, and that he

contracted with plaintiff for the purchase of

them; that plaintiff had always been desirous

of completing the contract, but that Priestman

alleged, that by the provisions of the acts in

force for the relief of insolvent debtors, plain

tiff had not authority to sell any part of the

said estates by private contract, and that they

ought to be sold by public auction; and he

therefore insisted that the said agreement for

sale was not valid, and that a title under such

sale would be defeasible, &c. The bill prayed

that the agreement between the plaintiff and

defendant for sale of the estates comprised

therein might be declared to be a valid agree

ment, and that the defendant might be decreed

specifically to perform the same.
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Mr. Knight Bruce and Mr. Bethell, for the

plaintiff, submitted that there was no good

grounds for the defendant's objection to the

title which he would acquire to the estates

under the above-mentioned agreement. The

general directions to the assignee in the 20th

section of the Insolvent Debtors’ Act, 7 G. 4,

c. 57, did not prevent the assignee from inak

ing sale of an insolvent's estate by private

contract, notwithstanding the directory words

that it “shall be sold by public auction.”

That provision was for the benefit of the es.

tate, and not to be taken advantage of by the

defendant. They read the section of the act,

and referred to the cases of Piercy v. Roberts,a

and Cashorne v. Barsham,b and to other cases

mentioned in the reports of these two cases.

Mr. G. Richards, for the defendant, relied

on the special direction in the 20th section of

the said act, that the estates “shall be sold by

public auction;” and he cited the case of

Maldron v. Howell," in which, upon the con

struction of the 18th and 19th sections of the

former Insolvent Debtors’ Act (53 G. 3, c. 102)

it was held, that any insolvent's interest in

leasehold lands might be sold by his assignee

by private contract, but not his freehold inte

rest.

The Pice Chancellor, after referring to the

act 7 G.4, c. 57, said, that so much of the

20th section as directed that “the assignee of

the estate and effects shall, with all convenient

speed, use his best endeavour to get in the

estate and effects of the insolvent, and shall

make sale of all such estate and effects,” was

a general direction to sell the estate and ef

fects in the best manner he could, for the be

nefit of the creditors. The direction contained

in the words that the insolvent’s interest in

every estate, &c. “shall be sold by public auc

tion,” did not prohibit the assignee from

disposing of them by private contract; for

notwithstanding those words, the general di

rection was still in force. The defendant was

bound to perform his contract, and could not

be allowed to withdraw from it under this sec

tion, which was meant to protect the estate.

Mathir v. Priestman, Sittings at Lincoln’s

Inn, after Trinity Term, 1838.

Queen's 36enrb.

[Before the Four Judges.]

EVIDENCE.-UNSTAMPED CHEQUE.

A. sold some cattle to B., which B. paid for by

a cheque that he knew would be dishonoured.

B. sold the cottle to C. A. brought an

action against C. for the price of the cat

tle. The dishonoured cheque trus tendered

in evidence at the trial and received, for the

purpose of shewing the fraud committed by

B. Held, that it was admissible in evidence

for that purpose, though it was unstamped.

This was an action of assumpsit, brought to

Myl. & K. 8; S. C. 5 Leg. Obs. 224.
a 1.

b 6 Sim. 317; S.C. 10 Leg, Obs. 314.

c 3 Russ. 376.
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recover a sum of above 100l. claimed from

the plaintiff by the defendant, as the value of

some bullocks, under the following circum

stances. The plaintiff was a cattle-dealer in

the north of Suffolk. The defendant car

ried on the same business near Manningtree

in Essex. The case on the part of the plain

tiff at the Suffolk Assizes for 1836, before Mr.

Justice Bosanquet, was, that the plaintiff hav

ing driven six bullocks to Woodbridge market,

sold them there to a person named Mann, for

the sum of 101l. : that they were delivered to

Mann, who paid for them by means of a cheque

upon the bankers at Hadleigh—that cheque

was dishonoured—the answer returned being

that the bankers had no funds of Mann in their

hands. Upon this it was said that Mann had

been guilty of obtaining these bullocks under

false pretences; that he must be considered

to have stolen them ; and that, consequently,

the property in them had not passed to him,

and therefore, they might be followed into the

hands of any other person, who, retaining

possession of them, must pay the amount of

their value. The defendant had bought and

paid for these bullocks in the ordinary course

of business—he kept thein for some little

time—drove them up to Smithfield market,

and then sold them. Mann had formerly

carried on an extensive business as a cattle

dealer, and he had had an account of several

years’ standing with the bankers. On some

occasions he had overdrawn this account; but

nevertheless his drafts had been honoured in

the usual manner. Before the occasion in

question, the bankers had told Mann that they

would not again honour his drafts in like man

ner. These were the chief facts of the case,

and the question left to the jury was, whether

the bullocks had been obtained by Mann by

fraud or felony. The jury returned a verdict

for the plaintiff. A rule was afterwards ob

tained to set aside this verdict, and have a new

trial; and it was contended, that there was no

evidence of a contract between the parties to

this action; that there was no evidence of a

felony committed by Mann; and that the

cheque, being an order for the payment of

money without a stamp, was not admissible in

evidence for the purpose of shewing that the

cattle had been fraudulantly obtained.

Mr. Biggs Andrews and Mr. O’Malley

shewed cause against the rule. The cheque

here was admissible in evidence. It was pro

duced, not for the purpose of the plaintiff re

covering upon it, but with a view to prove a

collateral fact. The King v. Hawkswood.a

That was an indictment for forging a bill of

exchange, and all the Judges held that the

bill, though not stamped, might be received in

evidence under that indictment. Again in

a Cited in Crosley v. Arkwright, 2 Term

Rep. 606. See also. The King v. Pendleton,

15 East, 449, where it was held that though

articles of agreement for service were not

stamped, the sessions might look at them for

another purpose, collateral to that of their

enforcement.
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Gregory v. Fraser,” it was held that though

an unstamped promissory note could not be

received in evidence as a security, or as proof

of a loan of money, it might be looked at to

ascertain a collateral fact. [Mr. Justice Wil

liams. But in The King v. Gillson," all the

Judges held, that upon an indictment on the

43 G. 3, c. 58, s. 1, for feloniously burning a

house, with intent to defraud the insurers, an

unstamped memorandum indorsed on a stamp

policy, effected by deed, was not admissible in

evidence against the prisoner.] That case is

distinguishable from the present ; for there

the prisoner was not guilty of the fraud in

point of law, unless the policy and endorse

inent were valid. The document there was,

consequently, required not to shew a collate

ral fact, but to prove an important part of the

case. Here the plaintiff’s case is totally inde

pendent of the validity of the instrument. The

cheque, therefore, was properly received at the

trial, and the evidence to shew the fraud on

the part of Mann was sufficient. The King v.

Freeth,d The evidence of the defendant’s

possession of the plaintiff’s cattle under these

circumstances, was also sufficient to enable

the plaintiff to maintain the present action.

Mr. Kelly and Mr. Gunning in support of

the rule.—The proof of the alleged fraud on

the part of Mann, was of the very essence of

the plaintiff’s case—it was no collateral fact.

Without it, there would not have been even the

shadow of a pretence for the claim now set up

by the plaintiff against the defendant. The

whole of the cases cited on the other side may

therefore be admitted, for the objection to the

admissibility of the unstamped cheque is,

that it was produced, not to make out a col

lateral fact, but to support the main issue be

tween the parties. The case of Rea, v. Gillson,

and other authorities following exactly the

same line, must be taken to decide the present

question. Here too, the proof attempted to

be given, was that of the act of a third party,

whose act was to affect the defendant in the

suit. Such proof was clearly inadmsssible. ,

Lord /)enman, C. J.—The proceedings taken

at the trial were right. The question is, whe

ther the cheque under the particular circum

stances of this case, could be received in

evidence. The general words of the statute,

imposing the duty on bills of exchange and

promissory notes, are not to be taken to the

full extent now contended for. This case

comes within the qualification which has long

been considered as established. In order to

prove a fraud against Mann, which is to affect

the interest of Payne, it is sufficient, in the

first instance, to prove that a fraud was, in

fact, committed by Mann, and so far, there

fore, this is the same question with respect to

the stamp, as if Mann had been upon his trial

for obtaining these cattle upon false pretences.

The present, therefore, is an exception case.

Though, in general, an unstamped instrument

* 3 Campb. 454.

* I Taunt. 95: 2 Leach, C. C. 1007 Ryan &

Russ C. C. 108.

* Cited in The Earl of Bristol v. JPilsmore.

: Queen's Bench.

cannot be received in evidence, yet it may be so

received where the purpose of producing it is

to prove a criminal act connected with it.

I know no difference in such a case between a

fraud affecting third parties, and a fraud of

the parties themselves. It seems to me that

the conduct of these parties in the transaction

is the fraud itself; and if a case of premedi

tated fraud is made out by primá facie evidence,

it must affect the rights of a third party. In

this case, the defendant may say that he did

not know that the third party had committed

a fraud, but that answer is a matter, the value

of which must be determined on the evidence.

The cases generally speak of the rule that fraud

must be proved against a third person in the

same way as if he was a party to the suit, with

the exception that his statement may after

wards be received in evidence against the prima

facie case which has been established.

Mr. Justice Littledale.—The rule must be

discharged. It was necessary to prove fraud

against Mann. In order to prove that, it was

necessary that the cheque should be given in

evidence. It seems to me that this cheque

was admissible for that purpose. Though the

words of the statute are strong, they must be

taken with some qualification. That is ad
mitted for instance to be so in the case of

forgery. An indictment against Mann for

obtaining these cattle under false pretences,

would fall under the same rule. But then it

is in substance contended, that where the fraud

is general, and the cheque is not made the im

mediate subject of prosecution, it shall not be

received in evidence. It may not be receiv

able for the purpose of shewing a contract;

but if the question be a matter of fraud, you

may shew anything in evidence which the per

son committing the fraud did for the purpose

of effecting that fraud. As to the value of the

evidence when received, I do not think it was

very strong, but I think that, at all events, it

was admissible.

Mr. Justice Patteson.—It seems to me, that

in this case, the evidence was properly re

ceived. I do not know the distinction at

tempted to be raised with respect to a third

person. I do not see on what principle that

distinction can be established. Here is an

action for money had and received, and in the

course of establishing the plaintiff’s case it

becomes necessary to prove a felony or a fraud.

The facts to shew that it was committed, must

be the same as if a party was on his trial for

committing it. The giving a cheque being the

fraud, the production of the cheque is a neces

sary ingredient in the proof, and it may there

fore be admitted in evidence for that purpose,

in the same way as if the party was on his trial

for giving it, subject always to this objection,

that it is no evidence of an admission made by

Mann as to the committing of the fraud. This

is illustrated by the common instance of the

receiver of stolen goods. You must prove a

felony committed by the persons charged ; but

the judgment against that person would not

be evidence against the receiver. Nor would

the confession of the thief be receivable against

the other. The cheque here would have been
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receivable had the party been indicted. It was

not necessary to prove an existing contract

between these parties: that proof was neces

sary in The King v. Gillson, and therefore, the

two cases are distinguishable.

Mr. Justice Williums concurred.

Rule discharged.—Keable v. Payne, T. T.

1838. Q. B. F. J.

Gºrtbequer uſ 33ſcag.

NOTICE OF COUNTERMAN D.

Notice of trial being given for the 12th,

tehich is an adjournment day to the 16th,

notice of countermand on the 14th is too

1ate.

Curwood had obtained a rule calling on the

plaintiff to shew cause why he should not pay

the costs of the day for not proceeding to

trial in pursuance of his notice, against which

R. P. Richards shewed cause. It appeared

that the venue was in London, and the defen

dant resided within forty miles. Issue was

joined on the 3d May, and notice of trial given

for the sittings on the 12th, but that day was

only an adjournment day to the 16th. Upon

the 14th, the plaintiff gave notice of counter

mand.

Parke, B., held that the notice of counter

mand was clearly too late, and that the rule

must be absolute for the plaintiff to pay the

costs.

Rule accordingly.—Cooper v. Whitmarsh,

T. T. 1838. Excheq.

THE MICHAELMAS TERM

EXAMINATION.

THE Examination for the ensuing term has

been fixed for Monday, the 19th November,

at 10 o’clock, at the Hall of the Incorporated

Law Society. Mr. Le Blanc will preside; and

the other Examiners will be : Mr. Freshfield,

Mr. Holme, Mr. Wm. Lowe, and Mr. E. R.

Pickering. The articles of Clerkship and

Assignments (if any), with answers to the

questions, by the attorney and clerk, regard

ing due service for the whole term of five

years, must be left with the Secretary of the

Law Society, on or before Thursday the 8th

November. If part of the time were served

with the agent of the attorney, such agent

must answer as to the time served at his office;

and if part of the service took place with a

special pleader or barrister, a certificate of

such service, and of not being absent without

permission, &c. should be given by the bar

tister or special pleader. In case of the death

or absence abroad of the attorney, the next

best evidence.must be obtained : for instance,

from the partner or successor of the attorney,

or other articled clerks in the same office, and
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from the executor, or from attorneys who

have been in the frequent habit of transacting

business with the office where the clerk was

articled, and thus having opportunities of see

ing him in the discharge of his duty. In

short, the best proof in the power of the can

didate must be given of his having performed

his contract according to the terms of the

statute, by serving in the proper business of

an attorney or solicitor, under such contract,

for the full term of five years.

Having thus stated what is to be done be

fore the applicant can be admitted to his

examination, we may now refer to the regula

tions concerning the branches of Law and

Practice in which it will be expected that he

should answer satisfactorily the questions pro

posed. There will be, we are informed, as

usual, five sets of Questions: namely, fifteen

in Common and Statute Law and the Practice

of the Courts; and the like number in Con

veyancing ; in Equity and the Practice of the

Courts; in Bankruptcy and the Practice of

the Courts; and in Criminal Law. Each can

didate will be required to answer three pre

liminary questions:–1. The place where he

served his articles; 2. The branches of Law

in which he has been engaged; and 3. The

Law Books he has read and studied. It is

then expected that he should answer in three

or more of the other heads of inquiry—Com

mon Law and Equity being two thereof.

The necessity of the regulation as to an

examination in Equity, we understand has

arisen from the practice by which persons ad

mitted in the Common Law Courts may be ad

mitted in Chancery without any further exami

nation, on the supposition that the examina

tion at Common Law includes that of Equity.

It will be observed, that no precise number of

questions is stated as the minimum to be satis

factorily answered. We have heard it said

that where the candidate does not expect to

practise in Equity, it is needless to examine

him; but it will be recollected, that when once

admitted at Common Law, he will have a right

to his admission in Chancery, and, as it seems,

to recover his fees for business done in that

Court, without being admitted; and the ne

cessity therefore of the present mode of pro

ceeding seems unquestionable.

Besides, whether practising generally as a
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solicitor in conveyancing matters, or as an

attorney, it is evident that occasionally a Court

of Equity must be resorted to; and the in

formation which will enable a candidate to

answer some of the Equity questions correctly,

may, we have no doubt, be obtained by a

month's diligent reading, and, consequently,

the supposed hardship is of small amount.

ATTORNEYS’ RE-ADMISSIONS,

For the last Day of Michaelmas Term, 1838.

Blaxland, George, Stapleſ nn, London.'

Brough, Pell, 9, Bell's Buildings, Salisbury

Square. -

Burton, Frederick, 5, St. George's Place,

Surrey.

Batley, John, Wakefield, York.

Crafts, John, Shawfield Street, Chelsea.

Cooper, Charles, Ray Mead, Berks.

Dinsdale, George Edward, Middleham, York.

Ewens, Creasy, 28, Myddleton Square, Clerk

enwell. -

Edmunds, Edward, Oswestry, Salop.

Hubersty, Zachardy, 7, Chester Terrace,

Surrey, -

Hopkins, William, Swansea, Glamorgan.

Hall, Horatio William, 54, Rupert Street,

Haymarket. -

Martin, Edwin, Battle, Essex.

Pickard, Christopher, 6, Arthur Street, Gray's

: Inn Road.

Robinson, Edward, 34, Robert Street, Chelsea.

Russell, Alfred John, 18, Bartlett's Buildings.

Taylor, George Frederick, 7, Wilson Street,

Finsbury.

Wilson, Harrison Corbett, Royal Leamington

Spa, Warwick.

Wilton, Henry, 16, Mount Row, Lambeth,

Surrey. .

wººiewelyn,3, NewSquare, Lincoln's Inn.

Wright, James, 63, Trinity Square, Surrey.

Webb, Richard William, 22, Rockingham Row,

. Surrey. -

SITTINGS OF THE COMMON LAW

- -
COURTS, - -

In and after Michaelmas Term, 1838.

Quren's 33cmcſ).

-
In Term.

MIDDLESEX. LONDON.

Saturday......Nov. 3

Wednesday ...... , 7 || -

Friday .......... 23| Saturday.... Nov. 24

After Term.

Tuesday.......... 27.| Wednesday... Nov. 28

The Court will sit at eleven o’clock in Term,

in Middlesex; at twelve in London; and in

both at half-past nine after Term.

Long Causes will probably be postponed

from the 3d and 7th of November to the 27th ;

and all other Causes on the Lists for the 3d

and 7th November will be taken from day to

day until they are tried.

Undefended Causes only will be taken on

November 23d. -

Attorneys' Re admissions.— Sittings. - The Editor's Letter Bor.

Defended as well as undefended Causes en

tered for the Sitting on November 24th, will

be tried on that day, if the plaintiffs wish it,

unless there be a satisfactory affidavit of merits.

Comman 33ſcag.

In Term.

MIDDdesex. LoN Don.

Saturday .... Nov. 10 | Wednesday... Nov. 14

Saturday ......... 17 | Wednesday ....... 2.

After Term.

Tuesday .... Nov. 27 | Wednesday... Nov. 28

The Court will sit at ten o’clock in the fore

noon on each of the days in Term, and at half

ast nine precisely on each of the days after
errn.

The Causes in the List for each of the above

Sitting Days in Term, if not disposed of on

those days, will be tried by Adjournment on

the days following each of such Sitting Days.

On Wednesday the 28th of November no

Causes will be tried, but the Court will ad

journ to a future day.

Cycljcquer of 33rag.

In Term.

Mid DLESex.

First Sittings.

Tuesday...... Nov. 6

By Adjournment (if

necessary),

Wednesday ... Nov. 7

Second Sittings.

Saturday .... Nov. 17

By Adjournment (if | By Adjournment (if

necessary), necessary).

Monday .... Nov. 19 | Thursday.... Nov. 22

After Term.

Tuesday .... Nov. 27 | Wednesday ... Nov. 28

To adjourn only.

The Court will sit during this Term at ten

-
o'clock.

LONDON.

First Sittings.

Thursday .... Nov. 8

Second Sittings.

Wednesday ... Nov. 21

THE EDITOR'S LETTER BOX.

The names and information received for the

Legal Almanac are in time for insertion, and

shall be duly attended to. The work will

comprise some useful professional matter not

comprised in former years. The Lists have

undergone a complete revision, and will in

clude all the recent changes.

J. C. W. should look into the cases on the

point he states, and give the result.

We think the complaint of H. C. M. is not

such a grievance as should be stated in these

pages, but his letter shall be further considered.

We are informed that another Society for

the Discussion of Legal Subjects has just been

formed, to which not only all law students

that have been articled, but in which members

of the Inns of Court and Attorneys are also

eligible. We think a society of this sort will

be useful, if well conducted, and therefore re

commend it to the notice of the profession.

A public meeting is advertised, at which all

parties interested should attend.

“A Barrister” will see that we have made

use of his letter.
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SATURDAY, NOVEMBER 10, 1838.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitalnus.

HoRAT.

THE ARREARS IN EQUITY AND

AT COMMON LAW.

MichaelMAs TERM has commenced, and

has brought with it its usual quantity of

rumour and gossip. It is said that two, or

at any rate one vacancy, will shortly occur

on the Bench. We will not mention the

names of the learned Judges who have

been mentioned to us as expressing a wish

to retire; but it will not be difficult for our

readers to guess them, if they look over the

list. There are now only two or three

learned persons presiding in our Superior

Courts of Justice who are much over the

period when a Judge in the United States

is obliged to retire; of these, one is the

father of the present race of Judges, and

another, although more recently appointed,

is of the old school of lawyers. The large

majority of the present judicial body, whe

ther Equity or Common Law, are now, we

are happy to think, in the prime of life, and

as vigourous in body as in mind. Indeed

we do not know, were we obliged to select a

class of good lives, of their ages, where we

could go with so great a chance as to the pre

sent Bench. In noticing this circumstance,

we trust it is not improper in us to express a

hope that effectual means may be devised

for the disposal of the arrears which are

still to be found both in Equity and at

Common Law. The remedy for disposing

of the arrear at Common Law is yet to be

tried. No sitting has yet taken place under

the 1 & 2 Vict. c. 32 (16 L. O. 231), which

authorizes these Courts to sit in Vacation.

We have. all along been friendly to this

measure; and we think, with a fresh adjust

ment of the lists of causes, &c. in each

Court, it may do much good.

Vol. xviI.--No. 493.

As to the arrear in Equity, which is even

more formidable, we have no recent legisla

tive attempt to remedy it. We have heard

it mentioned, indeed, that in the event of a

vacancy in the Court of Exchequer, the

present Solicitor General might be ap

pointed, and that a permanent arrange

ment might be made for his disposing of

Equity business. We certainly think favour

ably of some such scheme; and have always

expressed an opinion that if a competent

Judge were found, in whom suitors in

Equity might have confidence, and if the

practice of the Equity Exchequer and Courts

of Chancery was assimilated, these latter

Courts might be sensibly relieved; and

were this arrangement in other respects

desirable, we trust that it would not be

defeated by mere temporary political con

siderations. - . -

In noticing the general state of the busi

ness before the Courts on the commence

ment of business, it is our duty to advert to

the Court of Bankruptcy. Here, indeed,

there is no arrear, but this arises from there

being scarcely anything to decide. The de

cline of business in Bankruptcy since the

establishment of the new Court is most ob

servable, and calls for some inquiry. . . ;

We shall now give the exact state of

business in all the Courts at the commence

ment of the present Term, which we

have collected from the lists of causes,

&c. furnished by the officers of each Court.

We need hardly tell our readers that these :

lists, although valuable for obtaining results

of this nature, are of little or no use for the

purposes of business. They are subject to

continual alteration from the new arrange

ments for the disposal of business made by

the Judges of the respective Courts, and

cannot, therefore, be taken as correct guides

C
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for this purpose, being, in fact, more

likely to mislead than to give any correºt

information. It will be seen that it is in

the Queen's Bench, the Rolls, and Vice

Chancellor's Court that the arrear is by far

the greatest.

LoRD CHANCE LLOR.

Judgments.-18 appeals; 2further directions

and costs; 3 causes:-total 23.

Pleas and Demurrers.-2 pleas; 7 demur

rers:—total 9. \

Rehearings and Appeals.-2 rehearings ;

19 appeals:–total 21.

Smmary.—23 judgments; 9 pleas and dº.

murrers; 31 rehearings and appeals :-total 53
Add causes, exceptions, &c. set dewn

beforetheVice Chancellor, ordered to be

heard before the Lord Chancellor

77

Deduct abated and standing over 10

e- 67

*

VICE CHANCELLOR.

Causes.—315 old; 40 new :—total 355.

Further Directions, &c.—9. further direc

tions; 67 ditto and costs (63 old, 14 new) :-

total 76.

Erceptions, &c.—32 exceptions (29 ºld, 3

new); 5 ditto and further directions and costs
(2 old, 3 new) ; 3 ditto and further directions

only; 2 ditto and further directions and peti

tions t—total 42.

Summary.—355 causes; 76 further direc

tions, &c.; 42 exceptions, &c :-total . 473

Deduct 64 causes abated ; 8 excep

tions ditto:—total . . 72

Ditto 12 causes standing over,

10 exceptions; further di

rections, &c. ditto:—total - 22
-- 94

379

ROLLS. * ** *

Judgments.-2 causes ; 1 petition and ex
ception; l motion for new trial; l demurrer;

1 further directions:—total 6.

Pleas and Demurrers.-2 pleas; 4 demur

rers :-total 6.

Causes.—189 old; 20 new :—total 209.

Further Directions, &c.—41 further direc

º 36 exceptions; 4 rehearings:—total

Summary.—6 judgments; 6 pleas and de

murrers; 209 causes; 81 further directions,

&c. :—total . - - - - . 302

Deduct causes, &c. standing over , 36

266

Arrears in Equity and at Common La".

ExchEQUER EQUITY.

1 For judgment; 31 publication passed :

48 publication not passed:—total . . 80

educt abated and standing over 16

64

Cou RT of REVIEW.

Bankrupt petitions, 32.
-

QUEEN’s BENCH.

New Trials.-l Hilary Term 1836; 4 Hilary

Term, 1837; 54, Easter Term, 1837; 35,
Michaelmas Term, 1837; 9, Hilary Term,

1838; 57, Easter Terim, 1838 : 6, Trinity

Term, 1838:—total 166. -

court in Banc.—Peremptory rules, 73.

Bail Court.—Peremptory rules, 16.
special Paper-21 special case; 117 de

mutrers; 1 award; 1 error:-total 140.

Summary.—166 new trials; 73 peremptory

rules, C. B. ; 16 peremptory rules, B.C.; 140

special paper:—total - . . . .395

Causes entered for 1st sittings . 20

Ditto 2nd ditto 11

— 31

426

CoMMON PLEAS. -

5 Enlarged rules. - - . .. 5

New trials, Easter Term, 1838 . 15

Ditto Trinity ,, . 5
— 20

Curia advisari vult . - - ... 2

Special argument, Saturday, 10 Nov. 30

Ditto Wednesday, 14 , 13

Ditto Saturday, 17 ,, 2 4

72

Excheque R of PLEAS.

Special Paper.—l Demurrer standing for

judgment ; 4 special cases for argument; 7

ğtº entered for Michaelmas Term, 1838 :—

total 12.

Neil, Trials.-2 Standing for judgment i. 6
for argument (4 in Easter and 2 in Trinity

Term, 1838):—total 8.

Summary.—12 Special paper; 8 new tºl,Ö
—total -

Rules enlarged . . - - - ... 6

Causes entered for lst sittings . . **

39

The Crown paper contains 17 cases.

º
-

General Summary of Business in the Equity

and Common Law Courts.

Lord Chancellor . 67

Vice Chancellor 379

Rolls - - - 266

Exchequer Equity 64

Court of Review 32

Queen’s Bench . - 426

Common Pleas . º - - . 72

Exchequer of Pleas - - . 39

Crown paper . . . . . " 17

1,362



On Covenants running with the Land.— Peremptory Paper.

ON COVENANTS RUNNING WITH

THE LAND.

THE subject of covenants running with the

land is one of much practical interest, and

the law relating to it is at present in a

most unsatisfactory state. Take, for in

stance, the most usual covenants—cove

nants for title. Where lands are con

veyed to uses to bar dower, and covenants

for title are entered into, it frequently

happens that they become severed from the

land. This may be shewn by the case of

Roach v. Wadham.” There, by indentures

of lease and release, the plaintiffs conveyed

an estate to A. B. and his heirs, to such

uses as Watts should appoint; and in de

fault of appointment, to Watts in fee; and

in the same conveyance a fee-farm rent was

reserved to the plaintiffs, which rent Watts

for himself, his heirs, and assigns, cove

manted to pay. Afterwards, by indentures

of lease and release, A. B., by direction of

Watts, released, and Watts granted and

confirmed, and also directed and appointed

to Wadham and others, in fee, as tenants

in common; and by the same indenture

Wadham and the others covenanted with

Watts to pay the fee-farm rent. An ac

tion was brought by the plaintiffs against the

representatives of Wadham to recover the

fee-farm rent. But it was held that Wad

ham took the estate by the appointment of,

and not by the conveyance from Watts, it

being obviously for his benefit that he

should take by appointment, and that

Wadham, and consequently the defendant,

his representative, was not liable under the

covenant for the payment of the fee-farm

rent of Watts, the original purchaser. This

case, although not expressly named in that

part of the Report, is evidently adverted to

by the Real Property Commissioners in

their Third Report,” in which they point

out the difficulty arising from it. “Where

the conveyance is such as to transfer a

seisin to serve the uses declared (as a

feoffment, grant, or lease and release), and

the conveyance is to the feoffee or releasee

in fee, and the covenants are entered into

with him and his heirs, we conceive the

Statute of Uses operates as a mode of con

veyance, transferring the seisin to the dif

ferent parties who become from time to

time entitled under the uses, whether ori

ginally vested or contingent, and conse

quently, that the benefit of the covenants

a 6 East, 289.

* P. 335, as printed in 2 Monthly Record.
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being annexed to the seisin thus trans

ferred is perpetually transferred with it.

Conveyancers usually settle conveyances

where dower is to be barred, so as to place

the seisin in the purchaser himself, and

then they make him the covenantee. But

when, as frequently happens, this is not

done, and the fee is conveyed to a releasee

to uses, and the covenants are entered into

with the purchaser, being merely cestui que

use, the covenants become covenants in

gross and separated from the land. We

think this should be remedied.” And they

recommend that, “in all cases, the benefit

of covenants entered into with the owners

of land, and relating to the same land, shall

run with the land, for the benefit of every

person taking the land or any partial in

terest in it.”

Another kind of covenant, not unusual in

practice, is also open to much doubt. We

mean where covenants are entered into by

the owners of particular land with the

owners of other neighbouring or adjoining

land, that the former shall not be built upon

or planted, or otherwise imposing restric

tion upon the mode of enjoyment of land, in

favour of persons having no property in such

land. The Real Property Commissioners

mention a case cited by Hale, in a note on

Fitzherbert's Natura Brevium, tit. Writ of

Covenant, fo. 145, or 8th edit. p. 341. He

cites the Year-Book, 4 Hen. 3, c. 57, which

is not in print. In this case, a covenant of

this nature was held to be good; but, as

the Commissioners observe, it occurred at a

period long before the law of perpetuity

was introduced, and it is on this construc

tion of the law that the doubt as to the

validity of the covenant has mainly arisen.

A declaratory act as to these and some

other points connected with this part of the

law of covenants is much looked for by the

profession.

PEREMPTORY PAPER.

IT seems now, from an intimation given at

the commencement of this term, conveyed

by the Judges of the Court of Exchequer,

that the peremptory paper will become

something like what its name would na

turally intimate. For years past, at least

so far as the Court of King's Bench or

Queen's Bench was concerned, to place a

cause in the peremptory paper was syno

nymous with deferring its discussion for an

indefinite period. The Court of Exchequer,

on the second day of the term, stated its
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determination to proceed steadily and un

interruptedly with the peremptory paper,

whenever it was called on ; and if counsel

were not present, the case should be struck

out, and never afterwards allowed to come

on. If the counsel supporting the rule

should be present, the rule would be made

absolute in the absence of his opponent;

and if the counsel shewing cause should

be present, a similar course would be pur

sued, by discharging the rule in the ab

sence of his opponent. It was also ob

served by the Court, that one of the main

causes of the arrear in the Court of Queen's

Bench was the want of sufficient strictness

in steadily proceeding with the peremptory

and other papers when they were called on,

whether the parties were prepared or not.

Such a course was, in the end, the most

peneficial course for the suitors of the

Court.

It is not impossible that, after this an

nouncement, the example of the Exche

quer will be followed by all the Courts.

All parties interested in any of the cases in

the papers which are in arrear cannot be

too much on the alert.

We are favoured with the following com

munication on the same subject.

Several altercations have taken place this

term between the Bench and the Bar, as to

the practical definition of this paper. In the

Exchequer, Mr Justice Parke insisted on the

necessity of giving the word “peremptory” the

most rigorous signification. Mr. Richards said,

it never had received a strict construction, espe

cially after the Long Vacation. In the Court of

Queen's Bench, the Queen v. Fleming was called

on, when the Attorney General stated that, as

it was nearly four o'clock, his opponent, Sir W.

Follett, had left court, understanding that the

case could not be proceeded with. Lord Den

man, with some warmth, said, “You appear

to support the rule, Mr. Attorney; you must

appear for some purpose ; the rule must be

made absolute, or the case struck out.” The

Attorney General looked imploringly at the Lord

Chief Justice, who added, “Indeed I think the

Courtistrifled with. I don’t think it is a neglect

any one gentleman would be guilty of to ano

ther.” Mr. Attorney again looked to the Bench,

and was about explaining that there “was no

disposition to behave with disrespect.” Lord

Denmen.—“ The disposition is to consult the

convenience of individuals, and totally to neglect

that of the Court and the public.” After re

marking, in answer to the Attorney General’s

inquiries.—“I don’t know, Mr. Attorney, how

often you think it decent to ask us to coine to

a different conclusion.” Sir J/. Follett was

fetched in, and the Court proceeded by candle

light.

Peremptory Paper.—New Rule as to the Fees of admitting Attorneys.

The Lord Chief Justice and his brethren,

deserve the thanks of the profession for their

application to business and adherence to the

prescribed business of the Court. Although

the arrears of the Q. B. are heavy, the Judges

never flinch from proceeding with business

after four o'clock, and very frequently are sit

ting as late as five, all the other courts having

risen at a much earlier hour.

NEW BULE AS TO THE FEES OF

ADMITTING ATTORNEYS.

Michaelmas Term, 2 Victoria.

WHEREAs it is provided by the act of the

1 & 2 of her present Majesty, c. 45, s. 3,

that after the first day of November, 1838,

any person entitled to be admitted an At

torney of any of the Superior Courts of

Common Law at Westminster, shall, after

being sworn in and admitted as an attorney

of any one of the said Courts, be entitled

to practise in any other of the said Courts,

upon signing the roll of such Court and not

otherwise, in like manner as if he had been

sworn in and admitted an attorney of such

Court, provided that no additional fee be

sides those payable under the act of the

first year of the reign of her present Ma

jesty, c. 56, shall be demanded or paid,

and that the fees payable for such admission

shall be apportioned in such manner as the

Judges of the said Courts, or any eight of

them, shall, by any rule or order made

in term or vacation, direct and appoint.

We therefore direct and appoint that the

fees payable by virtue of the said last

mentioned act for the Judge's fiat, be re

ceived, in the first instance, by the Clerk

of the Judge granting the fiat, and paid

over by him to the Clerk of the Chief Jus

tice or Chief Baron of the Court (as the

case may be); and the day after each term,

all the fees so received shall be divided into

fifteen portions, one of which shall be paid

to the Clerk or Clerks of each Judge:

And further, that the fees payable by virtue

of the said act to the Ushers, shall be re

ceived, in the first instance, by one of the

Ushers of the Court in which the admission

shall take place; and shall, on the day

after each term, be divided into three equal

portions, one of which shall be paid to the

Ushers of each Court.

DENMAN. J. B. BosANQUET.

N. C. TINDAL. E. H. ALDERSON.

ABINGER. J. PATTEson.

J. A PARK. J. GURNEY.

J. L.TTLEDALE. J. WILLIAMs.

J. VAUGHAN. J. T. ColeRIDGE.

J. PARKE. T. ColTMAN.
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NOTICES OF NEW BOOKS.

Commentaries on Equity Pleadings, and the

incidents thereto, according to the practice

of the Courts of Equity, of England and

America. By Joseph Story, LL.D., Dane

Professor of Law in Harvard University.

A. Maxwell, Bell Yard.

It is justly observed by the present eminent

author, that every treatise on the subject of

Equity Pleading must be essentially founded

on Lord Redesdale's work, which, as des

cribed by Lord Eldon, is “a wonderful

effort to collect what is to be deduced from

authorities, speaking so little, what is clear.

And the surprise is not from the difficulty

of understanding all he has said; but that

so much can be understood.” Sir Thomas

Plumer has also remarked of this admirable

treatise, that “to no authority, living or

dead, could reference be had with more pro

priety for correct information respecting the

principles by which Courts of Equity are

governed, than to one whose knowledge and

experience have enabled him, fifty years

ago, to reduce the whole subject to a system,

with such a universally acknowledged learn

ing, accuracy and discrimination, as to have

been ever since received by the whole pro

fession as an authoritative standard and

guide.” -

Mr. Justice Story, in his present work

has transferred, as he states in his preface,

all the most valuable materials of Lord

Redesdale's Treatise, and generally, where

he could, in his own language, from which

he has rarely deviated, except to insist upon

some qualification or to make his text oc

casionally more definite and clear. He has

also, as he acknowledges, freely used the

materials in the Treatises of Mr. Beames and

Mr. Cooper, as auxiliaries to that of Lord

Redesdale, to whom each is under the same

obligation, having drawn many of their

materials from the same great source.

The learned author of these Commentaries

observes:

“As the present work is confessedly one of

a purely technical character, and many of the

rules are either of an arbitrary nature, or of a

conventional form, it is not easy, in a great

variety of instances, to find the exact reasons

on which they are built, or by which they are

sustained. For the purpose of order, and just

method, and reasonable certainty, and simpli

city in the proceedings of Courts of justice, it

seems indispensable that there should be some

prescribed forms, in which the allegations and

statements of the grievances complained of,

and the matters of defence should be set forth,

and the times when, and the modes by which,
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they are to be insisted on, should be estab:

lished. Otherwise, every suit would be involved

in endless perplexity or confusion ; and it

might be difficult, if not impracticable, to as

certain, what in reality constituted the true

points of the plaintiff’s claim, or of the defen

dant's defence. Hence, in every system de

signed for the administration of public justice,

there will he found to have been some regular

modes prescribed for the ordinary cases put in

litigation; and from time to time, as new cases

have arisen of an unusual and extraordinary

character, the old forms have been modified,

or new forms have been introduced. Since

there must be some rules, the choice is often a

mere measuring cast between one regulatiºn

and another; and yet that choice must be

made ; and, when made, the regulation must

be uniformly acted on. The surprise, there

fore, is not, that we should sometimes be unable

to assign a satisfactory reason for one parti

cular regulation, in preference to another;

but it rather is, that so many regulations can

be expounded upon grounds of general cºnve

nience, and vindicated, as reasonable and just

in themselves.”

There is one prominent defect (he adds)

in all the treatises on this subject; namely,

the want of a comprehensive and accurate

view of the principles which govern that

most intricate and important branch of

Equity Pleadings—the subject of the proper

and necessary parties to bills. The author's

aim has been to supply this defect.

Of the execution of the work the learned

writer says:

“I am aware, that in a treatise so purely

technical, there is little room for anything

more than dry details, and clear and accurate

statements. The subject forbids ornament;

and it must be discussed with a close and

almost servile obedience to authority. When,

however, a doctrine seemed to me to require

some qualification, or to admit of a fuller ex

position, which might be usefully brought be

fore the attentive reader, I have endeavoured

to make the notes the vehicle, either of criticism

or of information. I have quoted passages

from leading authorities on particular points,

with a view to convey to the student some views,

which a brief text would scarcely suggest to

his thoughts. They will be found, as I trust,

useful in explaining difficulties, and in promo

ting accurate inquiries, and in furnishing hints

for future practice. This has not been the

least laborious part of the work.”

From the introductory chapter we extract

the following, as shewing very compre

hensively, but concisely, the scope of the

work: -

“It is obvious, that in every system of juris

prudence, professing to provide for the due

administration of public justice, there must be

some forms of proceeding adopted to bring

the matters in controversy between the parties
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who are interested therein, before the tribunal

by which they are to be adjudicated. And, for

the sake of the dispatch of business, as well as

for its due arrangement with reference to the

rights and convenience of all the suitors, many

regulations must be adopted to induce certainty,

order, accuracy and uniformity in these pro

ceedings. Hence it will be found, that the

jurisprudence ofº civilized country, an

cient and modern, has established certain

modes, in which the complaints and defences

of parties are to brought before the public tri

bunals; and has authorized the latter, by rules

and orders, to prescribe the time, the manner,

and the circumstances in which every suit is to

proceed, from its first institution to its final

determination.

This is emphatically true in the jurispru

dence of England and America; and is not

only exemplified in the proceedings in suits at

Common Law, but in those also which are

governed by the larger and more liberal doc

trines of Equity. Indeed, in the latter, as well

as in the former, there are many rules altoge

ther founded in artificial reasoning, but which,

nevertheless, may be affirmed, with few excep

tions, to be greatly promotive of public jus

tice, and subservient to private convenience.

If, here and there, any of them work an ap

parent hardship or mischief; it will, on close

examination, be found, that they also accom

plish much general and permanent good; and

in this respect they partake only of the infir

mity of all general rules, which must in parti

cular cases, give rise to some inequalities, and

shut out some individual equities and rights.

The design of the present Commentaries is

to present a general, but at the same time an

accurate outline of the proceedings in Courts

of Equity, from the original institution of a

suit, to its close, and to accompany the same

with such explanations and illustrations, as may

serve to develope the principles on which they

are founded, and the reasons by which they

are sustained. It will not, indeed, be possible,

in all cases, to ascertain these principles and

reasons ; for they are sometimes lost in remote

antiquity, and sometimes they depend upon

rules of such a purely artificial character,

though arising from the exercise of a sound

discretion, as to be incapable of any very satis

factory exposition.

The subject naturally divides itself in two

great heads, the pleadings in framing a suit in

equity, and the practice in conducting a suit in

equity. By the pleadings we are to understand

the written allegations of the respective parties

in the suit, that is to say, the written statement

of the plaintiff, containing, in a due legal form,

the facts of the case, on which he grounds his

title to relief, or to some equitable interposition

or aid from the Court; and the written an

swer or defence of the defendant to the charges

of the plaintiff, either denying them altogether,

or admitting them, and relying on some other

matters, as a bar to the suit, or admitting them

and insisting upon the want of title in the

plaintiff to the relief sought, or to the inter

position or aid of the Court; and the written
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reply thereto by the plaintiff. By the practice

in a suit in Equity we are to understand all the

various proceedings in the suit, whether by the

positive rules or usage of the Court, and whe

ther interlocutory or otherwise, which may

become necessary or proper for the due con

duct thereof from the beginning to the final
determination thereof.”

The book is divided into the following

chapters: 1. Introductory. 2. The general

nature and form of Bills in Equity. 3. The

Parties who have capacity to sue and to be

sued. 4. The proper Parties to Bills. 5.

The general Frame of Bills. 6. Bills of

Interpleader and Certiorari. 7. Bills to per

petuate Testimony, to take Testimony de

Bene Esse, and for Discovery. 8. Bills not

Original. 9. Modes of Defence. 10. De

murrers to relief. 1 1. Demurrers to Dis

covery. 12. Demurrers to Bills not Original.

13. Pleas. 14. Pleas to Relief. 15. Pleas

to Bills of Discovery. 16. Pleas to Bills

not Originnl. 17. Of Disclaimers. 18.

Answers 19. Replications and their con

sequences. 20. Amendments and other

incidents to Pleadings.

We have thus presented to our readers

an analysis of this important work. It will

not become us, nor are we disposed to enter

upon a minute examination of the compara

tive worth of the British and American

Treatises on this difficult subject. Each

has its merits. The learned practitioner

and the diligent student will do well, if they

can spare time, to peruse the works thus

laid before them on both sides of the

Atlantic. We may aptly close with the

admonition which ends the volume.

“Upon a careful review of the whole sub

ject, the attentive reader will perceive, that

the task of mastering so complicated a science

will require from him the employment of many

hours of deep study, of laborious research,

and of undivided diligence. He must give his

days and his nights to it with an earnest and

unflinching devotion. But the rewards will

amply repay him for all his toils. He, who

has attained a thorough knowledge of equity

pleadings, cannot fail to have become a great

equity Lawyer. He need not shrink from the

most difficult and complicated engagements of

his profession. Nay, he will find, that while

many others are willing to rely on their own

genius, with a rash and delusive self-compla

cency, to carry them through the intricacies of

a controverted suit, he may far more justly and

safely repose on a solidºf which will

secure respect, and a trained and varied disci

pline, which will command confidence. To

no human science better, than to the law, can

be applied the precepts of sacred wisdom, in

regard to zeal and constancy in the search for

truth. Here, the race may not be to the swift;

but assuredly the battle will be to the strong.”
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THE LAW OF ATTORNEYS.

-

COSTS IN BANKRUPTCY.

THE following case is worth attention :-

By an order made by the Court of Re

view, dated the 23d of May, 1833, it was

ordered, that the costs of all parties of the

petition therein referred to, should be paid

out of the estate. The solicitor to one of

the parties had not taken in his bill of costs.

A sum was now ready to be divided, but

the official assignee declined to make a di

vidend, on the ground that such costs were

unpaid, and the commissioner refused to

order a dividend for the same reason. This

was a petition by the creditors' assignee,

praying that the solicitor might be ordered

to take in his bill for taxation, or in default

thereof, that a dividend might be declared.

Per Curiam.—If the solicitor does not

think fit to take in his bill of costs within a

reasonable time, the dividend is not on that

account to be delayed. The solicitor is

improperly made a party to this petition.’

Petition dismissed as against the solicitor,

with costs. The official assignee to concur

with the petitioner in applying to the com

missioner to have a dividend declared. The

petitioner's costs out of the estate. Er

parte Monk in re Burford, 3 Mont. & A.

626.

PRACTICAL POINTS OF GENERAL

INTEREST.

THE LAW OF REWARDS.

IN the case of Fallick v. Barber, 1 Mau. &

Sel. 108, in which a reward was offered to any

person who would give information where a

stolen child was, Bayley, J., said, that the party

promising to pay the reward, which consisted

of one entire sum, could only be liable to one

action at the suit of the person who gave the

information whereby the child was restored

to its parents. In a very recent case, a hand

bill, after stating that two bank of England

notes, and other monies, were stolen from R.

W. on his way home, stated, “that whoever

would give information by which the same

may be traced, shall on conviction of the

parties, receive the above reward (201), On

application to the said R. W.” July, 1833.

On the 1st of Aug., one Brigg, a constable,

wrote to Brierly, another constable, “I have

heard, this morning, who the party was that

not the robbers.
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robbed Mr. W., and if he can prove the num

ber of the notes, 1 think it possible to make it

out.” On this letter being offered in evi

dence for the defendant, the plaintiff’s counsel

objected that it was inadmissible, as being

no part of the res gesta; Putteson J., how

ever, admitted it. . It further appeared that

Brigg had received the information to which

his letter referred, from one Clark, to whom

Benjamin Dyson had confessed that he was a

party to the robbery. Clark was called for the

defendant (Brigg being prevented from being

a witness by an accident), and proved the con

fession to him by Dyson, and his communica

tion of it to Brigg. Before that communica

tion, Illingworth, another constable, had dis

covered that the notes had been cashed at a

bank, and had taken into custody the persons

who had presented them, who, however, were

On the 4th of August the

laintiff gave the defendant information of

son being a party to the robbery. On the

§. Brigg virtually communicated to Illing

worth the information he had received; and

on the 14th, Dyson, who had absconded, was

apprehended by Brigg, and at the next assizes

was arraigned for, and pleaded guilty to the

robbery. "On this evidence, Patteson, J., left

it to the jury to say whether any information

had been given previously to that given by the

plaintiff, which could lead to the tracing of the

notes to the party who stole them, expressing

his opinion that the person entitled to the re

ward was he who gave information whereby

the property was traced to the offenders; not

he who merely traced where it was. The jury

found a general verdict for the defendant; and

the learned judge gave the plaintiff leave to

move to enter a verdict for him on the first and

third issues. A rule nisi having been obtained

but which was discharged by the full Court,

Lord Abinger, C. B., said, “I am of opinion

that the information by which the same may

be traced, in this advertisement, means the

first information that is sufficient for that pur

pose. After such had been given, it cannot

be said that the party is informed by another

telling him the same thing. It means, there

fore, the first information whereby the robbery

is detected, and the offender punished. And

it seems to me that such was the information

iven byClark to Brigg, and by him to Brierly.”

he other Judges were of the same opinion.

Parke, B., said, “In the first place it is clear

that the defendant intended to offer only one

reward, to be paid on conviction of the of.

fenders. And it seems to me to be equally

clear that it is to be given for such information

as shall trace the notes to the offenders, and

procure their conviction. The plaintiff, there

fore, who has to make out his own case, must

shew that the information which he gave was

that which traced the notes to Dyson, and

procured his conviction; and if there is to be

but one reward only, the party first giving that

information, and he alone, is to have the be

nefit.” Lancaster v. Walsh, 4 Mee. & Wels.

l6.
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CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXI.

Hackney AND stage cARRIAges, &c.

1 & 2 Vict. c. 79.

Ocn professional readers are not only the ad

visers of those who ride in the public vehicles,

but occasionally find them convenient in tra

versing the metropolis and its environs. We

therefore give the substance of the following

“Act for the better Regulation of Hackney

Carriages, and of Metropolitan Stage Car

riages, and of Waggons, Carts, and Drays,

used in and near the Metropolis, and of the

Drivers and Attendants thereof,” which passed

on the 10th August, 1838.

It recites that it is expedient that the drivers

of hackney carriages and the drivers and con

ductors of metropolitan stage carriages in and

near the metropolis, and the watermen at

standings for hackney carriages, should be li

censed, and that further provisions should be

made for the regulation of such hackney car

riages and metropolitan stage carriages, and

the drivers, conductors, watermen, and atten

dants thereof. -

1. The meaning of certain words used in

this act are defined, and certain provisions of

1 & 2 W. 4, c. 22, extended to this act.

2. A stamp duty of 5s. cn every licence gran

ted under this act. Commissioners of stamps

and taxes to issue stamped paper for licences

upon payment of the duties, or upon security

lWen.

sy The words “Metropolitan Stage Carriage”

to be inscribed on every carriage; and the num

ber of the stamp office plate, and the number

of passengers to be carried, painted or affixed

thereon. -

4. The secretary for the home department

to appoint a registrar and clerks. The Treasury

to fix salaries of registrar and clerks, to be

paid by the commissioners of stamps and

taxes. -

5. Drivers, conductors, and watermen to

have licences and tickets. Not to transfer or

lend licence or ticket. Proprietors not to al

low unlicensed persons to act as drivers or as

conductors. Proviso in case of illness, &c.

6. Registrar to grant licence to act as a dri

ver, &c. on payment of 5s., and production of

such a certificate of his ability to drive and of

his good character as shall be satisfactory to

the said registrar. What shall be specified in

the licences. Particulars of licences to be en

tered in book at the registrar's office.

7. Persons applying for licences to sign a

requisition for the same. Persons making

Changes in the Law.

false presentations to forfeit five pounds, and

the licence may be revoked.

8. Notice to be given by drivers, conductors,

and watermen, of any change of abode. If

notice not given, to forfeit 20s.

9. An abstract of the laws, with a metal tic

ket, to be delivered with licences. Tickets to

be carried conspicuously by drivers, &c. Pe

nalty for neglect, or refusing to permit any per

son to inspect such ticket, 40s.

10. Licences and tickets to be delivered up

on discontinuance of licences: Penalty for

wearing a ticket without having a licence, or

wearing a fictitious ticket.

ll. New tickets to be delivered in lieu of de

faced or lost ticket. Penalty for not deliver

ing up lost ticket, when found, or for wearing

a ticket after it has been defaced, 40s.

12. Forgery of licence or ticket, or knowing

ly uttering a forged licence or ticket, a mis

end eanor.

13. Proprietor to retain the licence of dri

vers or conductors when in his employ ; and to

produce the same when summoned. Justices

may endorse convictions for offences upon li

cences. Penalty on proprietor for neglect, not

exceeding 3/.

14. Proprietors to return licence to drivers

or conductors when quitting his service, if they

have behaved well; if they have misconducted

themselves, proprietor to summon them.

Compensation if licence improperly withheld.

15. Licences may be suspended, and for

certain offences, revoked by justices. Justices

empowered to require licences or tickets to be

delivered up to them. Penalty 5l.

16. No person to act as driver of any car

riage without the consent of the proprietor.

17. Punishment for wanton or furious driv

ing or negligence, or wilful misbehaviour of

drivers of carriages. Compensation for hurt

or damage, not exceeding 5l., to be paid by

the proprietor, who shall recover of the driver.

The following, as an important section on the

subject of obstructions in the streets, in given

fully.

18. If the driver of any hackney carriage

shall ply for hire elsewhere than from some

standing or place appointed for that purpose,

or shall by loitering or by any wilful misbeha

viour cause any obstruction in or upon any

public street or road; or if the driver or the

conductor of any metropolian stage carriage

shall by loitering or by any wilful misbehaviour

cause any obstruction in or upon any pub

lic street or road; or shall improperly delay

such carriage on any journey, or wilfully de

ceive any person in respect to the rout or des

tination thereof; or shall for the purpose of

taking up or setting down a passenger, or ex

cept in case of accident or other unavoidable

necessity, stop such carriage opposite to the

end of any street, or upon any place where

foot passengers ussually cross the carriageway,

or shall ply for hire or passengers by blowing

a horn; he shall for every such offence forfeit

any sum not exceeding twenty shillings.
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19. Any justice may inquire into disputes

between proprietors and drivers of carriages,

and settle the same.

20. Title and place of abode of a peer of the

realm painted on any carriage, &c. to be deem

ed a compliance with the provisions of the re

cited act.

21. Proprietors may be summoned to.

before any justice of the peace, or to produce

the driver or conductor. Penalty for neglect

of summons 40s. Proprietor to givenotice to

driver or conductor. Penalty on driver or

conductor for not appearing, 40s. On neglect

of summons justice may proceed.

22. If driver or conductor does not appear,

the proprietor to pay the penalty, and be en

titled to recover from the driver or conductor.

23. Any justice of the peace empowered to

hear and determine complaints.

24. Mode of proceeding for penalties or

compensation before a justice of the peace.

25. In what manner goods distrained under

this act shall be sold.

26. Peace officers and informers not dis

qualified from being witnesses. Proviso.

27. Application of penalties. -

28. Any justice may award costs to defen

dant, where complaint is withdrawn or dismis

sed.

29. Service of the justice's summons and

other notices. Penalty on constables refusing

to serve a summons, &c.

30. Proceedings to be drawn up according

to the forms in the schedule.

31. Limitation of actions. Wenue. Notice

of action. General issue. Tender of amends.

32. Commencement of act : 7 Oct. 1838.

Licences and tickets may be issued within one

imonth before the commencement of the act.

33. Hackney carriages not to stand oppo

site to General Post Office.

ATTORNEYS TO BE ADMITTED.

We did not deem it expedient in our last

number to postpone important matter in order

to give insertion to the List of Attorneys to be

admitted so far hence as Hilary Term next.

We were then in possession of the list, but

consider it will be time enough to give it in

our Monthly Record.

We last week inserted the list of Applica

tions for Re-Admission on the last day of this

term (see p. 16, ante,) because it is important

that any objections to those persons should be

sent without delay to the Incorporated Law

Society.

We also now subjoin the name of a person

who has been allowed by the Court to file his

affidavit of re-admission nunc pro tune; namely,

Francis Wilson, of Binbrook, in the County of

Lincoln.

The following are the names of persons who

have given notice of examination for this term,

without having given notice of admission; and

though there is, we believe, no reason to doubt

the respectability of any of these persons, it is

material to publish their names: otherwise

persons who anticipate objections to be made

regarding their due service, may designedly

defer giving notice of admission until after

their examination has taken place.
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MARRIED WOMAN.-SEPARATE ESTATE.

Held, that a bequest to an unmarried woman,

for her separate use, free from the control

and from the debts ºf any husband whom

she might marry, and so that she might not

anticipate the same, is effectual against any

disposition by her and her after-taken hus

band, although there was no gift over or an

attempt at alienation.

The case was argued some moths back, and it

stood over with other cases of the same kind,

to give the parties an opportunity of having

further arguments before the Lord Chancellor

and Vice Chancellor. The plaintiff by his bill

claimed to be declared entitled to two annuities

granted to him by the defendants, William

Armstrong and his wife; and the bill prayed

that an account might be taken of the arrears

of such annuities, and the amount thereof be

paid out of certain estates devised to Mrs.

Armstrong before her marriage. The terms of

the devise, and the other facts of the case, are

stated in the following judgment:

Lord Langdale, M. R., after stating the

nature of the case, proceeded to state the

devise. Nathaniel Bradford, by his will, dated

the 27th of March 1820, gave to his daughter,

Anh Bradford, and to William Gates, and their

respective heirs, all his freehold, copyhold, and

leasehold estates, and the residue of his personal

estate, upon trust for his wife, Ann Bradford

for her life, and after her decease, he devised

part of the said property to his daughter, Ann

Bradford, and her heirs, and other part thereof

upon trust equally between his said daughter

Ann, and his grand-daughters Georgiana Pier

point and Mary Augusta Tilt, during their

joint and several lives, as tenants in common,

so and in such manner that neither of his said

daughter or grand-daughters might anticipate,

charge, sell, or dispose of their life estates;

and that no husband any of them might marry,

might have any control over the same, nor

should they be liable to their husbands’ debts;

and the receipts of his daughter and grand

daughters were to be good discharges for the

payments of them; and after the decease of

the survivor, he gave the property over to

Henry Tilt, in fee; but if he died in their life

time without issue, then between them the said

Ann Bradford, Georgiana Pierpoint, and Mary

Tilt in fee, as tenants in common, in all respects

similar to the aforesaid devise made to them

for life, to be free from the control of any hus

band, to have no power of anticipation, and

their receipts to be good discharges; and he

appointed his daughter, Ann Bradford, and

William Gates executors. The testator died

in October, 1820; Mary Augusta Tilt, the

grand-daughter, now Mrs. Armstrong, was

then unmarried, and it was argued for the

plaintiff that the limitation to her separate use

was on that account not effectual, and that

the restraint against the anticipation of her

Superior Courts : Rolls.

life interest was void, because the devise was

not accompanied with a gift over on an attempt

to alienate. On the 25th of August, 1826,

Ann Bradford, the daughter, made her will,

and devised to trustees, subject to the life

estate of her mother, upon trust to receive the

rents and pay them unto her niece, Mary

Augusta Tilt, for her life, so as she should not

sell or dispose of her life interest, or raise

money thereon by mortgage or otherwise, and

so as the rents should not be subject to, but be

exclusive of the control or interference of any

husband she might marry, nor be liable to his

debts, and her niece's receipt only was to be a

good discharge for the rents, and after her

decease she gave the premises to her niece's

children. On the 23d of April, 1827, Mary

Augusta Tilt married the defendant William.

Armstrong, and two days afterwards Ann

Bradford, the daughter, made a codicil to her

will, and died in the October following. In

January, 1830, Mrs. Ann Bradford, the wife

of the testator, died, and then the, bequest to

the grand-daughters took effect in possession.

In 1832 an annuity of 311. 17s. was, in con

sideration of 300l., granted to the plaintiff by the

defendant Wm. Armstrong and his wife, and

deeds were executed to secure payment thereof

upon the property bequested in the two wills to

Mary Augusta Tilt or Armstrong, and pay

ments were regularly made up to January,

1834. In January 1835, Mr. Armstrong took

the benefit of the Insolvent Debtors’ Act, and

the bill was filled. These were the facts of the

case. In this Court a married woman had for

more than a century past been considered cap

able of possessing property for her own use,

independent of her husband, as a feme sole.

The property might be created by contract

before the marriage, or by gift from the hus

band or any stranger, and the Court would

treat the husband as a trustee for the wife.

This estate for separate use, sustained by

Courts of Equity, had its peculiar existence,

being in contravention of the legal rights of

the husband, and as a protection against his

marital influence. As this separate estate

derived its origin from Courts of Equity, those

Courts had the power of modifying it, so as to

secure the property to the wife, in conformity

to the intention of the donor. From the time

of Lord Thurlow's opinion on Miss Watson's

settlement, now fifty years ago,” it had been

usual to introduce into wills clauses, giving to

women property to their separate use, without

power of alienation or anticipation, and such

clauses had been repeatedly approved of and

carried into effect in these courts. Lord Eldon

said, in Jackson v. Hobhouse,b that it was too

late to contend against the validity of a clause

of anticipation. His Lordship then cited the

cases of Jones v. Salter,c Woodmeston v. Wal

her, d and Brown v. Pocock,e and he was of

a See Pybus v. Smith, 3 Bro. C. C. ; and

Parkes v. White, l l Ves. 221.

b 2 Merivale, 188, (b).

c 2 Russ. & Myl. 208, (d).

d Id. 197, (c). e Id. 210,
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opinion, notwithstanding those cases, that d

woman was not at liberty to defeat the in

tention of the testator, by any act of her own,

whilst single. It had been argued, that if pro.

perty given for the separate use of an un

married woman, without power of anticipation,

came to her whilst she was a feme sole, she

possessed an absolute control over that, pro

perty, and, upon her marriage, it would west

in her husband; but it appeared to his Lord

ship, that this Court had not considered that a

woman, by the fact of marriage, subjected an

estate given to her for her seperate use, to the

marital rights of her husband. . He could not

agree to the proposition, that where a gift was

limited to a woman for her separate use, that

that limitation would become nugatory if she

chanced to be single at the time when the gift

vested in her. He had found himself embar

rassed from the conflicting opinions, and had

wished to have had this case re-argued before

the Lord Chancellor and the Vice Chancellor,

but, as that course had not been adopted, he

was bound to state his opinion ; still, he was

desirous that the case should be brought under

the consideration of a higher tribunal. It ap

peared to him, that property given to a woman

for her separate use, without power of antici

pation, might, under the authority of the Court,

be enjoyed by her as her separate estate during

coverture, and that in respect of such estate,

she might be considered as a ſeme sole. The

words, “independent of her husband,” meant

that the Court would not permit the marital

power of the husband to be used in contra

vention of the donor's intention. He was of

opinion that, as to the estates given by the

testator Nathaniel Bradford to Mrs. Arm

strong, for her separate use, without power of

alienation, the plaintiff had acquired no right

over them, in virtue of the security executed

to him by Mr. and Mrs. Armstrong ; but as to

the other estates, he thought the plaintiff was

entitled to the relief prayed for. His Lord

ship added, that he really hoped the case would

be further investigated.

Tullett v. Armstrong, Sittings at the Rolls,

after Trinity Term ; and at Westminster, in

Michaelmas Term, 1838.

See cases and observations on this subject,

7 L. O. 113; 8 L. O. 107; 9 L. O. 203—228;

10 L. O. 112; and 450, &c.

Queen’s 33curb.

[Before the Four Judges.]

RE-ExAMINATION.—TERM’s NOTICE.

h'here a gentleman has given in one term

notice of his intention to apply to be ad

mitted an attorney, and has been eramined,

and his admission postponed, he cannot again

be ea'amined without giving a fresh notice

as in the first instance.

Mr. Kelly, applied on behalf of a gentleman

whose name he did not mention, for an order

to the gentlemen composing the Court of Ex
J
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aminers, to examine the applicant as to his fit

ness to be admitted an attorney, without re

quiring him to give a fresh notice. He founded

his application on affidavits which stated that

applicant had given the proper notice for ad

mission in last Trinity Term. He then under

went an examination, but failed to procure his

admission; the Court of Examiners thinking

his knowledge defective. There was now no

doubt of his being able successfully to undergo

the examination; and the question was, whe

ther, under the terms of the rule 6 W. 4, sec. 4,

he was to be compelled to give another terms'

notice, as in the first instance. The Court of

Examiners was willing to proceed with the ap

plicant's examination, but desired the opinion

of this Court on the construction of the rule.

Lord Denman, C. J.—We think that there

must be a fresh notice, in the same way as if

nothing had already taken place.

Per Cur.—Application refused.

B*rºle Law Earaminers, M. T. 1838.-Q.

* - LIBE L.

hºhere an alleged libel consists partly of

direct statements of fact, and partly of ev

pressions which, though put in the form of

inferences of reasoning, impute motives

and imply facts, such eayressions ought to

be justified in pleading and by evidence,

like direct statements of fact, and förm

matters which may fairly be left o the

consideration of the jury.

This was an action for a libel published in

the Times newspaper. At the trial of the cause

before Lord Denman, C. J., at the sittings

after the last term, at Guildhall, it appeared

that the defendant had published in the Times,

a paragraph which was originally printed in

the Berwick Warder, and which commented

on the petition against the return of the then

sitting members for Berwick-upon-Tweed.

Mr. Hodgson and Mr. Holmes.—The para

graph, which was headed “More Exposures,”

charged that the petition had been improperly

got up—that untrue statements had been made

—that the sureties to it were persons not con

nected with the borough—that their affidavits,

on being examined, were untrue—that they

were embarrassed in circumstances—that they

had been procured for the job, “no doubt for

a consideration:” and it asked why the plain

tiff thus put himself forward in the electionjob,

and then added, “that there can be but one

answer to these very natural and reasonable

queries—he is hired for the occasion.”

The defendant had pleaded a justification;

alleging that all the facts stated in the para

graph, such as the pecuniary embarrassments

of the plaintiff, &c. were true; but there was

nothing in the plea justifying the expression

just mentioned. Evidence was called to shew

that the circumstances of the plaintiff were

embarrassed,—that he was a resident in Lon

don, and had no local connection with Ber

wick-upon-Tweed, as stated in the paragraph;
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and the defendant's case went to the jury on

this evidence.

Lord Denmun, in summing up the case, left

it to the jury to say whether “they thought

it had been proved that the plaintiff was not

a fit and proper person to become security on

this election petition,-that the statements

made were true, and the comments there

on well founded. If they did, the verdict

must be for the defendant. But though the

jury might think the plaintiff not a fit and

proper person to become a security, still, if

they believed that he did not hire himself to

swear to a falsehood, and that the comment

made on his conduct was not justified, they

must give him a verdict.” The jury returned

a verdict for the plaintiff, damages 100l.

The Attorney General now appeared to move

for a rule to shew cause why the verdict should

not be set aside, and a new trial granted, on

the ground that the jury had been misdirected.

The last words on which the opinion of the

jury was taken, were mere matters of com

ment; and a comment or inference could not be

left for the consideration of the jury, but must

be decided on by the Judge. Suppose the case

of a person who had published a statement

that another person had murdered his father,

and therefore deserved to be expelled from

society,+it was clear that this comment was

not a fit subject to be left to the decision of

the jury. If the fact of the murder was proved,

the propriety of the comment was proved

with it. The facts here stated on the justifica

tion were fully made out; and that being so,

the defendant was entitled to a verdict; for the

comment was only a fair and natural infe

rence from those facts. There was no occa

sion to justify that comment. The plaintiff

himself had treated the sentence now under

consideration as a mere inference of reasoning,

and had not put it forward in the pleadings as

a substantive allegation of fact. On the autho

rity of Clarke v. Taylor,” the justification was

complete. In that case it was decided that

where a libel is justified in part, the test to try

if the justification be complete, is to read the

part which is not justified by itself, without

reference to the other parts; and if it does not

clearly amount to a libel, the justification is

complete. Apply that doctrine here, and the

comment here, being a mere inference, cannot

be said to amount to a libel. Then again, that

case decided that if the part which is not justi

fied contains ambiguous statements, the Court

will not draw any libellous inference from

them, if the plaintiff has not done so in his de

claration. . In this case the plaintiff has treated

this comment as a mere inference, and has

not made it the subject of a substantive alle

gation. On both points, therefore, if the

authority of Clarke v. Taylor is not denied,

the justification in this case must be considered

as established, and the jury ought to have been
so directed.

Mr. Justice Patteson.—The case of Clarke

v. Taylor is the only thing which has raised the

* 2 Hodges, 65; 2 Bing. N. C. 654.

: Queen's Bench.

least doubt in my mind; but on referring to

that case, it does not appear to me to be in

* for the purpose for which it is now cited.

n that case a libel was published concerning

the plaintiff; and then there was a plea of jus

tification, excluding, however, from it, some

words in the concluding part of the libel.

There was no pretence of an attempt to

justify them. There Lord Chief Justice

Tindal said, “there can be no doubt that a

defendant may justify part only of a libel, con

taining several distinct charges. But if he

omits to justify a part which contains libellous

matter, he is liable in damages for that which

he has so omitted to justify. The plea in the

present instance does not affect to justify the

whole of the publication; and we have to see

whether the part omitted would, by itself, form

a substantive ground of an action for libel. I

cannot say that it is of that description.”

Now let us apply that test to the present case.

Let us suppose this plea to omit any justifica

tion of the comment, and to justify the facts

only; or let us suppose that there had been

nothing but the comment, could the plaintiff

have maintained an action upon it I do not

doubt that he could. Is it not a statement that

this person would not have become surety

unless he had been hired so to do? That would

be sufficient for him to maintain an action;

and it would be so on the test applied by the

Lord Chief Justice in his judgment. That

case, therefore, does not appear to me to

apply to the present case. I am far from

saying that where there are comments upon

certain facts, such comments are always to be

left to the jury under the question whether

they are fair or not. In illustration of his

argument, the Attorney General puts the case

of a man saying of another that the latter had

murdered his own father, and that he ought,

therefore, to be expelled from society. It

may not be necessary to put a question to the

jury on that sort of comment ; but wherever

the comment raises an imputation on a party

as to a motive which may or may not be justi

fied,—as, for instance, an inference from a fact,

which inference itself implies a fact.—such in

ference may be a distinct libel. It is so in the

present case. It is said that he must have

been hired,—a statement which may or may not

be fairly made. The question whether it was

so was, therefore, a material part of the issue.

If the defendant thought otherwise, and meant

to put himself in a situation to justify the libel,

he ought to have included this part of the libel

in his justification. Why did he not content

himself with pleading that the facts stated in

the paragraph were true? Whether such a plea

would be bad or good, I am not called on now

to say. I think the comment here libellous;

and if so, then the question whether it was

fair and was warranted by the facts, is one

which must of necessity be submitted to the

jury. The direction of my Lord was, there

fore, quite right; and the rule must be dis

charged.

Mr. Justice Williams.—Throughout the

argument it has been assumed that a comment
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cannot add to nor detract any thing from the

degree of the libellousness of a paragraph. It

seems to me that the question here is on the
conduct of the party in becoming a surety.

We will suppose that the statement here made

is ambiguous in its terms; the imputation is,

that he did what he did for a consideration,

and that he was paid for it. That statement

must have its effect in estimating the character

and quality of the transaction. It seems to me

that this imputation did require a justification,

and that ajustification being put on the face of

the record, and the question upon the libel

being before the ". it was impossible to

withhold from them the question whether that

was a fair interpretation or not. A discussion

has been raised here as to the manner of pro

ceeding in a court of justice. We all know that a

comment, without reference to its being true or

false, has been again and again held to vitiate

the privilege of reporting proceedings in a court

of justice. Then let us consider the illustration

put by the Attorney-general as to the case of a

man accused of murdering his father, he being

therefore declared to be unfit to live in society.

That is the case of a mere observation, on

which two men of sense could not possibly

differ. But that observation adds no fact to

those already stated; while here, as it seems to

me, some new fact is added by the comment :-

a fact which gives a marked character to the

rest of the transaction. A comment of such

a kind amounts to a substantive libellous alle

gation, and must be justified:

Mr. Justice Coleridge.—The only question

now is, whether this case was properly left to

the jury. The libel having stated a certain fact,

stated as a conclusion that the party must have

been hired to go before the examiner,-thereby

meaning that he had been hired, not in a fair

sense of the term, to do a lawful thing, but

hired to commit perjury. The Attorney Ge

neral says this was taken as a comment by the

plaintiff, who offered no issue on it in the

pleading; but that the Lord Chief Justice, in

summing up, improperly treated it as a sub

stantive allegation. Thus the question arises,

whether, in any case, a comment can be left

to the jury for their opinion. The Attorney

General says that it cannot. . If his position is

true, it will not matter whether the comment

is fair or not. Now it seems to me that that

is too strong a position to be asserted as law.

On the other hand, I do not say that all com

ments can be correctly left as matter for the

consideration of the jury. My brother Patte

son has taken the right distinction on this

point. There are some cases in which, if you

prove the fact, you prove the comment founded

upon it at once ; but here it is not strictly a

comment, but a comment in which a fact is

charged; and the comment, too, is almost the

only thing that is really a serious imputation

on the character of the plaintiff. This, there

fore, properly formed the subject of a question

to be left to the consideration of the jury; for

if this comment was fair and justifiable, then

there was no libel; if it was not, the jury did

right in finding a verdict against the defen.

dant. -
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Lord Denman, C. J.-I agree with the

opinions expressed by my learned brothers. It

has been truly said, that there are some com

ments which are justified when the facts on

which they are founded are justified; but when

it is contended, as it is here, that a man may

infer from what did take place some other

facts of a totally different nature, and may

state that inference of fact without being obliged

to offer proof in support of it, I dissent from

the doctrine. I think that, in this case, all

was justified up to this comment; but there the

justification totally failed.

Rule refused.—Cooper v. Lawson, M. T.

1838.-Q. B. F. J.

Queen's 38ruti) 33rartire Court.

DISTRINGAS.-CALLS.-NOTICE OF OBJECT OF

CALL.

In making an application for a writ of dis

tringas, it is necessary that the eaglanation

of the object of the calls should be stated at

the first of them, and it is not sufficient if

it is stated that the eaglanation was given
at the second call.

This was an application for a writ of distrin

gas. The affidavit supporting the application

stated, that the party endeavouring to effect

the service of the writ of summons had called

three times, the two latter pursuant to appoint

ment. The affidavit stated that the nature of the

calls was not stated at the first call, but at the

second ; and there were but three calls made.

Addison, in support of the application, con

tended that there was a sufficient compliance

with the spirit of the rule, according to the

facts as disclosed on the face of the affidavit

on which the motion was founded.

Littledale, J., was of opinion that the nature

of the application and call ought to have been

disclosed on the occasion of the first call.

Rule refused.—Edwards v. Burghart, M.T.

1838. Q. B. P. C.

SETTING ASIDE AWARD.—AFFIDAVIT.—

LACHES.

h'here an application is made and granted,

for setting aside an award, after the usual

time, an affidavit sworn after the time of

granting the rule for setting aside the

award cannot be used in support of the

application.

In this case an award had been made pre

vious to Trinity Terin, and an application to

set it aside was made on the last day of that

term, it having been impossible, under the spe

cial circumstances of the case, to come earlier

to the Court. The Court granted the rule, and

allowed it to be dated on the last day but one

of the term. After the term, it was discovered

that a copy of the award was not annexed to

the affidavits supporting the application, and

which were sworn before the last day but one
of the term.

Palmer now applied for leave to amend the

materials on which the rule nisi had been
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obtained, by adding an affidavit verifying a

copy of the award. The substance of the

award was set out in the affidavits already

filed. It was, indeed, doubtful whether such

an aſlidavit would be sufficient.

Littledale, J., would not allow the additional

affidavit proposed to be used, as it would, in

fact, be granting a rule on an affidavit not in

existence at the time of granting it. As to

the necessity of making such an affidavit, he

did not think it necessary, if the substance cf

the award was correctly set forth in the aliida

vits already filed.

Application refused.—Holloway v. Monk,

M. T. 1838. Q. B. P. C.

SHE RIFF.—AtTACHMENT.-ABOLITION OF

A RREST.

A sheriff may be uttached for nut bringing

in the body, notwithstanding 1 & 2 Pict.

c. 1 |0.

Dowling moved for an attachment against

the sheriff of Middlesex, for not bringing in

the body, pursuant to a Judge's order, which

had been made a rule of Court.

Littledale, J.-It seems to me, that now the

late bill for the abolition of imprisonment for

debt, has passed, it is very doubtful whether

the sheriff is now liable to such an attachment.

I think the more desirable course is, that you

should apply to the full Court, as I feel a doubt

whether the attachment ought to go.

Dowling suggested, that a rule nisi might

be granted, and then the matter might be

discussed in the full Court.

Littledale, J., refused to do this, as the usual

course was to grant such rules absolute in the

first instance.

Rule refused.

Several other applications of the same kind

were made by other gentlemen at the bar, and

with similar results.

h’ightman afterwards made a similar appli

cation in the full Court, when

Lord Denman, after consulting the other

Judges, granted the rule.

This decision being mentioned next day to

Littledule, J., his Lordship granted the rule

in those cases wherein he had felt and ex

pressed his doubts. -

Rule accordingly.—Reg. v. Sheriff of Mil.

dlesea, M. T. 1838. Q. B. P. C.

--

Contman #3Icag.

JUSTIFICATION OF BAIL. - AMENDMENT OF

AFFIDAV iT.

Jºhere in an affidavit of justification the bail

sucéar that they are not “buil for any per

son eacept the above-named defendant,”

instead of their alleging that they are not

bail./or any defendant, “earcept in this

action,” the Court will allow the affidavit

to be amended.

Hayward objected to the affidavit of jus

tification of the buil in this case. The depo

Superior Courts : Queen's Bench Practice : Common Pleas.

ments swore that they “were not bail for any

defendant, except the defendant De Burgh.”

It was submitted, that the form of the rule

should have been followed, and that it should

have been sworn that the deponents were not

bail for any defendant, “except in this action.”

The distinction between the two allegations

was great, for De Burgh might be defendant

in many actions, and the same bail might be

surety for him in them all.

Humphrey, in support of the bail, submitted

that this objection could not prevail. The

only question in reality was, as to the payment

of the costs of the opposition. The bail were

in Court, and the defect in the affidavit might

he remedied immediately, if necessary.

Tindal, C. J.-It is clearly a mistake, and a

slip, and a little time inust be allowed to amend

the affidavit. It is not a case for costs on

either side.

h'arren v. De Burgh, M. T. 1838. C. P.

SPECIAL BAILIFF.

It seems that merely warning a person for

the raecution of process, does not constitute

him a special bailiff.

R. P. Richards moved for a rule calling

upon the defendant in this action to shew

cause why the nonsuit entered should not be

set aside and a new trial had. The cause was

tried before Lord Abinger, C. B., at the last

assizes for the county of Gloucester, and it ap

peared that it was an action which had arisen

out of an ejectinent, and which had been

brought against the sheriff of Gloucester for

an escape. The defendant pleaded the gene

ral issue, and at the trial it was proved that a

person named Roberts, an attorney at Glou–

cester, had received a writ of execution in thc

action of ejectinent from the attorney in the

cause, and by his instructions it was delivered

to Price, an officer of the sheriff for execu

tion. The defendant in ejectment, having

been arrested, he subsequently escaped, and

on this the present action was commenced.

Ludlow, Serjeant, then submitted that, upon

facts proved, Roberts appeared to have named

and appointed Price as the officer who was to

execute the writ, and that he therefore could

not be deemed an officer of the sheriff, but

must be looked upon as the special bailiff of

the plaintiff, and Ford v. Leche, 6 Ad. & El.

699, was cited. On the authority of that case

the learned Chief Baron nonsuited the plain

tiff. It was now urged, however, that the

mere naming of Price as the officer to be em

ployed, did not make him the bailiff of the

plaintiff, Balson v. Meggatt, 4 D. P. C. 613,

note (a); and besides that, Roberts, the attor

ney, being entrusted only with a limited au

thority, and not being the attorney in the

cause, his act could not bind the plaintiff.

The Court granted a rule nisi. Doe v. Trye,
M. T. 1838. C. P. -
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REVERSAL OF OUTLAWRY.-WRIT OF CAPIAS

UTLAGATum AGal NST PEER.-TESTE or

writ.—DATE of RETURN.

The outlawry of a peer of the United King

dom is irregular, if the capias utlagatum

issues after the elevation of the peer to the

peerage.

Wightman moved for a rule to shew cause

why the capias utlagatum in this action should

not be set aside, and why the defendant should

not be at liberty to reverse the judgment of

outlawry against him, on payment of costs and

on entering a common appearance. It ap

peared that the action was commenced in the

year 1828, and proceedings to outlawry were

taken and completed in the month of July in

that year. Nothing more was done, however,

until the month of April, 1838, on the 2nd of

which month a special capias utlagatum was

issued ogainst the defendant, directed to the

Sheriff of Middlesex for execution, and which

was made returnable on the 25th of the same

month. No proceedings, however, were taken

upon it, and subsequently it was re-sealed,

and the date of its return altered to the

2nd of November; but it still bore teste on

the 2nd , of April, and on this an inquisi

tion had been held. It was further sworn that

the father of the defendant died on or about

the 31st December 1835, leaving him his heir at

law, and that the defendant thereupon became

Earl of Egmont and Baron Perceval, a Peer of

the United Kingdom, and that he had taken

his seat in the House of Peers. The ground,

therefore, upon which this application was

made, was that the defendant having become a

Peer before the issuing of the capias utlagatum,

that writ would not lie against him, because a

Peer could not be taken in execution. There

was no decision upon the precise point, but

arguing from inference and analogy, there ap

peared to be little doubt upon the subject. In

Briscoe v. The Earl of Egremont, 3 M. & Sel.

.88; Fortnam v. Lord Rokely, 4 Taun. 668;

Coates v. Lord Hawarden, 7 B. & C. 388;

Digby v. The Earl of Stirling, 8 Bing. Rep.

55, were all decisions which had reference to the

case; and Trinder v. Shirley, Doug. 45, was

also in point. There was, besides, a second

objection as to the form of the writ, grounded

upon the interval between the date of its teste

and the period of its return, and on this point,

Durden v. Hammond, l B. & C. lll, ...}}.

sons v. Lloyd, 2 W. Bl. 845, were authorities.
The Court granted a rule nisi.-Crofts v.

The Earl of Egmont, M. T. 1838. C. P.

ON THE

EXAMINATION OF ATTORNEYS.

We observe by the reports in the daily journals

that an application was made to the Court of

Queen’s Bench to permit one of the candi

dates to be examined this Term who had not

been successful last term, and to dispense

with the usual term's notice. In support of
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the application, it appears to have been stated

by counsel that the candidate had failed be.

cause he could not answer “some question on

a point of Equity practice.” We venture to

say that this statement cannot be correct.

Whether a rejection would take place if the

candidate did not or could not answer any

question either on the principles of Equity or

the practice of the Court, may be probable;

but that he was rejected for ignorance upon

some one point of practice is very unlikely.

On what precise grounds any individual is

refused his certificate cannot, we presume, be

known with any certainty “out of Court.”

The only decision of the board is that “the

answers are not satisfactory, and the certificate

therefore cannot be granted.”

It seems that notwithstanding the statement

of this apparently hard case, the Court refused

to dispense with the full term’s notice; and

we are glad to see the authority of the Exami

ners and the regularity of their proceedings

thus supported, even where they appeared to

have acted with great strictness. We do not

believe, however, that they have ever exercised

their functions with severity. It may happen

that a candidate of considerable ability in

many respects may fail to pass, either from

haste or too much confidence.

It is manifest that the Examiners must have

a sufficient number of answers before them,

either entirely or partially correct, to justify

their certifying to the Judges that the person

is fit to be admitted on the roll. They have

clearly a right to expect that the applicant

should give the best answers in his power to

the questions propounded. We understand

that many of the candidates are ambitious of

shewing the readiness with which they can

acquit themselves, and the ease with which

they can accomplish a task in two hours,

which occupies others twice or thrice that

time. Now we beg to recommend those who

mean to attend on the 19th instant, seriously

to consider every question put before them,

and to deliberate patiently on the answers they

intend to give, and to state them concisely.

We believe that in some instances those who

have failed would have suceeeded by allowing

more time and bestowing more care and atten

tion.
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We hear that a misapprehension, which is

likely to occasion some inconvenience, has

occurred, as to leaving at the Law Society the

articles of clerkship and testimonials of ser

vice. The regulations made by the Judges in

Easter Term 1836,a direct that the documents

should be left with the Secretary of the Incor

porated Law Society within the first seven days

of term, and the same regulations prescribe

the questions to be answered by the attorney

and the clerk.

After the lapse of two years and a half, it is

singular that these regulations should not be

understood; but so it is, for in many instances

it is supposed that the Examiners may send

any questions they please, (notwithstanding

the rule of Court,) and therefore, no answers

are sent in till after the issuing of the notice

at the commencement of each term, appointing

the day of examination, which must be within

the last ten days of term. This is all that can

be required of the Examiners to notify; the

questions regarding due service, and the time

of leaving the testimonials, are directed by the

rule of Court, and can only be altered by the

Court. By way of precaution, the notice

given by the Secretary of the Examiners com

prises the questions, and reminds the party of

the last day for leaving the papers. Where

the candidates live at a distance, or are absent

from home, and have made no preparation to

comply with the rule of Court, they have

scarcely time, after receiving the notice, to pro

cure the testimonials; and thus it happens that

what might have been necessary or reasonable

during the first few terms after the rules

issued, is still expected to be continued. We

question whether the Court will relieve persons

who do not make themselves acquainted with

the rules and regulations, which have been

published in almost every book of practice

within the last two years.

SITTINGS OF THE COURTS.

(Ertl)cquer af 39|cag.

The special paper will be taken on Nov.

7th, 12th, 14th, 19th, and 21st. .

Crown cases, Nov. 10th ; errors, 9th and

13th ; sheriff’s chosen, 12th ; Lord Mayor

sworn, 9th. - -

f

a see 12 L. o. p. 51, May 21st 1836. For

the Examination Rules, see l l L. O. p. 255,

Feb. 6th, 1836.

Eramination of Attorneys.-Sittings.-The Editor's Letter Bor.

Court of Łtchtch).

Sittings in Michaelmas Term, 1838

Saturday November 3

Saturday -> 10

Thursday 22 15

Friday . 32 16

Friday . - >> 23

Saturday . , 24

Central Criminal Court, 1838–9.

Old Bailey.

1838.-Monday.......... ......November 26

December 17

December 31

1839.-Monday..... ...........February 4

- March 4

- April 8

- May 13

- June 17

- July 8

- August 12

- September 16

- October 21

THE EDITOR'S LETTER BOX.

Neither the Proprietors nor Editor of this

work have made any statement regarding the

rumoured discontinuance of a contemporary,

nor have they authorized any one to circulate

the reports alluded to. We have quietly seen

many rivals expire in the course of eight years,

and shall scarcely now resort to the “unfair

conduct” erroneously imputed to this work,

which has been so long supported by the

Profession. -

Our readers may rely on the care with which

we shall continue to communicate such infor

maton as we are able to collect eaclusively;

and those who avail themselves of our intel

ligence should at least acknowledge from

whence they derive it.

We are obliged to T.T.T. for his report of

the case respecting Lodgers.

A. C. will learn in due time that there are

more reasons than he supposes for not pro

ceeding in debt in certain cases.

Our worthy but recent correspondent D.

need not exert his energies in curtailing the

emoluments of the practitioner:—there are

others, both in and out of parliament, suffi

ently engaged on that work. He may be right

enough on the point in question, abstractedly

considered ; but we must look at the whole

subject. -

The Legal Almanac, Remembrancer, and

Diary, is now published, and may be had at

our office, 67, Chancery Lane, or (by order) of

all booksellers in town and country, price 4s.

The Fourth Part of the Analytical Digest of

all reported Cases for 1838, with Index, Tables,

Contents, Titles, &c. completing the Digest

for the present year, will be published on

Saturday next, price 2s. 6d.

The pressure of important matter compels

us to defer several valuable contributions,

which will shortly appear.
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Pertinet, et nescire malum est, agitamus.

LETTERS

TO THE LORD CHANCELLOR.

No. I.

ON THE ARREAR OF BUSINESS IN EQUITY.

My Lord,

I AM induced, through the medium of this

work, to call your attention to the arrear

of business at present existing in the Courts

of Equity. In your Lordship's Court this

is comparatively trifling; but in the Vice

Chancellor's Court there was, at the com

mencement of the present Term, an arrear

of 355 causes, and in the Master of the

Rolls' Court an arrear of 209 causes, be

sides much other business also standing

over.” There is no doubt that your Lord

ship will easily keep under the arrear in

your own Court, and you may even some

what reduce the Vice Chancellor's list.

Your judicial talents are too well-known to

the profession to permit any eulogy from me.

I am on every account disposed to give them

full credit; but we have now had nearly

three years trial of them as Lord Chancellor,

and it has been proved that your Lordship

is not more than mortal, and that the arrears

in Equity cannot be kept under by the pre

sent arrangement of the judicial power. We

have it, indeed, on very good authority—

that of the present Vice Chancellor"—that

if you had been an angel, and not a man, it

would have been of no avail.

* See the particulars of this, ante, p. 1S.

, Ep. L. O.

b The present Vice Chancellor, in his ex

amination before the Chancery Commissioners,

on being asked whether, in his opinion, three

Judges were sufficient to dispose of Equity

business, made the well-known reply,–“ No:

nor three angels!” Experience has but too

well confirmed the justice of this answer.

Vol. xvi.I.-No. 494.

HoRAT.

It becomes, therefore, necessary to in

quire whether we must sit quietly down

under this great and admitted grievance,

and at once conclude that it is without

remedy—that delay has been so long asso

ciated with our Courts of Equity that it

must necessarily be attached to them—that

a cause in these Courts, whatever it may be

about, should last five or six years, and that

it is inconsiderate to expect it to come to

an end sooner—that the principles of equity

improve by keeping – that a judgment,

like port wine, must gradually ripen to per

fection, and that to take it a day under six

years in bottle is extremely unscientific—

that a decree in equity is like a child en

ventre sa mere – that the Judge must not be

hurried into a miscarriage, and that unless

he goes his full time he will only produce

an abortion :- the only difference being that

a child is born in nine months, and that,

possibly, a decree may take as many years.

This may, indeed, be the best way of

treating this important subject, and some

of the reasoning I have heard on the subject

approaches very near to it; and as, at any

rate, it seems to be the practical conclusion

to which many have come, it may be well,

in the first place, to see who can object

to it.

The Judge surely cannot quarrel with it.

He would be most unreasonable if he did ;

it is a doctrine peculiarly invented for his

benefit. The Advocate; can he find fault

with it In a recent publication" we have

been told that in the time of Lord Eldon,

(when, it must be admitted, this doc

trine was most extensively acted on) bar

risters frequently had forty guineas for

merely asking when it would be convenient
•

c The Bench and the Bar.

D
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for his Lordship to give judgment in a par

ticular cause; and although this is absurd,

yet there may be so much truth in it, that

the popular advocate of the day, if he look

only to his own selfish interests, may not

care much when judgment is given. The

Solicitor; can he possibly differ from the

Bench and the Bar as to this great doc

trine P. We are afraid that he would disturb

the unanimity of the Court, if it were only

from one little circumstance; it is because

he is brought into personal communication

with another person concerned in the cause.

And who is he Who can be so unreason

able as to dispute maxims of equity, Sup

ported by such high authority ? I mention

this person with some shame and hesita

tion. I admit his opinion should perhaps

have but little weight, but still he has

some interest in the matter. I allude to

the suitor. He, I am sorry to find, does

not like the new doctrine at all. He

is so unreasonable as to declare that it is

monstrous: he says that he insists on a

speedy judgment; that his all is involved in

the cause; that until a decree is made, his

whole property is locked up from him;

that he is defrauded of his due ; that he

has a right to have his matter disposed of

one way or other; that in the mean time

starvation, beggary, and a prison stare him

in the face. This, my Lord, is what is said

by the suitor, his language is a little in

coherent, but I am sure that he is perfectly

sincere.

I remember that M. Achille Murat is so

enamoured with the mode in which justice

is administered in the United States, that

he declares in his Book on that country,

that he is quite sure that a party must be

well satisfied, even if he lose his cause, so

admirably is judicial business conducted.

And, indeed, if Englishmen have arrived at

this happy state of legal connoisseurship;–

if they are quite content to commence and

carry on causes purely for the benefit of the

profession, and are quite careless when they

may be heard;—if they consider Courts of

Equity are thus fulfilling all their appointed

ends, and that the time of having a cause

decided is not of paramount importance,—

then, indeed, no further trouble need be taken

in the matter; but, alas ! the complaints are

now loud and numerous that justice is

not done, from being thus cruelly delayed;

that there is little effectual relief given to

the suitor in equity; that the present ma

chinery for affording it has been proved to

be insufficient, and that the time has ar

rived when some remedy must be afforded.

Letters to the Lord Chancellor.—Limitations to the separate Use of a Woman.

But does not the Profession join in this

demand * Most unquestionably. No one,

except in badinuge, can say that the in

terests of the profession are served by delay

in the administration of justice. But be this

as it may, whether for or against its in

terests, the great body of the profession see

the necessity of some change in this respect,

and will hail it with the greatest satisfac

tion.

And is there no eminent person now on the

Bench who has expressed himself favour

able to a new arrangement of the judicial

power of the Courts of Equity I have the

pleasure of thinking that one of the greatest

Judges that ever sat on the Equity Bench,

and has reached the highest judicial situa

tion, has applied his mind to this object,

and brought forward a bill for effecting it.

It is, of course, to your Lordship that I

allude, who, in the year 1836, brought

forward your Bill relating to it; and it is

thus that I have ventured respectfully to

call your attention again to this subject,

and to offer these remarks. I propose to

myself the duty of collecting in my next

letter the various plans which have been of

late suggested for improving the adminis

tration of justice in Equity in this country,

and it will be seen that there is a great

body of legal evidence in favour of the

change; but it seems necessary, in the first

place, to awaken general attention to it,

and I know I cannot do so in any more

effectual way than by using your Lordship's

name.

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

Lincoln's Inn, Nov. 13, 1838.

LIMITATIONS TO THE SEPARATE

USE OF A WOMAN.

THE subject of limitations to the separate

use of a woman, with reference to the

recent decisions relating to it, has been re

peatedly discussed in this work, and every

case relating to it has been fully given.

Our readers may find a reference to them

in our fifteenth volume, p. 51. The point

most recently discussed is, whether a limi

tation to the separate use of an unmarried

woman is or is not valid. In the case of

Massey v. Parker, 2 Myl. & K. 174, and

9 L. O. 203, & 229, the present Lord

Chancellor decided that such a limitation



Bankrupts, where held to be Trustees.

was invalid. In the case of Davies v.

Thorneycroft, 6 Sim. 471, l l L. O. 293,

the present Vice Chancellor, having the

case of Massey v. Parker before him, de

cided that such a limitation was valid; and

the present Master of the Rolls, after great

deliberation, has very recently expressed

himself of the same opinion. Tullett v.

Armstrong, 12 L. O. 404, and ante, p. 26.

It certainly is to be regretted that a case

involving a question of so much practical

importance was not argued before the three

Judges in Equity; but we conceive that the

conclusion to be drawn from the whole

cases is, that a limitation of this nature is

valid, and that the profession will employ it

accordingly.

BANKRUPTS, WHERE HELD TO BE

TRUSTEES.

THE doctrine in Bankruptcy illustrated by

the following cases is of much interest:—

Where goods in which bankrupts were

jointly interested with A. B., were pledged

with a creditor, to secure the payment of

an acceptance of the bankrupt, and part of

the proceeds were received by the creditors

before he applied to prove : it was held

that he must deduct the amount so re

ceived before he could prove on the ac

ceptance. Aliter, if the goods had belonged

to A. B. alone. Er parte Prescott, 4 Dea.

& Ch. 23. It has also been held, that if

there be three partners in a particular trans

action, in which one furnishes the bills,

and the other two accept bills for the price,

and it be agreed that the bills are to be

paid out of the return proceeds of the goods,

and the two acceptors become bankrupt,

the indorsees of the bills, with notice of the

agreement, are entitled to the benefit of it,

after the joint creditors (if any) of the

three are paid. The return proceeds are

not in the reputed ownership of the bank

rupts, being clothed with a special trust.

Er parte Copeland, in re Thompson, 2 Mont.

& A. 177. These cases were held to govern

the decision in the following case.

On an agreement between an American

and English house to purchase American

Bank shares, and send them to England

for sale, and draw bills on the English

house for the amount, and the English'

house became bankrupt before the shares

arrive, the indorsees were held to be enti

tled to have the produce applied to retire

the bills, and the shares are not in the re
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puted ownership. The Chief Judge said–

The course which the petitioners purpose

to take is that which is most beneficial to

all parties, provided they have a right to

what they ask, which I am of opinion they

have. The letters in this case do not con

stitute the contract, but are evidence of its

existence. The letter of the 28th of Feb

ruary, says, “We purchased, on the 25th

instant, for our joint account, 350 shares

United States Bank, which we will remit

and draw for next packet.” It is impos

sible to read this without arriving at the

conclusion, that it refers to some contract

previously entered into between the parties;

and the petition states, as a fact, that Jack

son, Riddle, & Co. [the American house]

did enter into an agreement with War

wick & Clagett [the English house] for the

purchase, on their joint account, of shares

in the United States Bank, which were to

be sent to London for sale, and the profit

or loss, as it might happen, be equally

shared. It does not to me appear material

whether or not there existed, strictly speak

ing, an agreement for a partnership as to

these shares; there certainly existed an

agreement to share profit or loss, and if so,

they were so far partners. Warwick &

Clagett stipulated, that upon receiving the

shares they would hold them as joint pro

perty of themselves and Jackson, Riddle,

& Co., subject to the payment of the bills

out of the proceeds, and Jackson, Riddle,

& Co., have a right to insist upon the pro

ceeds being so applied; and on this the bill

holders found their petition,-not upon any

right of lien. It appears to me that the

proceeds of the shares ought to be applied

in payment of the bills, following Er parte

Copeland, 2 Mont. & A. 177, and Er parte

Prescott, 1 Mont. & A. 316 [and 4 Dea.

& Ch. 23]. There do not appear to

be any joint creditors of the two firms,

but in case there should be, their rights

must be provided for as in the two

cases last cited. It has been argued that

the assignees of Warwick & Clagett are

entitled to retain the shares or the pro

ceeds, as having been in the reputed owner

ship of Warwick and Clagett; but it ap

pears to me that the 72d sect. of 6 G.4,

c. 16, does not apply to this case. The

property was transmitted to Warwick &

Clagett, clothed with a trust, viz. to retire

the bills, and therefore not within the sta

tute; in support of which I may cite Er

parte Watkins, 2 Mont. & A. 348, for in

that case the Lords Commissioners' laid

great stress upon the trust being a single

~ *

D 2
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secret trust; whereas here the trust was

not intended to be secret, and the property

was for the benefit, not of an individual,

but of two firms.-Er parte Brown & Co.,

in re Warwick & Clagett, 3 Mont. & Ayr.

471.

PRACTICAL POINTS OF GENERAL

INTEREST.

HUSBANDs’ LIABILITY.

The law relating to the liability of a husband

for the debts of his wife, has been recently

examined in this work, 14 L. O. 349, 369;

and among other rules it was there stated,

that the general effect of a separation between

husband and wife, the latter having a separate

maintenance, is to free the husband from his

liability for his wife's debts; but a doubt is

suggested as to whether notice to the creditor

from the husband that his wife is living sepa

rate, is necessary to free him from liability. .

This doubt arose from the case of Rawlins v.

Pandyke, 3 Esp. 250, in which Lord Eldon is

reported to have held that notice was neces

sary. This case has always been much ques

tioned, and has been very recently entirely

overruled ; and it has been held that where a

husband, living apart from his wife, allows her

sufficient for her maintenance, he is not liable

for necessaries supplied to her ; and that

notice to the tradesman of that allowance need

not be given. Rawlyns v. Pandyke having

been cited, Alderson, B. said, “no doubt, ac

cording to that decision, notice would be ne

cessary; but the question is, whether Lord

Eldon meant to express what the reporter has

made him say. In Hindley v. Marquis of

// estmeath, 6 B. & C. 200; 9 D. & R. 351;

1 Dow. & Clark, 519, nothing is said as to

the neeessity of notice:” and afterwards, “I

do not see how notice to the tradesman can be

material. If a wife living separate from her

husband is supplied by him with sufficient

funds to support herself, with every thing

proper for her maintenance and support, then

she is not his agent to pledge his credit, and

he is not liable:” and Bolland, B., said, “as

to the necessity of notice, the Court think that

the case in Espinasse is not a sufficient autho

rity.” Mizen v. Pick, 3 Mee. & W. 48l.

ON DEFECTIVE ASSIGNMENTS OF

ARTICLES OF CLERKSHIP.

WE understand that a doubt has arisen re

garding the sufficiency of the service under

articles of clerkship, where the attorney

dies and some time elapses before an assign

ment is executed, and no provision made

for serving a period equal to the time which

has so elapsed. These cases frequently

occur, and we deem it necessary to call

particular attention to the subject.

The articles are usually expressed in the

following terms: “That A. B. doth put,

place, and bind himself clerk to C. D., to

serve him in the practice and profession of

an attorney at law and solicitor in Chan

cery, from the day of the date hereof, for

and during and unto the full end and term

ºf five years from thence next ensuing, and

fully to be complete and ended.”

The assignment recites the articles,

and that A. B. hath truly and faithfully

served C. D. from the day of the date of

the articles until the day of the death of

C. D.” [stating such date]: “And that

E. F. hath agreed to take and receive A. B.

as his clerk for the remainder of the said

term of five years.” Then comes the opera

tive part of the instrument, assigning the

articles to E. F., and A. B. contracting to

serve as the clerk of E. F. “during the

remainder of the aforesaid term of five

years.”

In some instances the assignment makes

provision for serving such further time as,

with the former period of service, will make

up the full term of five years. This is the

safe and prudent course.

The 2 Geo. 2, c. 23, s. 12, provides that

if any attorney or solicitor to whom any

person has been bound by contract to serve

as a clerk for the term of five years, shall die

before the expiration of the five years, then,

if such clerk shall, by contract in writing, be

obliged to serve, and shall accordingly serve

as a clerk to any other attorney or solicitor

during the residue of the said term of five

years, then such service shall be deemed

good and effectual.

It seems clear that the residue of the term

here mentioned, must be so much of the five

years as the clerk has not actually served.

Whether a reasonable length of time may be

allowed to enable the executors to prove the

will, and the clerk to find a new master to

whom he may be assigned, will be for the

judges to decide. It may be observed,

however, that other provisions of the statutes

seem to require a full and strict service of

the whole five years. Thus, by section 8

of the 22 Geo. 2, c. 46, it is enacted, that

every person who shall become bound by

contract in writing to serve any attorney

or solicitor, shall, during the whole time and

term of service to be specified in such con

tract, continue and be actually employed by



Notices of New Books: Letter to the Lord Chancellor on the Law of Lunacy.

such attorney or solicitor, or his or their

agent or agents, in the proper business,

practice, or employment of an attorney or

solicitor. And according to section 10, every

person, before he shall be admitted an at

torney or solicitor, shall cause an affidavit

of himself or such attorney or solicitor to

whom he was bound, to be duly made and

filed with the proper officer, that he hath

actually and really served and been employed

by such practising attorney or attorneys,

solicitor or solicitors, to whom he was bound,

or his or their agent or agents during the

said whole term of five years, according to

the true intent and meaning of the act.”

If the “whole term” be not so served,

and the Judges should think they have a

discretionary power to dispense with part

of it, the difficulty will be to say where the

line shall be drawn. Is three months a

reasonable period P and will they under no

circumstances allow the time to be ex

tended ? The leading case on the subject,

that of Er purte Hill, 7 T. R. 456,

lays down the strictest rule of con

struction, and requires the service to be

rendered to the attorney to whom the

clerk is bound, without intermission. There

does not appear to be any necessity for

allowing more than a short period, if any,

after the death of the attorney; because it

is easy to provide for the extra service in

the new contract; and those who have

assignments in this doubtful form may re

move the difficulty (as many have done) by

executing additional articles at the mere

expense of the ordinary deed stamp and

inrolment.

It is not our province to enter into the

policy of a liberal or a strict interpretation

of the act. The Judges will no doubt be

guided by the words of the statute, and

give them the right construction.

NOTICES OF NEW BOOKS.

A Letter to the Right Honourable the Lord

Chancellor, on the present State of the Law

of Lunacy, with Suggestions for its Amend

ment. By a Barrister of the Inner Temple.

Crofts, 1838.

THIs letter is a statement of the present

law relating to the confinement of alleged

lunatics. “The property of an actual or

supposed lunatic,” says the Author, “is
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infinitely better guarded than his person,--

indeed property receives all the protection

which can be bestowed, but let the indivi

dual never be so inoffensive, and same upon

every subject but one, his personal liberty

can at all times be placed in jeopardy by

the written order of a friend, when backed

by the warrant of two physicians, surgeons,

or apothecaries.” For this practice, which

he considers open to great abuse, and points

out as a “startling anomaly,” he cites the

statutes 2 & 4 W. 4, c. 107, partially

amended by the 3 & 4 W. 4, c. 64, and

subsequently continued in force, “until the

end of the present session, by the 5 & 6

W. 4, c. 136,” meaning the last session,

although his letter is dated November 3d;

and he should have added, that these acts

were continued for two further years by an

act of that session (1 & 2 Vict. c. 73), as it

would appear by his own shewing, that the

grievance of which he complains, no longer

exists. He merely mentions, as beside his

purpose, the stats. 3 & 4 W. 4, c. 36, and

the 9 Geo. 4, c. 40, as the other two im

portant statutes touching the same subject,

but as his attention was directed to it, he

should at any rate have also cited the 1 Vict.

c. 14. (16 L. O. 117) which repeals the

39 & 40 Geo. 3, c. 94, and expressly re

lates to the custody of the insane.

These omissions are, however, not very

important, if the grievance of which he com

plains, is well founded; but we think a

considerable remedy has been applied by

the holding of the Court, in the case of

Anderdon v. Burrows and others, 4 Car. &

Pay. 210, (cited by the Author as Anderson

v. Burrow) in which it was held, that a

medical man is not warranted under the

above-mentioned statutes, merely on the

statement of the relations of a person sup

posed to be insane, in sending men to take

him into custody and confine him, unless

he is satisfied from those statements, that

such a step is necessary to prevent some

immediate injury from being done by the

individual, either to himself or to other

persons, and if access cannot be had for the

purpose of examination, application should

be made to the Lord Chancellor that the

party may be taken up under his authority.

“Instead of the power being vested, as it

now is, in the hands of any two physicians,

surgeons, or apothecaries,” the Author,

however, “suggests that no person whom

soever, should be confined in any madhouse,

lunatic-hospital, or licensed asylum, until

an inquest of twelve men had first deter

mined upon the fact whether the individual
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was same or not;” and he points out the

coroner of the county, division, or jurisdic

tion, as a fitting judge, and that he should

be paid in like manner as he now is upon

other inquests. Now we agree that the

coroner, on such an inquiry, might be a

proper judge, but how would the county or

borough like this additional burden on its

rates ? Altogether, although we think that

some harshness may occasionally exist in

the administration o the law, yet we do not

see that a case has been fully made out

for the remedy proposed.

THE LEGAL ALMANAC, REMEM

BRANCER, AND DIARY

FOR 1839.

THIS annual publication has now made its

appearance for the fifth time. It contains a

Law Calendar adapted peculiarly to the use

of the Profession, including the times of

Legal Proceedings, according to the various

statutes under which it is the business of

practitioners to act. The Diary also gives

information of the last day for taking Legal

Proceedings, and for acting under the seve

ral statutes relating to the election of Mem

bers of Parliament, and Corporation Officers,

and as to Juries, Vestries, and Highways.

The new arrangements in the Common Law

Offices are also stated, with the holidays

kept, and the hours of attendance under the

New Rules of Court. The times for giving

Notices of Examination and Admission,

and for leaving the Articles of Clerkship, and

testimonials of due Service, &c. are like

wise carefully noted. The other particulars

comprised in the Work will be found in

the following Table of Contents:

The Calendar:—The Superior Courts :-

Chancery; King’s Bench ; Common Pleas;

Exchequer; Judicial Committee of the Privy

§. Admiralty; Ecclesiastical; Bank

ruptcy; Central Criminal; Insolvent Debtors.

—Patent Office; Record Offices; Registries

of Deeds; First Fruits Office; Tenths Office;

Commissioners for taking Affidavits.—Holi

days :-Chancery Offices; Common Law Of

fices.—Terms and Returns —Law Offices and

Times of Attendance: — Chancery Offices;

King's Bench ; Common Pleas; Exchequer;

Admiralty and Ecclesiastical; Inferior Courts;

Offices connected with the Law; Sheriffs'

Offices.—Transfer of Stock Days; Post Office

Regulations; Quarter Sessions.—Local Courts :

—Durham; Lancaster; Marshalsea and Pa

lace; Lord Mayor’s Court; Sheriffs’ Court.—

Magistrates and Law Officers of the City of

London; Police Magistrates and Commis

sioners; Poor Law Commissioners; Tithe

Legal Almanac.—Changes in the Law.

Commissioners; General Register Office of

Births, Deaths, and Marriages; Courts of

Request; Officers of the Houses of Parliament;

Lords; Commons.—The Bar:—Table of Pre

cedence; King's Council and Serjeants; Bar

risters called, 1837—1838; Incorporated Law

Society; Provincial Law Societies; Articled

Clerks examined; United Law Clerks Society;

Town Clerks; Clerks of Peace; Clerks of

Magistrates; Perpetual Commissioners; Colo

nial Judges and Law Officers; Table of Dis

tribution of Personal Estate; Legacy Duty :

Table of Rates of Insurance, &c.; Ad valorem

Stamps; Diary for 1839.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXII.

PARTY WALLS.–PREVENTION OF Fiſte.

1 & 2 Vict. c. 75.

An Act to amend so much of an Act of the

Twenty-fifth year of King George the

Third, for the further and better Regula

tion of Buildings and Party Malls, and

for the more effectually preventing Mis

chiefs by Fire, within the Cities of London

and Westminster, as relates to Manufac

tories of Pitch, Tar, and Turpentine.

[10th August 1838.]

The 25 G. 3. c. 27, for the further and

better regulation of buildings and party walls,

and for the more effectually preventing mis

chiefs by fire, &c.—enacted, that it should

not be lawful for any person or persons within

that part of Great Britain called England to

distil or boil any turpentine or tar, or to draw

any oil of turpentine and rosin by distilling tur

pentine, or to draw any oil of tar or pitch by dis

tilling or boiling tar, or to boil any oil and

turpentine together, or to boil any oil and tar

together, above the quantity of ten gallons at

one time of all or any of the said commodities,

in any workhouse or place contiguous to any

other building, or any place nearer to any

other building than the distance of seventy-five

feet at the least (except in houses or buildings

then in use for carrying on such manufactories,

and then legally entitled to be used for those

purposes), upon pain that every person offend

ing therein should for every such offence for

feit and pay the sum of one hundrcd pounds:

And whereas the said enactment has been found

to be inexpedient: be it therefore enacted

by the Queen's most excellent Majesty, by and

with the advice and consent of the Lords spiri

tual and temporal, and Commons, in this pre

sent Parliament assembled, and by the autho

rity of the same, that the penalties named in

the said recited act shall extend to the owners

or occupiers of any pitch, tar, or turpentine

distillery which shall be within the distance of

seventy-five feet from any other building or
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buildings; but in case the other building or

buildings next adjoining to such distillery be

occupied jointly by the same tenant, and that

the whole of such buildings (including such

distillery and the said other building or build

ings) so jointly occupied by the said tenant he

seventy-five feet distant from any other build

ing, then the said penalties shall not extend to

the occupier or occupiers thereof.

2. Certain proprietors, &c., not to be liable

to penalties under recited act until August

1840.-And be it enacted, that no proprietor

or occupier of any distillery of pitch, tar, or
turpentine, or of any building used for the

purposes of the trade of such distillery, whose

distillery shall have been in operation during

the space of thirty years at the least next be

fore the passing of this act, shall be liable to

any penalty or forfeiture whatever under or

by virtue of the provisions of the said recited

act until the first day of August one thousand

eight hundred and forty.

3. No action for penalties to be brought

against other parties until January 1839–And

be it enacted, that no action or prosecution

shall be brought, commenced, or carried on

against any other person, or persons, for the

recovery of any penalty incurred by virtue of

the said recited act, until the first day of Ja

nuary one thousand eight hundred and thirty
Illine.

4. Act to be deemed a public act.—And be it

enacted, that this act shall be deemed and

taken to be a public act, and shall be judicially

taken notice of as such by all judges, justices,
and others.

-

-

No. XXXIII.

1NsANE PERsons, 1 Vict. c. 73.

An act to continue for three years, andfrom

thence to the end of the then newt session

of Parliament, two acts relating to the Care

and Treatment of Insane Persons in Eng

land. [10th August 1838.]

2& 3 W. 4. c. 137. 3 & 4 W.4. c. 64. Two

first-recited acts continued for three years.-

Whereas an act was passed in the session of

Parliament holden in the second and third

years of the reign of his late Majesty William

the fourth, intituled an “Act for regulating for

three years, and from thence until the end of
the then next session of Parliament, the care

and treatment of insane persons in England:”

And whereas the said recited act was amended

by an act passed in the session of Parliament

holden in the third and fourth years of the reign

of his said late Majesty, intituled “An act to

amend an act of the second and third years of

the reign of William the Fourth, for regulating

the care and treatment of insane persons in

England:” And whereas the said recited acts

were afterwards, by an act passed in the ses

sion of Parliament holden in the fifth and sixth

years of the reign of his said late Majesty,

continued for three years, and from thence to

the end of the then next Session of Parliament:

And whereas the said two first recited acts
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will shortly expire, and it is expedient that

the same should be further continued : Be

it therefore enacted by the Queen's most

excellent Majesty, by and with the advice

and consent of the Lords spiritual and ten

poral, and Commons, in this present Par

lament assembled, and by the authority of

the same, that the said two first-recited acts

shall be and the same are hereby further con

tinued for the term of three years, and from
thence to the end of the then next session of

Parliament.

RECOMMENDATIONS OF THE

SELECT COMMIT TEE ON THANS.

PORTATION.

1. That transportation to New South Wales,

and to the Settled Districts of Van Dieman's

Land, should be discontinued as soon as prac

ticable.

2. 'That crimes now punishable by transpor.

tation should in future be punished by confine

ment with hard labour, at home or abroad, for

periods varying from two to fifteen years.

3. That for the purpose of effectually main

taining discipline and subordination among the

convicts sentenced to confinement abroad,—of

romoting the legitimate ends for which pun

ishment is inflicted, and also of preventing a

recurrence of those social evils which have

been found by experience to result from trans

portation as hitherto conducted,—the peniten

tiaries or houses of confinement that may

be established abroad, shall (so far as possible)

be strictly limited to those places wherein there

are at present no free settlers, and wherein ef.

fectual security can be taken against the future

resort of such settlers.

4. That rules should be established by which

the existing practice of abridging the periods

of punishment of convicts in consequence of

their good conduct, may be brought under

stricter regulation, and rendered less vague

and arbitary.

5. That in consequence of the difficulty

which a convict finds in this country in procur

ing the means of an honest livelihood after the

expiration of his sentence, and on account of

the temptations to which he is thereby exposed,

it would be advantageous to establish a plan by

which a convict might receive encouragement

to leave the country with the prospect of sup

porting himself by regular industry, and ulti

mately regaining the place in society which he

had forfeited by crime. That if such encour

agement were limited to convicts who should

have conducted themselves uniformly well dur

ing their confinement, it might at the same

time operate as an encouragement to good be

haviour during confinement, and might con

siderably diminish the prejudice which must to

a certain degree attach to any person known to

have been convicted of a serious offence.

6. That the convicts who have been punished

abroad should be compelled to leave the settle



40

ment in which they have been punished within

a limited period after the expiration of their

sentences, and that means should be afforded

them by the government for this purpose.

August, 1838.

PRACTICE UNDER THE

IMPRISONMENT FOR, DEBT ACT.

DETA INER.

I THINK your correspondent W. J. M. (p.

10) has formed an incorrect opinion upon the

point raised by Y. Z., as he appears to have

confounded custody on mesne process and on

final process. The writ of detainer was only

applicable when the defendant was in the cus.

tody of the marshal or warden, &c. and it then

operated nearly similar to the lodging a capias

with the sheriff against the man in his custody

on a different suit. I do not see the necessity

of the writ of detainer; for if a defendant is

in the sheriff’s keeping, a capias will effectu

ally secure him at the suit of the plaintiff as

heretofore, the only additional requisite being

that the order for the issuing the writ must be

previously obtained: but the grounds of appli

cation being the defendant’s intentiou of leav

ing the kingdom, I fear a plaintiff would labour

under some difficulty to satisfy a judge of that

fact while the man is actually incarcerated.

The part of the 7th sec. quoted by W. J. M., is

clearly confined to prisoners in custody at the

commencement of the act, a custody declared

to be terminated; and a man may easily be

supposed to prepare himself for the continent,

knowing his day of release is at hand. In fact,

until the judges can be convinced a man in

custody, with no prospect of a speedy or cer

tain deliverance, is about taking flight, I be

lieve the writ of detainer, if not abolished, will

for many years remain dormant. Section 2,

however, puts the point at rest; the writ can

not be used to commence an action, and does

the statute in any other part authorize its issu

ing halfway to judgment The new writs

referred to in § 20, are clearly meant to be

writs of eaecutian to carry out the extended

remedies given to the judgment creditor, and

which the present writs of execution could

not do. J. B. W.

DETAINE R.

Sir,

It seems to me quite clear that the writ of

detainer is abolished, except where a plaintiff,

under circumstances similar to arrest, obtains

a Judge’s order for the purpose of issuing the

same. What is the effect of a detainer, but

an arrest?—lt requires bail to be put in and

justified before the defendant can be liberated.

In this case, as well as on arrest, a writ of
summons must first issue. w

Imprisonment for Debt Act.–Usages of the Prſession.—Correspondence.

USAGES OF THE PROFESSION.

PROCURATION FEE.

Giving “A Young Scrivener” credit for the

best intentions, still I think his observations on

my reply to “A Subscriber,” go a little too

far. I would contend as much as any one for

a fair and honourable remunerution to the

profession, but I do not see exactly how we

can engraft another business on our's, so as to

entitle us, as it were, to double fees. Either

let the solicitor charge as such, or as a scri

vener;-but not both. If, for brevity’s sake,

I did not in my last notice certain items, such

as investigating the title, &c. yet I trust that it

would not for a moment be supposed I ineant

to exclude them. All I wish to observe is,

that where a solicitor charges for his trouble

in his various attendances and correspondence,

&c., relative to the engaging or procuring the

money, he ought not, in addition, to tack on

the scrivener's fee, which I believe is too gene

rally done.

SELECTIONS

FROM CORRESPONDENCE.

ARTICLED CLERKS ATTENDING AS COMMIS

SIONERS.

To the Editor of the Legal Observer.

Sir,

It is always the practice in the neighbour

hood in which I reside, for articled clerks to

attend a Chancery Commission, to be paid 15s.

a-day: a claim which by usage may be con

sidered their right, and not given by courtesy

of the commissioner. The following case has

recently occurred :-

Messrs. A. and B. are commissioners for

the plaintiff. A. has no articled clerk, and B.

has two, of whom I am one. A. insisted on

appointing a friend, C., who is articled to a

firm of very extensive practice. To this, I

objected, on the grounds that Mr. A. could

have no object in taking five guineas (half the

fee, the commission having sat a fortnight)

from my pocket to put it into C.’s, a stranger,

and that C. could not consistently with his

articles serve A. in the capacity of his clerk for

a fortnight: however, C. was not sworn. I

attended the whole time, and did the whole

work. A. prevails on the plaintiff's solicitor to

allow the money to pass through his hands.

which makes it irrecoverable. The solicitor

said he could only pay one clerk, and that not

feeling himself called on to interfere, the dis
tribution of the fee was no concern of his.

Had the fee been a trifling sum, I should

not think of troubling you on the subject ; but

the loss of five geineas is too serious to bear

without complaining. Now the question I

beg to askis, whether Mr. A.'s appºintment of
C. is not irregular : H. C. M.
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COPYHOLDS.—MARRIED WOMAN’S WILL.

Sir,

In reply to L., (16 L. O. 519) it has been de

cided that a married woman cannot devise copy

hold lands until an actual surrender has been

made to the use of her will. The stat. of 55 Geo.

3, c. 192, only supplied the want of a formal

surrender, but the surrender in such a case is

matter of substance, and requiring to be

accompanied by the separate examination of

the wife. See Doe v. Bartle, 5 Barn. & Ald.

492; Doe v. Ludlum, 7 Bing. 275; Doe v.

Bird, 5 Barn. & Adol. 695.

SPEs.

EXPENCE OF SEAlachING FOR RECOVERIES.

* -

Allow me to call your attention to what

appears, in the present age of legal reform, to

require amendment. I allude to the practice

in the Common Pleas Office, of demanding 6d.

per Term on a search for recoveries, whether

for a single term or five hundred.

I lately had occasion to continue a search

from the year 1755 to 1813, and for which,

although the time occupied thereabout, did not

exceed one hour and a half, I had to pay no

less a sum than 21, 18s. 3d. According to the

table of fees prepared pursuant to the statute

1 Vic. c. 30, a general search for judgments is

only 2s. 6d. and “every search other than for

appearances and rules to plead in the same

term " is only 3d. per term. Surely, as the

expence for these and other searches, has been

greatly reduced, it is high time that the ex

pense of which I complain should be reduced

also. A SUBScRIBER.

ELECTIVE FRANCHISE.-SOLICITOR'S OFFICES.

Sir,

As the revising barristers have decided that

solicitors are not entitled to vote for members

of parliament in respect of their offices, such

offices not being included in the words “house,

warehouse, counting-house, shop, or other

building,” I beg to inquire in what way soli

citors should endeavour to obtain the franchise?

A SUBSCRIBER.

The decisions of Messrs. Mylne and Craig

were given to the above effect at the last regis

tration for London and Westminster.

EVENING ATTEN DANCE AT SOLICITOR’s

OFFICES.

SiT,

Notwithstanding the able advocacy displayed

in your columns in behalf of the abolishment

of the evening attendance in solicitors’ offices,

it is greatly to be regretted that, though par.

tial good has resulted therefrom, yet, from a

want of unanimity in the profession, and par

ticularly in offices at the west end of London,

no general adoption of the system to be desired

appears to have taken place

I would wish particularly to draw your

attention to the fact of articled clerks being
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detained until the late hour of nine o’clock in

term, and until eight o’clock otherwise. Surely

sir, when the rigid examination which they

will have to undergo at the expiration of their

articles is considered, the time allowed to them

for study is insufficient to enable them to pass

with credit to themselves or honor to the pro

fession which they have adopted; and I con

sider that solicitors should bear in mind the

great responsibility which devolves on them,

in withholding from their articled clerks the

time which should be devoted to the study of

the theory of the law.

The advantages of the plan proposed by your

correspondents (and which has been found to

work so well in offices where it has been tried)

are so evident, that a disinclination on the part

of solicitors generally to deviate from the old

routine of business must be the only reason

why the system is not universally adopted;

which would be but rendering simple justice

to the clerks, and, at the same time, prove

equally beneficial to their employers.

Justus.

SUPERIOR COURTS.
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WILL.-BEQUEST TO FIRST COUSINS.

Held, that a bequest to testator’s first cousins,

or cousins-german, is confined to the sons

and daughters of his uncles and aunts, and

is not to be eartended to the descendants of

such sons and daughters.

This was an appeal from a decree of the

Vice Chancellor, whereby his Honor declared

that a bequest to the testator’s “first cousins,”

in certain shares mentioned in the will, was

distributable among all the first cousins, and

the descendants of first cousins, living at the

death of the testator. The appeal was confined

to the sole question, who are within the de

scription of one’s first cousins 2

That question was argued in the month of

November 1837, by Mr. Wigram, Mr. Bich

ner, and Mr. Amphlett, for the plaintiff, who

is first cousin to the testator, and appealed

from the Vice Chancellor's decree, on the

ground that the bequest could not be extended

beyond himself and such others as were related

to the testator in the same degree.

Mr. Treslove and Mr. L. Wigram, for a

grandson of a first cousin of the testator, and

a defendant in the cause, supported the decree

of the Vice Chancellor.

The cases referred to in Roper on Legacies,

pp. 128 and 129 (edit. 1828), were cited on

both sides.

The Lord Chancellor now delivered his

judgment.—The only question in the appeal

was, what is the meaning of the words “first

cousins” in a will The plaintiff, a first cousin

of the testator, insisted that the defendant

Watson, who is a grandson of another first

cousin, did not come within the description of

“first cousin.” The Vice Chancellor, by his
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decree, pronounced in December 1836, de

clared that all the first cousins of the testator,

living at his death, and all the descendants of

first cousins then living, were entitled to par

ticipate in the bequest. His Honor excluded

second cousins, as being in the fourth degree

of relation, but he admitted persons in a re

moter degree, by admitting the grandson and

other descendants of a cousin. There was no

passage in the will, nor any thing in the con.

text, that would shew what persons the testator

meant by the words “first cousins,” and

therefore it became necessary to consider what

is the legal meaning and common acceptation

of the words. A person’s first cousins are the

children of his uncles and aunts. How, then,

could the descendants of first cousins take a

bequest under the description of first cousins :

Jf there was any doubt in the construction,

the testator’s use of the words “cousins ger

man” in his will would remove it. In Cham

bers’, Johnson’s, Ainsworth's, and other dic

tionaries, into which his Lordship had looked

for the definition of the terms, they were taken

to signify the children of uncles and aunts,

which was the meaning of the corresponding

Latin word patruelis. If such was the univer

sal meaning of the words, why were they to

be extended to comprehend other persons?

Were there any decisions to govern the Court

in this case ? There is no case in point; but

there are classes of cases relating to it, some

of which were cited in the argument, as J//th

v. Blackman,a Earl of Oaſord v. Churchill,b

and Shelley v. Bryer." In one of the two

first it was said that under a bequest to

“children,” where there were none, grand

children may, by a liberal construction, be let

in. In another it was said that the words

children and grandchildren did not coinpre

hend great grandchildren. But the case of

Shelley v. Bryer went farther; in that there

was a bequest of a residue to “nephews and

nieces,” after which the testator gave to H. S.,

who was his grand niece, but whom he there

called his niece, 500l. over and above her share

of the residue mentioned in his will; yet the

Court held that she was not entitled to share

in the residue, as not coming within the de

scription of “nephews and nieces.” Why,

then, should “first cousins” include persons

who were two or more degrees removed 2

There was another class of cases, as Mayott v.

Mayott, Silcoa, v. Bell,e and Charge v. Good

yer,ſ in all which it was held that legacies to

first and second cousins extended to first

cousins once or twice removed, upon the prin

ciple that such persons were within the degree

of second cousins. If the descendants of first

cousins were to be held as included in a be

quest to first cousins, then second and third

cousins would consequently be included.

Upon these grounds he was of opinion that

the decree of the Pice Chancellor could not be

supported. The alteration to be effected was

a lives, sºn, 196. p 3 ves. & B, 59.

c 1 Jac. 207. d 2 Bro. C. C. 125.

° 1 Sim. & Stu, 30}, ſ 3 Russ. 140.
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to leave out the words “descendants of first

cousins.” The bill should be dismissed as

against the descendant, the defendant Watson,

and he ought to have his costs. It was useless

to keep him before the Court.

Sanderson v. Bailey.—Sittings at Lincoln's

Inn, Nov. 28th, 1837, and at Westminster,

Nov. 12th, 1838.

wi LL.-Executors AND Next of KIN.

A Testator directed a sum to be invested to se

cure an annuity to A., on whose death the

sum was to devolve on B. and C., to whom

he afterwards gave the residue, and desired

that the property he had bequeathed to

them should be invested on certain trusts

Jor them, and go over in certain events.

Held, these events happening, that the

first vested sum did not go over with the

residue, but belonged absolutely to B., and

C.; and also that the interest of the resi

due which vested in them, but was after

wards divested and went over, belonged to

their personal representatives. The be

quest of the residue over tras to D., E., F.,

G., to be equally divided between them,

whom the testutor appointed eaecutors to

perſorm his will. G. did not act as erecu

tor : Held, that his share of the residue

did not go to D. E. and F., who acted as

evecutors, but lapsed for the benefit of the

testator’s neart of kin.

John Mackintosh by his will, dated in 1817,

desired that his lands therein described, with

the furniture , and every thing found on the

premises, might be sold at the greatest advan

tage, and as soon after his death as might be

convenient; and after payment of his debts,

&c. out of the proceeds, he bequeathed unto

Thomas Shears an annuity of 50l. for life, and

he directed an investment in the national

funds for securing the same, and he desired

that at the decease of Shears, the said funded

property should devolve to and become the

property of his son John Mackintosh, and

his daughter, Eliza Jane Mackintosh.” The

testator then proceeded as follows:–“I give

and bequeath unto my son John Mackintosh,

my daughter, Eliza Jane Mackintosh, Mary

Ann Shears, and Martha Shears, the whole

residue of my property of every description,

which may belong to me at the time of my

decease, or that may devolve to me at any

future time, to be divided betwixt them in

seperate and equal portions, subject to the

following directions :”—The testator then di

rected the property which he had bequeathed

to Mary Ann and Martha Shears to be invested

in trust for them for life, with remainder to

their children, and proceeded thus:–“I de

sire that the property I have bequeathed to

my son and daughter may be invested in the

public funds of Great Britain, in separate ac

counts, in the names of trustees, appointed by

my executors, and also the names of my son

and daughter, and for the sole use and benefit

of my son and daughter. And it is also my
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will and desire, that the interest or divi.

dends arising from the said funded pro

perty for my son John, he applied for his

maintenance and education, &c., until he ar

rives at the age of twenty-one years, and after

that period, he shall have the power of receiv

ing such interest or dividends himself, and

dispose of it as he may think proper, until he

arrives at the age of twenty-five; then the whole

of the property I have bequeathed to him shall

be at his own disposal. It is my will and de

sire that half the property which I last be

queathed to my daughter may be invested in

the public funds, in the name of herself and

trustees, appointed by my executors for that

purpose, for her maintenance, education, use,

and benefit during her life, and for her child,

or children, if any, living at the time of her

decease; but if there is no issue living at the

time of her decease, then the said property

shall devolve to my executors herein named ;

but if there is issue of my son living, then it

shall devolve to that issue, and the other half

of the property bequeathed to her shall be

invested in the public funds, for her sole use

and benefit until she arrives at the age of

twenty-one years, then the said property shall

be at her own disposal. It is my will and

intention that my son may dispose of his pro

perty by will, after he has arrived at the age of

twenty-one years, but should he die before he

arrives at that age, then the said property shall

devolve to my daughter, if she is living; and

should she die before she is twenty-one years

of age, then the property bequeathed to her

shall devolve to iny son John ; but should

both die before they arrive at twenty-one

years of age, then the property bequeath

ed to them shall devolve to and become

the property of Mr. Joseph Barber, Mr.

John Stapp, Mr. Frederick Grigg, and Mr.

George Capper, to be divided betwixt them in

|. proportions, and to their heirs for ever,

which last mentioned four persons I also ap

point as Iny executors, to see that every thing

is duly executed and performed, according to

my will and desire herein.” The testator then

appointed two additional executors, F. G. and

J. G., for which he requested them to accept

50l. each, and he proceeded “I give further

unto my son 1,000l., subject to the same re

strictions in every point as the property I have

before bequeathed to him.” The testator made

an unattested codicil as follows: “It must be

understood that it is my will and intention,

that if either or more than one of my execu

tors shall refuse to accept the trust, and act

as executor according to the directions given

in my will, then I annul totally my bequest of

my property to every such person as shall so

refuse to take the trust upon himself.” In 1818,

Barber, Grigg, and Stapp, alone proved the will,

Capper and the two other executors having de

clined. The sum of 3,888!.6s. 8d., 31. per-cents.

was set apart to answer the annuity bequeathed

to Thomas Shears. Both the testator's chil

dren, John and Eliza Jane, died under age,

and without having been married, but both

made wills, which operated on their personal

estate; and they left no heir. -

Lord Chancellor. 43

The Master of the Rolls, before whom the

cause came to be heard in November 1837,

held, in the first place that the capital sum in

vested to secure the annuity of 50l. to Thomas

Shears, and on his decease, to devolve on and

become the property of the son and daughter,

belonged to them absolutely, and was not sub

ject to the trusts directed as to the residue

afterwards bequeathed to them, and conse

quently not subject to the limitations over, on

their dying under twenty-one. His Lordship

further held, that the fourth of the first-named

executors was not entitled to any part of the

residue given in equal proportions to them,

as he did not act in the trust, nor were the two

after-named executors, for the same reason, en

titled to the 50l. each of them ; and his Lord

ship came to that conclusion, on the construc

tion of the will without the aid of the codicil,

to which, however, he had a right to look in

respect to the personalty. His Lordship held,

in the next place that all the interest that ac

crued on the legacies given to the son and

daughter, during their lives, these legacies

having been vested in them, though liable to

be divested on the events which happened—

belonged to the personal representatives of

the son and daughter, and did not go over

with the residue. a On another point, that

is, whether the fourth share of the residue,

to which the executor who did not act was

declared not to be entitled, survived to the

three who did act, or lapsed for the benefit

of the next of kin of the testator, the Master

of the Rolls, after taking time to consider,

held, that the four residuary legatees who

were appointed executors constituted a class,

and that the whole residue vested in the three

who acted as executors, as tenants in common,

and did not lapse for the benefit of the next

of kin.

There was an appeal, and cross appeal from

the judgment of the Master of the Rolls, and

they were argued in the course of last summer

by Mr. Wigram and Mr. Elderton for the next

of kin; by Mr. Tinney, Mr. Knight Bruce,

and Mr. Romilly for the three executors; and

by other counsel for other parties.

The Lord Chancellor now gave his judgment

on the whole case, and after stating the parts

of the will to which the three first allowe.

stated points of the decision appealed against

applied, said, he fully concurred in that de

cision and in the observations of the Master

of the Rolls accompanying it, and therefore

he dismissed with costs the appeal against

them. The last question, however, was one

of great difficulty, as the Master of the Rolls

himself said, and upon that question he was

under the necessity of differing from his Lord

ship, and of coming to the conclusion that the

three executors who acted did not constitute

a class, and did not take the whole of the resi

due, but that the share of the fourth was un

disposed of by the will, and therefore, went to

the testator's next of kin. His lordship read

e See the cases of Ackers v. Phipps, and

Phipps v. Ackers, 3 Clark & F. 665 & 700.

…?
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is iudgment on that point at great length, and

. to Owen y Ouren,b in which Lord

Hardwicke said, he, and Lord Talbot before

iim, had followed the decision of Lord Chan

cellor King, in Page v. Puge, both under

similar circumstances, being in favour of the
next of kin. He also referred to the case of

Knight v. Gould." and distinguished it from

that case, and held that the result of the

authorities was in favour of the claim.9f the

next of kin, except only the case of Hunty.
Berkley,e of which, however, Lord Hardwicke

disapproved. ~.... -

Rºber v. Barber.—Sittings at. Lincoln's

Inn after Hilary Term; and at Westminster

November 12, 1838.)

church's 33citrl). -

[Before the Four Judges.j

AssUMPSIT..—SUFFICIENCY OF DEC LARATION.

A declaration in assumpsit is sufficient, if it

sheles the defendant to have obtained some

thing which the plaintiff might have
granted or refused ; and the Court will not

inquire into the nature of the benefit to be

derived by the defendant from the thing

obtained by him.

Mr. John Bayley moved for a rule to arrest

the judgment in this case on the ground of a
defect in the declaration. The defect was,

that it did not sufficiently state a consideration

on which to maintain an assumpsit. The cause

of action was alleged in this way j-that in

consideration that the plaintiff, at the request

of the defendant, had consented to allow the

defendant to weigh two boilers of the plaintiff.

of the value of 200l., the defendant promised

that he would, within a reasonable, time after

weighing the same, give up the said boilers in

as complete a condition as when the plaintiff's

consent was given. The objection to this al
legation was, that it did not shew a benefit to

the defendant, or an injury or damage to the

plaintiff, so as to make out a good considera

tion for the defendant’s promise. All the cases

were collected in Selwyn's Nisi Prius," and the
principle to be extracted from them was, that

in order to make out a good consideration, the

declaration must shew a benefit to the defen

dant or to a stranger, conferred at the defen

dant's request, or damage or cost sustained by

the plaintiff at the request of the defendant.

Neither of these things was shewn here ; nor

was it indeed stated what the defendant had

required to do with the boilers. There was no

explanation what the weighing of the bºilers

meant. In every respect, therefore, the decla

ration was insufficient.

Lord Denman, C. J.-It seems to me that

this declaration is well enough. The defen

dant must have had some reason for wishing

to weigh the boilers, and he must have asked

permission to do so; and then he promised

b 1 Atk. 494. c 2 P. Wms. 489.

d 2 Myl. & K. 295 S.C. 8 Leg. Obs. 26.
e 1 Atk. 495. -

a Title Assumpsit, Consideration, p. 45.
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that he would return them when they were

weighed. We cannot inquire into the nature

of the benefit he derived from weighing them.

It must be assumed that there is a benefit de

rivable from a party who makes a request which

another may grant or refuse.

Mr. Justice Patteson.—The consideration is,

that the plaintiff had consented to let the de

fendant weigh the boilers; and so the defen

dant had nothing to do but to deliver them up

after he had weighed them. There must have

been some benefit to the defendant. At all

events, there has been some detriment to the

plaintiff.

The other Judges concurred.

Rule refused.—Bainbridge v. Burmston, M.

T. 1838.-Q. B. F. J.

ATTORNEY NOT ADMITTED IN CHANCERY.

Iſhere business was done by a London attorney

(not admitted as a solicitor in the Court of

Chancery) on the written retainer, and for

the account of a solicitor of the Court of

Chancery, resident in the country, though

such business was of the most ordinary kind,

such as serving notices, &c. : Held, that it

was business in respect of which no action

could be maintained by the attorney against

the solicitor before the l Pict. c. 56. Held

also, that having been done before that sta

tute, it could not full within its provisions,

the statute not being retrospective.

Mr. Bingham moved for a rule to shew

cause why the verdict should not be entered

for the plaintiff on the second issue in this

case, as well as on the first. This was an

action by an attorney of this Court against a

solicitor of the Court of Chancery, for business

done. The plaintiff lived in London, the de

fendant in the country; the defendant sent up

a letter, desiring the plaintiff to perform some

business for him in the Court of Chancery,

and the plaintiff did perform it. The business

was of the most ordinary description, such as

serving notices and other matters, which, as

far as skill was required, might have been per

formed by any common messenger. It was

not, therefore business of the kind which would

warrant the defence set up at the trial. The

second plea, on which alone the question arose,

was, that the business was done by the plaintiff

as a solicitor in the Court of Chancery, when

in fact he was not a solicitor, and had not a

right to practise there. This second plea was

true in fact, but it was submitted that either

the defect in the plaintiff’s title to maintain

the action was cured by the statute l Vict. c.

56, s. 4, a or that the written retainer was an

* By which it is enacted “that any person

who shall have been duly admitted an attorney

in any one of her Majesty’s Courts of Law at

Westminster, shall be at liberty to practise in

any other of her Majesty’s Courts of Law at

Westminster, although he may not have been

admitted an attorney thereof. And that no per

son having been duly admitted an attorney or
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authority to the plaintiff to practise in the

Court of Equity in the name of the defendant.

As to the first of these points, the objection

would be that that act was not retrospective,

and could not affect costs which had accrued

before the act was passed, and the case of

Newton v. Spencer,b would be referred to. It

was true that that case did lay down that

doctrine, but it was one which perhaps this

Court would think proper to be reconsidered.

The second point depended on the application

of the stat. 2 Geo. 2, c. 23, s. 10, which per

mitted an attorney of one court to practise in

another court, in which he had not been ad

mitted, upon obtaining from an attorney al

ready admitted there, a written consent to

practise there in his name. Here the letter of

instructions must be treated as a retainer, and

as a written authority for the plaintiff to

practise in Chancery in the name of the de

fendant.

Cur. adv. vult.

Lord Denman, C. J.-In this case a question

was submitted to the Court by Mr. Bingham,

whether what was done by the plaintiff in the

Court of Chancery, he not being regularly ad

mitted in that Court, could be treated as busi

ness done by him as a solicitor in that Court.

We think that it was the business of a solicitor

there, and that it was business which none but

a solicitor ought to do. He then called our

attention to the l Vict. c. 56, and submitted

the question, whether that statute is purely

prospective. We think that it is. In that res.

pect we fully concur with the case of Newton

v. Spencer, in which the Court of Common

Pleas considered and decided that question.

There will, therefore, be no rule in this case.

Rule refused.c Cresswell v. Norcutt, M. T.

1838. Q. B. F. J. -

EXCESSIVE DISTRESS.

A mere taking of an inventory by a person

who claims to have the right of making a

distress, will not constitute a constructive

distress, so us to render the person tuking

4/e intentory, should such distress be ear

cessive, liable to an action on the case for

taking an earcessive distress.

It seems that the proper remedy against him

would be trespass. -

Mr. Godson moved for a rule to shew cause

why the verdict given for the defendants in this

case should not be set aside, and a new trial

granted He moved on the ground of misdirec

tion. This was an action on the case for taking

an excessive distress. The cause was tried before

Lord Chief Baron Abinger, at the last assizes

solicitor in any of her Majesty's Courts of Law

or Equity at Westminster, shall be prevented

from recovering or receiving the amount of any

costs, which would otherwise have been due to

him, by reason of his not being admitted an

attorney or solicitor of the court in which such

costs shall have been incurred. ----

* 4 Bing. N. C. 174.

* See Jones v. Jones, 5 Dowl. P. C. 474.
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for Stafford, when it appeared that the plaintiff

had occupied premises under a man of the

name of Morris, who employed the defendant

as his bailiff. The person who had been pre

viously in occupation of these premises had

gone away, leaving a sum of 15l. due for rent.

The plaintiff was also in arrear for the sum

of 15/., and the defendant, acting as the bailiff,

claimed to put in a distress for the whole sum

of 30l. The defendant had entered into the

premises, and had made an inventory of the

plaintiff’s goods, but had not taken them

away. The plaintiff then brought the present

action. The first count was for an excessive dis

tress; the second, for taking a distress without

a sufficient notice ; and another, the third, was

a common count in trover. The defendant

pleaded the general issue. When the facts

above stated had been proved, the learned

judge said that the plaintiff had mistaken his

remedy, which ought to have been trespass,

and not case for an excessive distress, as it

appeared that no distress had been actually

taken. His Lordship was therefore about to

direct a nonsuit. The defendant, however,

desired the case to go to the jury, and Lord

Abinger then said, that he should direct the

jury to find a verdict for the defendant, for

that in his opinion no distress at all had been

taken. This was clearly a misdirection. In

Swann v. The Earl of Falmouth,a a landlord’s

agent walked round a demised wharf, left a

written notice that he had distrained the goods

lying there for rent, and that they would be

appraised and sold, if not replevied. He then

went away, leaving no one in possession. The

Court held, that as between landlord and

tenant, this was an actual seizure. In Wood

v. Nunn,” the plaintiff was possessed of a

lathe, which was in the shop of S. The latter

being indebted to his landlord for rent, and the

plaintiff being, early in the morning, about to

remove the lathe, the landlord interposed, say

ing, that he would not allow that or any other

thing to go off the premises till his rent was

paid. He then left the shop. The plaintiff

removed the lathe, and in the middle of the

same day, the landlord sent in a broker to dis

train, and followed and brought back the lathe.

The declaration of the landlord in the morn

ing was held a sufficient commencement of the

distress to justify him in bringing back the

lathe, after it had been removed. These cases

shewed that an intention to distrain, clearly

expressed, was in law a distress; and that

actual touching or removal of the thing dis

trained, was not necessary to constitute the

distress. In the present case there had been a

distress less equivocal than in either of the

preceding cases, for the bailiff had actually

taken an inventory of the goods. The distress,

therefore, was complete in law, and the action

was maintainable in its present form.

Lord Denmun, C. J.—We have considered

this case, and do not think that the rule ought

to be granted. In the cases cited there was

a 8 Barn. & Cress. 456.

b 2 Moore & P. 27; 5 Bing. 10.
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some act done in execution of the intention to

distrain. In this case there was a mere inten

tion, which is not sufficient to maintain this

action.

Rule refused.—Spice v. Webb and another,

M. T. 1838. Q. B. F. J.

Common +3 lead.

PARTICULARS OF DEMAND.—CREDIT.-PLEA

OF PAYMeNT.

Hour far advantage could be taken of pay

ment, for which credit is given, in a plain

tiff’s particulars of demand, previous to

the new rule of pleading of Trinity Term

last.

Barstow moved for a rule nisi for a new

trial in this action, on the ground of mis

direction. It was an action of assumpsit for

goods sold and delivered, and the question for

the Court turned upon the bill of particulars,

which had been given by the plaintiff. They

were in the following forin; “This action is

brought to recover a sum of 101.4s., being the

balance due from the defendant to the plaintiff,

on the following account.” Then came the

particulars of the goods sold, the charge for

which was 20!. 4s., and then credit was given,

“ by cash 10l.” leaving a balance of 10l. 4s.

For this, the defendant pleaded paying 5l. into

Court. The dispute at the trial was as to

the value of the goods, and the jury found

that they were altogether worth 14!. lls, 4d.,

so that the 101. received, and the 5l. paid

into Court, over-paid the plaintiff’s demand.

While the attorney of defendant was address

ing the jury, however, the undersheriff said

that he could not, under the circumstances,

have the benefit of the 101. paid, because he

had not pleaded it in bar to the action.

Tindal, C. J.-There is a rule of Court of

last Term which would have decided the

question.

Barstow.—That rule had not come into

operation at the time of the trial, but the

practice was sufficiently clear to entitle him

to his rule.

Tindal, C. J.-Take a rule to shew cause.

Osmond v. Taylor, M. T. 1838. C. P.

JUDGMENT IN EJECTMENT.-SERVICE.

An affidavit stating that the deponent “per

sonally served the four tenants in possession

with a true copy of the declaration,” is not

sufficieut for a rule for judgment against

the casual ejector, but it should be sworn

that each of the four tenants was served.

J. Bayley moved for a rule for judgment

against the casual ejector. There were four

tenants in possession, and the deponent, upon

whose affidavit the motion was made, swore

that he personally served the four tenants in

possession with a true copy of the declaration

in this cause. The difficulty was, that it was

not sworn that each of the four tenants had

received a copy of the declaration.

Tindal, C. J.-It is easy to set that right.

Superior Courts : Common Pleas.-Erchequer.

You are not limited as to the time in which

you inake the application now.

Rule refused.—Doe d. Levi v. Roe, M.T.,
1838. C. P.

Cºrtbequer of 33leag.

INsolveNT.-superseDEAS.—DETAIN ER.

A prisoner who has been discharged con

ditionally, on suffering a certain imprison

ment, and is detained at the instance of

a creditor after the adjudication, is not

supersedahle pursuant to l Reg. Gen. H.

T. 2 hº. 4, if the plaintiff does not declare

within two terms.

Relly moved for a rule to shew cause why

the defendant should not be discharged out of

custody, it being suggested that he was super

sedable pursuant to l Reg. Gen. H. T. 2 W. 4,

on the ground of the plaintiff not declaring

within two terms from the defendant's goingin

to custody. It appears from the affidavits, that

the defendant had some time since been taken

in execution, and having remained the usual

time, had, pursuant to his petition to the Insol

vent Court, obtained his discharge except as to

one debt. The order of the Court directed him

to be discharged as to that debt also at the expi

ration of sixteen months. Almost immediately

previous to the expiration of that period, (on

the 12th May), a detainer was lodged against

the defendant, at the suit of the plaintiff. Pur

suant to this writ, the plaintiff had not declared,

and therefore it was submitted that the de

fendant was supersedable, and therefore en

titled to his discharge, unless the provisions

of 7 G.4, c. 57, s. 15, interfered with the direc

tions of the rule. The words of the section

were these:—“That no prisoner who shall

have so petitioned the said Court for relief

under this act, shall, after the filing of his or

her petition, be discharged out of custody as to

any action, suit, or process, for or concerning

any debt, sum of money, damages or claim,

with respect to which an adjudication in the

matter of such petition can, under the provi

sions of this act be made, by or by virtue of

any supersedeas, judgment of non pros., or

judgment as in case of a nonsuit, for want of

the plaintiff or plaintiffs’ in such action, suit,

or process proceeding therein.” In the pre

sent case, however, the detainer was lodged

after the adjudication of the case by the Insol

vent Court, whereas the action in the Insolvent

Act evidently referred to detainers lodged

before adjudication. The rule of Court,

therefore, must be considered as in full and

undiminished force. The present rule ought

consequently to be granted.

Per Curiam.—We are of opinion that the

section in question in the Insolvent Act does

apply to a detainer after the adjudication of

the insolvent's petition. Why should we compel

the plaintiff to proceed when the result could

not be of any benefit to him : The circum

stances indeed might be a ground for ap

plying to stay proceedings. However, it is

sufficient for us to say that we think the de
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fendant is not supersedalle, and therefore the

present application must fail.

Rule refused.—Buzzard v. Bousfield, M. T.

1838. Excheq.

A RREst BY JUDGE's orDER.— IMPR1son

M. ENT FOR D F BT Bi LL.-I) E LAYING CRE

i) it to its. -

Under l & 2 Pictoria 1, c. 110, s. 3, a de

fendant, about to leave the country, hy

rhich absence his creditors may be delayed,

can be arrested by a judge's order.

Booth moved for a rule to shew cause why an

order made by Mr. Baron Gurney should not

be set aside. The order was made by his

Lordship pursuant to the discretionary power

given by the 1 & 2 Victoria, c. 110, s. 3, for

the arrest of the defendant. It appeared that

the affidavits shewed the defendant to have

been an officer in the Scotch Fusileers, and

afterwards to have obtained a commission in

the 22d. That regiment was now quartered

in Ireland, and the defendant having obtained

leave of absence, had come to this country.

During his stay, the plaintiff having ascertained

his presence here, applied to Baron Gurney

for the arrest of the defendant. The order

was accordingly made, and the defendant was

arrested. He was now in custody, and the

object of the present rule was to obtain his

discharge. The question was, whether the de
fendant could be arrested under the circum

stances, and pursuant to the late act of par

liament. The words of the section were,

“That if a plaintiff in any action in any of her

Majesty's Superior Courts of Law at Westmin

ster in which the defendant is now liable to

arrest, whether upon the order of a judge or

without such order, shall, by the affidavit of

himself or of some other person, show to the

satisfaction of a judge of one of the said supe

rior courts that such plaintiff has a cause of

action against the defendant or defendants to

the amount of 20l. or upwards, or has sus

tained damage to that amount, and that there

is probable cause for believing that the de

fendant, or any one or more of the defendants,

is or are about to quit England unless he or

they be forthwith apprehended, it shall be

lawful for such judge, by a special order, to

direct that such defendant or defendants so

about to quit England shall be held to bail for

such sum as such judge shall think fit, not ex

ceeding the amount of the debt or damages.”

Parke, B.-It appears to us, that the cases

in which the discretion of a judge ought to be

exercised for the purpose of making an order

for the arrest of a party, are those in which

from the absence of a party from the country

the creditor would probably be delayed. In

the case, therefore, of the captain of a steam

vessel sailing between Dover and Calais leaving

the country for the purpose of his voyage, he

could not be considered as leaving the country

under such circumstances as would be likely

to delay his creditors. He would, in the course

of his business, and the necessary course of it,
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he very soon returning. But here the de

fendant would, when the period of his leave of

absence has expired, return to the performance

of his military duties. How long he might be

detained at the instance of his superiors, it

would be impossible to say... We think, there

fore, that his purposed and necessary absence

on his duties would be calculated to delay the

creditor, and therefore we think the learned

Baron was quite right in making the order for

the arrest of the defendant. There was a case

at chambers in which Lord Chief Justice Tin

dal and Mr. Justice Coltman took a different

view ; , but those learned judges have since

formed a different opinion, conformable to the

view now taken by the Court. The rule

now prayed for cannot therefore he granted.

Rule refused.—Larnhin v. Willan, M. T.

1838. Exchequer.

ON THE APPROACHING

EXAMINATI()N.

It appears that the extraordinary number of

candidates who had given notice for the en

suing examination, has been much diminished.

Instead of one hundred and sixty, and up.

wards, the number will probably be less than

one hundred and thirty, in consequence of the

non-production of testimonials of due service.

The Court, however, has excused some of the

applicants who had not left their papers, under

peculiar circumstances, and permitted their

examination. -

The mode of proceeding will be such as we

have described on former occasions, but which

we now concisely repeat for the information of

those who may not have our previous infor

mation before them.

On entering the hall of the Law Society,

between half-past nine, and ten o’clock, on

Monday next, each candidate will have a

number given to him, and will take his seat at

At ten

o'clock the Examiners will enter the hall, and

a paper of questions will be delivered to each

candidate, with his name and number upon it,

containing questions to be answered in writing,

classed under the several heads of, 1. Preli

minary. 2. Common and Statute Law, and

Practice of the Courts. 3. Conveyancing. 4.

Equity and Practice of the Courts. 5. Bank

ruptcy and Practice of the Courts. 6. Cri

Each candidate is required to

the table according to such number.

minal Law.
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answer all the preliminary questions (No. 1.);

and it is expected that he should answer in

Three or more of the other heads of inquiry,

—Common Law and Equity being two there

of. The answers to the questions under the

several heads are to be written on separate

papers, prefixing to each answer the number

of the question; and each paper should be

written in a plain and legible manner, and

signed. When the candidate has finished his

answers, he will deliver them, together with

his printed copy of the questions, at the Ex

aminers’ table; and he will then receive a

ticket, which he is to give to the person at the

door when he goes away. No candidate will

be allowed to communicate with, receive assist

ance from, or copy from the paper of another ;

and in case this rule is discovered to be in

fringed, such person will be considered not to

have passed his examination.

We wish them a “good deliverance;” and

in order to effect this end,we recommend even

the most competent of the candidates to do

their best; and such as are apprehensive of the

result, we advise to take the full time allowed

by the Examiners, which extends generally

till five o’clock. After two or three o'clock

the hall becomes much thinned, and those

who have been excited up to that time may

then re-consider more calmly the answers they

intended to give, and modify them.

We cannot learn that there is any intention

to increase the difficulty of the examination

for the present term, and therefore hope that

the long vacation has enabled the candidates

so to prepare themselves that very few, if any,

will be postponed.

SITTINGS OF THE COURTS.

Queen's 33cmri).

Michaelmas Term, 1838.

2nd Pictoria ; 12th November, 1838.

NOTICE.

This Court will, on the 27th day of November

instant, hold sittings, and will proceed in dis

posing of the business in the special paper, on

the said 27th day of the said month and the

On the approaching Eramination.—The Editor's Letter Bor.

three following days; and on the first day of

December, will give judgment in cases pre

viously argued, and will proceed in disposing

of the business, by hearing arguments in the

cases now pending in the Crown paper; and

during those five days, sittings at nisi prius

will be suspended.

The adjournment day in Middlesex, is fixed

for Monday, December 3rd.

The Court will not sit after Terim for the

trial of causes, either in Middlesex or Lon

don, before that day.

THE EDITOR'S LETTER BOX.

We are deeply obliged by the kind zeal of

our friendly correspondents, but think we

should not be warranted in occupying the time

of our readers by matters of a merely private

and personal nature.

The letter of N. has been received, and we

shall avail ourselves of some early opportunity

to publish it.

Our remarks last week regarding persons

who have given notice of examination and not

of admission this Term, were not intended to

throw any doubt on the legality of the pro

ceeding. The parties have clearly a right

under the examination rules of Hilary Term,

1836, to apply for examination one Term, and

for admission the following Term. We merely

gave the names by way of precaution, because

we were informed that in one instance a party

had been examined, against whom, if his ap

plication had been known, an opposition would

have been made on the ground of defective

service. We shall therefore endeavour in

future to procure the names of persons who

adopt this practice.

A complete set of the whole sixteen volumes

of the Legal Observer may be had, price, in

boards 91. 10s. ; in half-calf, 12l.; in whole calf,

131. Vols. 1 to 12 at 10s. each. The Proprie

tors have reprinted several Numbers, and any

portion of the work may now be had at the

Office, or (by order) of all booksellers.

*** The 4th Part of the Digest of all re

ported Cases for 1838, is now published, price

2s. 6d. This completes the Analytical Digest

for the year. We direct attention to the ad

vertisement on the Wrapper, as to the con

tents of the Volume. The whole law is thus

brought down to the present time.

Erratum.—Tullett v. Armstrong.—In the last

line but one of the head note to this case,

p. 26, antë, read “on” for “or.”



&ſije 3!egal

**

(1903en her,

SATURDAY, NOVEMBER 24, 1838.

“Quod magis ad Nos

Pertinet, et neciº malum est, agitalmus.

HoRAT.

LETTERS

TO THE LORD CHANCELLOR.

Letter II.

ON THE ARREAR OF BUSINESS IN EQUITY.

My Lord,

IN pursuance of the duty I assigned to my

self in the first letter which I had the ho

nour of submitting to your Lordship on the

subject of the present arrears of business in

equity, I now proceed to state the various

plans which have recently been devised for

disposing of them. I limit this inquiry to

what has been done in the present century;

as it must be admitted that little, if any

thing, was ever done, with this object in

view, before this period, although complaints

on the subject were, as is known to all, of a

much older date. Let me inquire therefore

what has been done since the year 1800.

The first step of any importance which was

taken to remedy the arrear of business in

equity was the creation" of the office of

Vice Chancellor in the year 1813, by which

a new Court was called into existence, hav

ing co-ordinate jurisdiction with that of the

Master of the Rolls. The next was the

establishment of the Court of Review,” with

the intention of relieving the Court of

Chancery almost entirely from its bank

ruptcy jurisdiction. The third step taken

may be considered to be the Chancery Re

gulation Act," by which the disposal of some

ordinary motions was transferred to the

offices of the Masters. This is all that has

been effected towards facilitating the hear

ing of causes. Need it be said that more

than this is required I have already ad

a 53 Geo. 3, c. 24.

b l & 2 W, 4, c. 94.

c 3 & 4 W. 4, c. 94.

Vol. xv.11.-No. 495.

~

verted to the state of the business in the

Vice Chancellor's Court. With all the

quickness and powers of despatch of the

learned Judge who now sits in this Court—

with all his indefatigable industry and at

tention to his duties, we have seen that

there was at the commencement of the pre

sent term an arrear of THREE HUNDRED AND

FIFTY-FIVE causes in his Court, besides other

business.d. As to the Court of Review, that

certainly is not oppressed with business:

no one can lay that to its charge. It stalks

like a ghost through Westminster Hall, and

will not be spoken to. We have indeed

but little evidence that such a Court ac

tually exists. Its Judges “come like sha

dows, so depart:” and these learned persons

always remind me, so far as the sittings of

the Court are concerned, more of the beings

of another world than of mere flesh-and

blood Judges." But it is sufficient for my

d See ante, p. 18. - - -

e A reference to some of the accounts of

beings of another world will best illustrate the

justice of this remark. Let us take the ghost

in Hamlet. -

“Mar. Look where it comes again.

Ber. It would be spoke to.

Mar. Speak to it, Horatio.” "

It is offended.

Ber. See it stalks away.

Hor. Stay, speak; I charge thee, speak.

Mar. It is gone, and will not answer.”—[Act

l, sc. 1.]

Let us suppose Marcellus, Bernardo, and

Horatio three barristers, and we shall see that

this is very like some of the sittings of the

Court of Review: but the resemblance to the

mysterious beings in Macbeth is even closer;

Fancy the scene to be Westminster Hall, and

Macbeth and Banquo two of the learned coun

sel of this Court.

“Ban. What are these,

So withered and so wild in their attire,

That look not like the inhabitants o' the earth

E
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present purpose to observe that the esta

blishment of this Court has afforded no

sensible relief to the Court of Chancery,

nor has this ever been said by any one ac

quainted with the facts of the case. Neither

will it be said that the disposal of a few

motions of course by the Masters, although

very well and proper in its way, has been a

panacea for the evils under which the Court

of Chancery labours. And thus much for

what has been done to remedy these evils.

Proceed we now, my Lord, to inquire what

has been projected, and to collect the opi

nions which have been given of late years

by various eminent persons on the nature of

the remedy to be applied.

In the year 1829 Lord Lyndhurst, then

Chancellor, introduced a bill for the ap

pointment of an additional Judge in Equity,

which passed the House of Lords, but was

thrown out by the House of Commons.

This has generally been considered a mea

sure not well weighed, and somewhat hastily

brought in ; and I need not therefore say

any thing further respecting it. It is only

valuable as shewing that, in the opinion of

the noble and learned Lord who fathered it,

And yet are on’t 2 Live you, or are you aught

That man may question : * * *

I” the name of truth,

Are ye fantastical, or that indeed

Which outwardly ye shew

[Witches vanish.]

The earth hath bubbles as the water hath,

And these areof them. Whither are they vanish'd?

Macb. Into the air, and what seemed corporal

Melted as breath into the wind—

Would they had stayed "–[Act 1, sc. iii.]

And then again in the fourth act:

“Mac. What is't you do?

All. A deed without a name.

Mac. I conjure you by that which ye profess,

Howe'er you came to know it, answer me.

1st Witch. Speak |

2d Witch. Demand

3d Witch. We’ll answer * * *

Mac. Tell me, thou unknown power———

1st Witch. He knows thy thought,

Hear his speech, but say thee nought.

Mac. I will be satisfied.

ls! Witch. Sherr 1

2d Witch. Shew 1

3d Witch. Shew 1

All. Shew his eyes and grieve his heart,

Come like shadows, so depart 1

[The witches dance, and vanish.]

Mac. Where are they Gone?”—[Act 4,

sC. 1.

ºut. words, the three Judges meet, and

after disposing of a few motions of course,

they grant a rule to shew cause, thus cut

short the argument, and then break up, and

take their morning's ride. Of course, the

learned Judges are not to be blamed for this.

Letters to the Lord Chancellor.

some additional judicial power was required

in the Court of Chancery.

The opinions of another of your Lordship's

very recent predecessors, Lord Brougham,

have somewhat fluctuated on this subject.

At the close of the session in 1832, his

lordship being Chancellor, he declared it

to be his fixed and unalterable opinion

that a great change in the office of Lord

Chancellor was necessary. “I propose,”

said his lordship, “to separate one branch

of the Lord Chancellor's judicial functions—

I mean that branch in which he sits and

acts as a Judge alone, from his other func

tions—from his political functions, and from

the functions which he discharges as Speaker

of the House of Lords, and also from that

other function incident to the Speakership

of this House— I mean the judicial function

in that appellate jurisdiction, not exercised

by the Lord Chancellor alone, but in con

junction with coadjutors of a judicial cha

racter.” And his lordship was further of

opinion that this might be done “without

a single shilling of additional burthen to the

public;” but he did not go into any further

details on the subject. In July 1833, Lord

Brougham still holding the Great Seal, again

adverted to this subject, and proposed that

a Chief Judge in Equity should be appoint

ed, reserving to the Lord Chancellor his

political functions, his ministerial functions,

his functions in the House of Lords in cases

of appeal to them, his functions in the

Privy Council, and his judicial functions in

the Court of Chancery, to be exercised

whenever necessary, and also his jurisdic

tion in lunacy. The Chief Judge in Equity

to be paid by taking 2000l. from the Mas

ter of the Rolls on the next vacancy of that

office, and 6000l. from the Lord Chancellor,

leaving him 8000l., and thus giving to the

Chief Judge in Equity 8000l. The Chief

Judge to have jurisdiction in all matters

depending in the Court of Chancery, and

nearly the same powers as the Lord Chan

cellor. At the close of the session in 1834,

which was the last year of Lord Brougham's

Chancellorship, he again mentioned the

subject, and said that his great reason for

not bringing in a bill for this purpose was,

that looking at the state of arrears in the

Court of Chancery, he thought it likely that

in a few weeks there would be none at all;

and this being the case, he did not see any

occasion for the appointment of an addi

tional Judge. It follows, however, that

f For these opinions of Lord Brougham

I am indebted to this work, vol. 10, p. 1, where

they are stated at greater length.
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if there were an arrear, Lord Brougham's

opinion as to the necessity of this appoint

ment would still be in force: and this being

the case at present to so great and lament

able extent, it may be asserted that Lord

Brougham is now of opinion that a great

alteration is necessary in the present ar

rangement of the judicial power of the Court

of Chancery.

I have thus shewn that in the opinion of

your Lordship's two immediate predecessors,

it is necessary that some steps should be

taken for diminishing the arrears in equity,

by the appointment of an additional Judge.

In my next letter I propose to advert to the

opinions of your Lordship and others, on the

same subject, which have been still more

recently given. And fortunately here I

shall have it in my power to go more into

detail than I have hitherto been able to do;

and the further consideration of this subject

will conveniently divide itself into two bran

ches; first, the remedies proposed as to the

appellatejurisdiction of the House of Lords;

and secondly, to those applicable to the state

of the Court of Chancery.

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

Lincoln’s Inn, Nov. 20, 1838.

THE RESULTS OF THE LAW

COMMISSIONS.

No. I.

THE REAL PROPERTY REPORTS.

WE think we cannot render a more accept

able service to our readers, more especially

to the students among them, than shortly

to point out the various recommendations

which have been made by the Law Com

missioners, whose Reports form so remark

able a feature in the legal history of the

present century. It is to be observed that

the most important of these commissions

were originally formed during the time that

Sir Robert Peel held the seals of the Home

Office; that several of the commissioners

have heen elevated to the bench, or have

held the most important situations in the

law; and that this circumstance, added to

their learning, experience, and extensive

practice, stamp their recommendations with

the highest authority. Many of the Re

ports contain a valuable summary of the

portions of the law to which they relate,
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and the whole of them embrace suggestions

and information of much use in the actual

practice of the law as it at present exists,

but of even greater importance as bearing

on the future changes which are to be

effected. It has been one of the great ob

jects of this work to explain and facilitate

the various bills and acts which have been

brought in or passed in pursuance of their

recommendations; and we shall see that

although much has been done, yet more,

perhaps, remains behind.

We will begin with the Reports of the

Real Property Commissioners. They were

originally the present Attorney General,

Mr. Tinney, Mr. Hodgson, Mr. Duckworth,

and Mr. Brodie; and afterwards three other

gentlemen were added, the late Mr. San

ders, Mr. Duval, and Mr. Tyrrell,—all per

sons, it need not be said, of the first emi

nence in the profession. Their first Report

was devoted to the consideration of the

rules relating to inheritance and descent,

dower, curtesy, fines, and recoveries, pre

scription and limitations of actions; and

various alterations were suggested in these

branches of the law; bills were brought in

to carry them into effect; and the Prescrip

tion Acts (2 & 3 W. 4, c. 71, and 2 & 3

W. 4, c. 100); the Descent Act (3 & 4

W. 4, c. 105); the Dower Act (3 & 4 W. 4,

c. 105); the Fines and Recoveries Abo

lishing Act (3 & 4 W. 4, c. 74); and the

Limitations of Actions Act (3 & 4 W. 4.

c. 74), were the results. All the positive

suggestions of the commissioners contained

in this Report are now carried into effect,

except that relating to Curtesy; but the

bill brought in for this purpose was dropped,

and will probably not be again introduced.”

The first Report, besides giving the grounds

for these important changes, contains sug

gestions on some other points either fully

developed in subsequent reports, or which

may be the germs of future alterations.

The Second Report is devoted to the con

sideration of the propriety of a general

registry, and the commissioners came to

the conclusion in favour of its establish

ment. The bill, however, which was brought

in, in pursuance of this report, was three

times lost in the House of Commons, by

large majorities, and seemed to be equally

unpalatable to the public as the profession,

and will not be speedily again brought

forward.

The Third Report relates to tenures, con

tingent remainders, future estates, and per

a See this bill, 2 L. O. 310.

E 2
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petuities, covenants, and a period of limit

ation for the rights of the church; and this

we consider by far the most valuable of the

labours of the Real Property Commissioners,

more particularly as giving an account of

the actual state of the difficult and intricate

branches of the law to which it relates.

No part of the suggestions contained in this

Report have yet been carried into effect,

except a part of that relating to a limita

tion of the rights of the church, by the 3 &

4 W. 4, c. 27, ss. 30–36; but several

bills are now pending, having in view the

carrying into effect the proposed alterations,

more especially the bills relating to the

enfranchisement of copyholds, which are

already before our readers, and to which

we shall shortly advert, with reference to

the recommendations contained in the Re

port of the Select Committee of the House

of Commons on the subject, (which see

16 L. O. 425).

The Fourth Report of the Real Property

Commissioners relates entirely to the law

of wills and devises, and is the foundation of

the late Wills Act (1 Vict. c. 26). It is

generally allowed to be a masterly exposi

tion of the law on that subject, and is of

much value, as being a key to the construc

tion of the new act.

Here the Reports of the Real Property

Commissioners terminate—as their commis

mission has been allowed to expire; but it

will be seen at once how large a portion of

the law was examined by them, that the

results, so far as they have proceeded, are

not inconsiderable, and that the acts recom

mended by them may be even more exten

SIWe.

PRACTICAL POINTS OF GENERAL

INTEREST.

ARREARS OF TAXES.

It is enacted by the 5 & 6 W. 4, c. 20, s. 13,

after reciting the latter part of the 45th sec

tion of the 43 Geo, 3, c. 99, (which provided

that the schedules of defaulters should be re

turned by the Receiver General into the Court

of Exchequer) and also reciting that it was

expedient that such schedules should be de

posited and remain with the Commissioners of

Stamps and Taxes, at their head office, “that

all. such schedules as aforesaid, shall be de

livered by the Receiver General of Taxes to

the Commissioners of Stamps and Taxes, and

shall be deposited and remain in their head

Practical Points of General Interest.

office, and the production of any schedule so

deposited and purporting to contain the names

of any defaulter, shall be conclusive evidence

against any person therein named, as making

default of payment of the sum being due, un

less payment thereof shall be proved; and any

such sum shall be recoverable from the person

making default of payment thereof, as a debt

upon record to the King's Majesty with full

costs. An information, in the nature of a

popular action, having been filed by the At

torney General, under stats. 43 G. 3, c. 99,

and 5 & 6 W. 4, c. 20, to recover certain

arrears of assessed taxes, it was held that the

proceedings ought to be by scire facias or ex

tent or information upon the record itself.

Lord Abinger, C. B., delivered the following

judgment, to which we need not direct atten

tion.

This was an information filed by the Crown,

not purporting to be filed upon any document,

or any record, but simply stating that the de

fendants had been assessed in certain taxes,

and that a warrant had issued against him,

signed by the Commissioners, but that the

amount had not been, nor could be collected

under it, and that the same remained due and

in arrear, and unpaid to his Majesty, whereby

an action had accrued, &c. The information

was supported at the trial by the production

of the assessment itself from the Tax Office,

in which the defendant was found to be in

arrear for the sum of money stated in the in

formation, and sought to be recovered. It

was contended on the part of the Crown, that

by a modern statute, the 5 & 6 W. 4, c. 20,

s. 13, the assessment was made conclusive

evidence; but on the part of the defendant,

it was objected by Mr. Price, that the same

statute made the debt recoverable as a debt of

record, and that the Crown could only recover

a debt of record by scure facias or extent, or

by filing an information upon the record itself.

This was an information in the nature of a

popular action of debt, without any record at

all. My impression originally at the trial was,

that the objection must prevail. The Court

has, however, taken time to consider it; and,

with some degree of reluctance, we have come

to the conclusion that the objection was a valid

one, and that a verdict must be entered for the

defendant. It is very remarkable, that by this

act of parliament, the assessments that used to

be returned into this Court, are now returned

to the Commissioners of Taxes, and are to be

kept in their office; and yet the person who is

in arrear is made liable to pay the arrears as a

debt upon record. The document is, by the

act, required to be kept by Commissioners in

Somerset House; and though no doubt the

object of the act was very laudable and correct,

it is very unfortunate that the words “shall be
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recoverable as a debt upon record,” were

used in it. We know of no means to recover

the arrears as a debt upon record, except by

scire facias, or by extent, or by filing an infor

mation upon the record itself. Here, there is

nothing but a mere assessment and a warrant.

Rule absolute to enter a verdict for the defen

dant. Attorney General v. Sewell, 4 Mee. &

Wels. 77.

DEFECTIVE ASSIGNMENTS OF AR

TICLES OF CLERKSHIP.

SINCE our observations last week on the

defective form of Assignments of Articles

of Clerkship,” by not providing expressly

for the interval between the service under

the articles and the execution of the assign

ment, two applications for examination have

been made to the Court of Queen’s Bench,

and permission was granted to take the ex

amination de bene esse. The Examiners

accordingly proceeded with the examination

of the two gentlemen in question, with re

gard to one of whom there was a chasm of

nine months between the articles and as

signment, and of nearly fifteen months in

the other. In another case, the Court of

Common Pleas had directed an examina

tion without prejudice to a similar question

of fourteen days only. There were also

two other instances, one of a month, and

another of six weeks, in which the Ex

aminers proceeded conditionally, in order

that the parties might, if necessary, serve

the interval before next Term, and obtain

their admission without a Term's notice.

We are informed that the Judges of the

Queen's Bench have decided that the can

didates who have served subsequently to

the assignment a sufficient length of time

to make up the deficiency between the ar

ticles and assignment may be admitted.

The point does not appear to have been

argued adversely before the Court, and it

is not clear but that these gentlemen are let

in under peculiar circumstances; and from

the practice being frequent, if not common,

of adopting the form used in these instances.

It is certain, however, that in many, if not

the majority of instances, an express pro

vision is made “for such further time, as

with the former service, will make up the

full term of five years.” We think the pru

dent course is to adopt this form, in order

that (in the words of the statute) the parties

may be “bound by contract in writing;”

* See p. 36, ante. ſ
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and as the Judges hold that even in the

cases in question there must be an actual

service, equal to the time lost before the

assignment, there is nothing gained by

omitting the additional words.

We regret that no formal Rule of Court

has been made on this point, which might

have guided as well the members of the

profession as the Examiners, in the dis

charge of their duty; but we understand

that several of the learned Judges have

intimated their opinion to the following

effect:—

The service between the death of one

attorney and the assignment to another

cannot be included in the five years; but

there is a distinction between the term and

time of five years; and where the assign

ment has been made “for the residue of

the term,” a service of so much time as,

with the former service, will complete “the

term” of five years, will be sufficient. The

“residue” of the term of five years means

so much of the time as remained unserved

when the first master died; and such resi

due must be computed from the execution

of the new contract.

Some remarks appear to have been made

on the propriety of the question thus raised

by the Examiners, as if they had been too

scrupulous in the performance of their duty.

This is sufficiently answered by the doubts

of the Judges,—the time taken by them to

consider the point—and by the very ingeni

ous distinction (though it may be sound and

logical) between the expressions term and

time, as applied to the words of the statute

and the nature of the contract. It will be

recollected also that the very object of these

New Rules and Regulations was to abolish

the laxity of practice which prevailed under

the old rules, and to enforce a strict adhe

rence to the provisions of the several sta

tutes. It is clear that it was not the pro

vince of the Examiners to act without the

authority of the Court upon a doubtful con

struction of the act, and espesially where

the leading cases had laid down the neces

sity of a strict construction. We believe

that the Judges, and the profession at large,

are quite as desirous that there should be a

due and faithful service under a contract in

writing, as that the candidate should be

able to answer a given number of questions

with tolerable accuracy.
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CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXIV.

BENEFICES IN PLURALITY.

1 & 2 Vict. c. 106.

An act to abridge the holding of Benefices in

Plurality, and to make better Provision for

the Residence of the Clergy.

14th August 1838.]

Reciting 21 H. 8, c. 13, and 57 G. 3, c. 99.

And that it is expedient to consolidate and

amend the said laws, and to restrain the hold

ing of pluralities, and to make further provi

sion for enforcing the residence of spiritual

persons upon their benefices, and to limit the

exemptions from such residence; and also to

make further provision respecting the appoint

ment and support of stipendiary curates in En

land : Be it therefore enacted, that so much

of the said recited acts as is now in force shall

be and the same is hereby repealed, save and

except only such part of the said last-recited

act as repeals certain acts and parts of acts

therein particularly recited: Provided always,

that nothing herein contained shall exempt any

person from any penalties incurred under the

said last-recited act before the time of passing

this act, or take away or affect any proceedings

for recovery thereof, whether commenced or

not before the passing of this act, or shall

annul or abridge any licence granted under

the provisions of the said last-recited act before

the time of passing this act.

2. Not more than two preferments to be held

together.—That from and after the passing of

this act no spiritual person holding, more be:

nefices than one shall accept and take to hold

therewith any cathedral preferment, or any

other benefice; and that no spiritual person

holding any cathedral preferment and also

holding any benefice shall accept and take to

hold therewith any other cathedral preferment

or any other benefice; and that no spiritual

person holding any preferment in any cathe

dral or collegiate church shall accept and take

to hold therewith any preferment in any other

cathedral or collegiate church; any law, canon,

custom, usage, or dispensation to the contrary

notwithstanding: Provided, that nothing herein

before contained shall be construed to prevent

any archdeacon from holding, together with his

archdeaconry, two benefices, under the limita

tions herein-after mentioned with respect to

distance, joint yearly value, and population,

and one of which benefices shall be situate

within the diocese of which his archdeaconry

forms a part, or one cathedral preferment in

any cathedral or collegiate church of the

diocese of which his archdeaconry forms a

pat, and one benefice situate within such

dioccse, or to prevent any spiritual person

holding any cathedral preferment, with or

without a benefice, from holding therewith

any office in the same cathedral or collegiate

church, the duties of which are statutably or

accustomably performed by the spiritual per

sons holding such preferment.

Changes in the Law.

3. Nor two Benefices, unless within Ten

Miles of each other.—That, except as herein

after provided, no spiritual person holding any

benefice shall accept and take to hold there

with any other benefice, unless it shall be

situate within the distance of ten statute miles

from such first-mentioned benefice.

4. Nor if Population of one such benefice is

more than 3,000, or joint yearly value shall

eaceed 1000l.—That, except as herein-after

provided, no spiritual person holding a benefice

with a population of more than three thousand

persons shall accept and take to hold therewith

any other benefice having, at the time of his

admission, institution, or being licensed there

to, a population of more than five hundred

persons; nor shall any spiritual person holding

a benefice with a population of more than five

hundredpersons accept and take to hold there

with any other benefice having, at the time of

his admission, institution, or being licensed

thereto, a population of more than three thou

sand persons; nor shall any spiritual person

hold together any two benefices if, at the time

of his admission, institution, or being licensed

to the second benefice, the value of the two

benefices jointly shall exceed the yearly value

of onetº:

5. If yearly value of one of said benefices be

less than 150l., and the population shall eaceed

2000 persons, the two may be held jointly, after

statement of reasons by the bishop. Proviso

as to residence on larger parish.--That in

case the bishop or bishops, as the case may be,

to whom any two benefices within the distance

of ten miles from each other shall respectively

be subject, which, under the provision herein

before contained, might not be holden toge

ther, but one of which benefices shall be below

the yearly value of one hundred and fifty

pounds, and the population of which shall ex

ceed two thousand persons, shall think it ex

pedient that the incumbent of one of such

benefices should be permitted to hold the said

two benefices together, the said bishop or

bishops shall be at liberty, upon application

made to him or them for that purpore by such

incumbent, to state in writing under his or

their hand or hands the reason why such bene

fices should be holden together, and in such

case it shall be lawful for the said incumbent

to hold the said two benefices together: Pro

vided always, that in the last-mentioned case

the bishop of the diocese within which such

benefice having a population exceeding two

thousand persons is situate may from time to

time, if he shall so think fit, by an order under

his hand and revocable at any time, require

that such incumbent should keep residence on

and personally serve such benefice during the

space of ninemonths in each year; and if such

incumbent shall not, in obedience to the terms

of such order and until the same be revoked,

reside on and personally serve such benefice,

he shall be liable to all the penalties for non

residence imposed by this act, notwithstanding

he may have a legal exemption, permanent or

temporary, from residence, or may be resident

on some other benefice of which he may be

possessed, or may be performing the duties of
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an office, and the performance of the duties of

which might in other cases be accounted as

residence on some benefice : Provided always,

that such spiritual person may, within one

month after service upon him of any such

order, appeal to the archbishop of the province

who shall confirm or rescind such order as to

him may seem just and proper.

6. License or dispensation to hold together

any two benefices must be obtained from the

Archbishop of Canterbury.—That before any

spiritual person shall be allowed to hold any

two benefices together under any provision of

this act, it shall be necessary for such person to

obtain from the Archbishop of Canterbury for

the time being a licence or dispensation for

the holding thereof, which licence or dispensa.

tion the said archbishop is hereby empowered

to grant under the seal of his office of facul

ties, upon being satisfied as well of the fitness

of the person as of the expediency of allowing

such two benefices to be holden together, and

that such licence or dispensation shall issue in

such manner and form as the said archbishop

shall think fit; and for such licence or dis

pensation there shall be paid to the registrar

of the said office the sum of thirty shillings and

no more, and to the seal keeper thereof the

sum of two shillings and no more; and that no

stamp duty, nor any other fee, save as herein

before mentioned, shall be payable on the

licence or dispensation to be granted as afore

said, nor shall any confirmation thereof be

necessary; nor shall it be required of any

spiritual person applying for any such licence

or dispensation to give any caution or security

by bond or otherwise before such licence or

dispensation is granted; and if the said arch

bishop of Canterbury shall refuse or deny to

grant any such licence or dispensation as

aforesaid, it shall be lawful for her Majesty, if

she, by the advice of her Privy Council, shall

think fit, upon application by the person to

whom such licence or dispensation shall have

been refused or denied, to enjoin the said

archbishop to grant such licence or dispensa

tion, or to show to her Majesty in Council

sufficient cause to the contrary, and thereupon

to make such order touching the refusal or

grant of such licence or dispensation as to her

Majesty in council shall seem fit; and such

order shall be binding upon the archbishop.

7. A Statement of certain particulars to be

made by every spiritual person to the Bishop of

the Diocese previous to application for a

licence , or dispensation. —That where any

spiritual person shall be desirous of obtaining

a licence or dispensation for holding together

any two benefices, such spiritual person shall,

reviously to applying for the grant of such

cence or dispensation, deliver to the bishop

of the diocese where both benefices are situate

in the same diocese, or to the bishops of the

two dioceses where such benefices are situate

in different dioceses, a statement in writing

under his hand, verified as such bishop or

bishops respectively may require, according to

a form or forms to be promulgated from time

to time by the Archbishop of Canterbury and

55

approved by the Queen in council, in which

statement such spiritual person shall set forth,

according to the best of his belief, the yearly

income arising from eaeh of the said benefices,

separately, on an average of the three years

ending on the twenty-ninth day of September

next before the date of such statement, and

the sources from which such income is derived,

and also the yearly amount, on an average of

the same period of three years, of all taxes,

rates, tenths, dues, and other permanent

charges and outgoings to which the same bene

fices are respectively subject, and also the

amount of the population of each of the said

benefices, to be computed according to the

last returns made under the authority of par

liament, and also the distance between the two

benefices, to be computed according to the

directions of this act ; and it shall be lawful

for the bishop to whom such statement shall

be delivered to make any inquiry which he

may think right as to the correctness of the

same in respect to the benefices or benefice

within his diocese ; and such bishop is hereby

required within the space of one month after he

shall have received such statement as aforesaid,

to transmit to the Archbishop of Canterbury a

certificate under his hand, in which certificate

such bishop shall set forth or shall annex

thereto a copy of the statement delivered to

him as aforesaid, and shall thereby certify the

amount at which he considers that the anuual

value and the population of each of the two

benefices (where both benefices are situate

in the same diocese) and the distance of the

said two benefices from each other, or the

amount at which he considers the annual value

and the population of the benefice within the

diocese of such bishop (where the two benefices

are situate in different dioceses) and the dis

tance of such benefice from the other benefice,

ought to be taken, with respect to the licence

or dispensation in question; and whenever

both or either of the benefices shall be in the

diocese or jurisdiction of the Archbishop of

Canterbury, a certificate shall be made out in

manner aforesaid by the archbishop, and shall

be retained by him.

8. How annual value of two benefices to be

held together by dispensation, to be estimated.—

That in estimating the annual value of any be

nefice for the purpose of any such certificate as

aforesaid, it shall be lawful for the archbishop

or bishop by whom such certificate shall be

made, and every such archbishop and bishop

is hereby directed, to deduct from the gross

amount of the yearly income arising from such

benefice all taxes, rates, tenths, dues, and

other permanent charges and outgoings to

which such benefice shall be subject, but not

to deduct or allow for any stipend or stipends

to any stipendiary curate or curates, nor for

such taxes or rates in respect of the house of

residence on any benefice or of the glebe land

belonging thereto as are usually paid by tenants

or occupiers, nor for monies expended in the

repair or improvement of the house of resi

dence and buildings and fences belonging

thereto.

[To be continued.]
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*

Attorneys to be admitted.

ATTORNEYS APPLYING TO BE ADMITTED,

in Hilary Term, 1838.

QUEEN’s BENCH.”

Clerks’ Name and Residence.

Acland, Lawford, 8, Clement’s Inn.

Ayling, Charles, 48, Great Maze Pond, and

Liss.

Atkinson, Josias, Skipton.

Axford, Frederick Pain, 13, New North Street,

Gloucester Street; and Great Ormond

Street.

Barker, Samuel, 162, Aldersgate Street, and

Manchester.

Brooke, Cooper Charles, 27, New Street, Dor

set Square; and Upper Montague Street.

Brown, Tbomas Stephen, Folkstone ; 25, Fri

day Street: and 15, Little Carter Lane.

Barber, Samuel, Heaton Norris; and Maccles

field. -

Broadbent, Charles Edward, 11, Penton Place;

and Sheffield. -

Box, Frederick, Abingdon;

Street.

Buchanan, William Ralph, 4, Montague Place,

Old Kent Road.

Boucher, Anthony, 2, New Boswell Court,

and Great Driffield.

Bradley, John, 23, Liverpool Street; Kirkby

, Lonsdale ; and Great Coram Street.

Barratt, Robert, Wakefield.

Bunting, Jabez, the younger, 30, Myddelton

Square; and Manchester.

Bayly, Thomas Heathcote, 2, Boswell Court;

and Ampthill.

Blake, William Wood, Castle Northwich.

Barker, Charles Frederic, Northwich.

Bluck, Edward, Manchester.

and Harrison

Baker, John, the younger, 61, Gower Street.

Bush, Henry, Beach; and Bristol.

Brooksbank, James, the younger, 37, Nelson

Square; and East Street.

Bardonleau, Stephen René, Andover.

Campion, Francis, Doncaster.

Chinery, John, 5, Serjeant’s Inn, Fleet Street.

Caton, George, Ventnor, Isle of Wight; Bay

lam Terrace; and Addington Place.

Curtis, Thomas Acres, Carpenter’s Hall.

Crowdy, Henry Crowdy, 6, Golden Terrace;

and Highworth.

Cotton, John Lucas, l, Frederick Street,

Wharton Street; and Clarence Terrace.

Davidson, James Christopher, 46, Drummond

Street; and Stockton. -

Elderton, Henry M., Norfolk Street, Strand.

Elton, John William, Redland, near Bristol;

3, Newman’s Row, Gerard Street; and

. Featherstone Buildings.

Evans, William Jones, 18, Henrietta Street,

Brunswick Square; and Haverfordwest.

To whom articled, assigned, &c.

Edward Young, White Lion Court, Cornhill.

Edward Tribe, Great Russell Street; assigned

to John Pontifex, St. Andrew's Court.

Samuel James Blacklow, Frith Street, Soho;

assigned to Henry Alcock, Skipton.

George Henning Pain, Bridgwater; assigned

to William Brissault Minet, Lawrence

Pountney Place.

John Hampson, Manchester.

John Ambrose, Manningtree.

John Gibbs, Rochester.

Henry Coppock, Stockport.

John Ryalls, Sheffield.

George Ansell, Keswick.

Hugh Lewis, Artillery Place West.

Edmund Dade Conyers, Great Driffield.

Robert Bradley, Kirkby Lonsdale.

Dennis Barker, Wakefield. -

Thomas Percival Bunting, Manchester.

Ezra and John Eagles, Ampthill.

Thomas Ives Brayne Hostage, Castle, North

wich.

John Barker, Northwich.

Robert Rogers, Liverpool; assigned to John

Morris, Manchester.

John Baker, Alnwick; assigned to John Be

thune Bayly, Devizes; assigned to Charles

Meredith, Lincoln’s Inn.

Joch Roch Hoyte, Bristol.

John Ward, Durham ; assigned to Charles

Bischoff, Copthall Court.

Henry Earle, Andover.

Frederick Fisher, Doncaster.

Richard Almack, Long Melford; assigned to

William Sandys, Serjeant’s Inn.

Thomas Rawsthorne, Lancaster; assigned to

William Rymer, Darlington.

Richard Webb Jupp, Carpenter's Hall.

William Crowdy, Highworth; assigned to Tho.

mas White, 11, Bedford Row.

James Dixon, Preston; assigned to Robert

Bayley Follett, Bedford Row.

William Crawford Newby, Stockton.

Edward M. Elderton, Queen Square.

Henry Andrewes Palmer, Bristol.

Thomas Evans, Haverfordwest; assigned to

Jonathan Rogers Powell, Haverfordwest.

* There are no notices of admission in the other Courts.
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Clerk’s Name and Residence.

Engleheart, William Hayley, Blackheath.

Evans, Janes, Chepstow.

Edwards, Francis, 67, Berners Street; Brisling

ton; and Sussex Street.

Fryer, Kedgwin Hoskins, 21, Portugal Street;

Coleford; and Oxford Street.

To whom articled, assigned, &c.

Charles Jennings, Elm Court, Temple.

Robert Evans, Chepstow.

Thomas Edwards, Bristol.

Henry Hooper Fryer, Coleford.

(To be continued.)

RESULT OF THE MICHAELMAS

TERM EXAMIINATION.

WE are informed that 125 candidates attended,

and were examined by the Common Law Ex

aminers on Monday last, the 19th instant.

This number included five candidates who were

examined de bene esse, the judges having under

consideration the question mentioned in our

last number (p. 36), on the form of the As

signment of Articles where an interval had

occurred between the death of one attorney,

and the assignment to another.” Three can

didates, whose credentials were approved, and

who were entitled to be examined, did not

think proper to attend. The examination com

menced, as usual, at 10 o’clock in the morn

ing, and it was nearly six before the last can

didate left the Hall. The Examiners remained

in deliberation upon the answers given to the

questions, till 11 o'clock at night, and resumed

their labours for several hours the next day.

We understand that certificates of fitness

were granted to ........................ 114

Examined and passed de bene esse, and

subsequently ordered by the Judges

to be admitted............... ... .. 5

Under age, but approved and entitled

to the certificate before the end of the

Term ..... ........ - - - - - - - - - - .... 1

Articles unexpired, but expiring during

the Term............... - - - - - - - - - - - 2

Under consideration.................. l

Postponed sine die............. . . . . . . 2

- 125

It appears that the examination was consid.

ered to be a very satisfactory one, and shewing

that the Candidates had generally come well

prepared. The number postponed is much

smaller than at any other examination, except

* See further on this subject, p. 53, ante.

the first two. It can scarcely be expected

that in so large a number the whole should be

successful, especially as many of them labor

under considerable disadvantages as to the

means and opportunity of acquiring any exten

sive degree of professional knowledge.

In another part of the present number will be

found the Questions which were put at the ex

amination, and the list of candidateswho passed.

PRACTICE UNDER THE

IMPRISONMENT FOR DEBT ACT.

DETAINE R.

3. the Editor of the Legal Observer.
Nir, * * *

Notwithstanding your correspondent J.

w. (p. 40), thinks I have}. anº:

opinion upon the point raised under this new

act by L. Z. (at vol. 16, p. 532), viz.:-‘‘whe

ther the writ of detainer is abolished by this

act, and if so, how a defendant in custody of

the marshal or warden is to be detained ºl.

I must still say my opinion is not shaken by

his remarks: nor do I think that I have coº.

founded custody on mesne process with cus.

tody on final process; nor do I think that

“custody,” mentioned in the 7th section of the

new act, is thereby declared to be terminated.

Suppose a prisoner were in custody of the

marshal orwarden, and taking steps to be

discharged, having previously expressed his

determination to leave the realm on his di.

charge -cannot another creditor make a satis.

factory affidavit, and procure a judge’s order

to lºdge a detainer -because I apprehend he
could not issue a capias, if defendant were in

custody of the marshal or warden.

I need not enter into a disquisition as to
when a detainer may be issued, as it is clear

that the writ of detainer never was or could be
but the commencement of an action, nor does

the new act recognize any other course.

Your cºrrespondent puts the case of a defen

dant in the custody of a sheriff, and savs a

capias Will effectually secure him; but he does

not put the equally probable one of a defen

dant in custody of a marshal or warden,_

there a capias cannot issue so as to have the

effect of a detainer; therefore I am still of

opinion that a detainer may be issued in some

cases, on application to a Judge for that pur
pose. W. J. M.
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USAGES OF THE PROFESSION.

DELIVE RING UP IPAPERS. To cul Exts.

To the Editor of the Legal Observer.

1r,

I shall feel obliged if any of your numerous

correspondents will inform me the practice as

to what papers a client has a right to call upon

the representative of his deceased solicitor to

hand over to his newly appointed one, and the

remedy where there is no action or suit exist

ing for enforcing their delivery.

Most professional gentlemen with whom

I have conversed upon the subject are of opi

nion, that the client is entitled to original

abstracts, or copies thereof, all original opi

nions of counsel, and every other document

charged for in the bill of costs, with the

exception of the original drafts. T. R.

SELECTIONS

FROM CORRESPONDENCE.

Si MAL-PRACTICE.-RETAINers.

1r,

The Committee of Management of the Incor

porated Law Society cannot but meet with the

gratitude of the profession generally, for their

praise-worthy exertions and endeavours to

weed the profession of those would-be-attor

neys, and also of the attorneys who allow their

names to be made use of by such persons.

In the parish in which I reside there are many

of these unauthorized practitioners; and I

have been much surprised that they have not

been “hauled over the coals” ere this. I think

a stop might to be put to the successful prac

tice of such persons, if the Committee would

intercede with the Judges, to make a rule, that

before the commencement of any action the

plaintiff should sign a retainer, which retainer

should be filed with the praecipe on issuing

a writ. In the Insolvent Court, and in the

Ecclesiastical Court, a retainer is rendered

absolutely necessary ; and the profession can

not have any objection to such a rule, for

it would prevent any future dispute with their

clients about their having authorized an action

or not; and for the consequences of not having

a retainer, see last Vol. of Legal Ob. Prº,

SERVICE OF ARTICLES OF Cl,ERKSHIP.

In the year 1833,A., being more than twenty

one years of age, was articled to B., an attorney,

for five years, to learn his profession. At the

expiration of about two and half years A. was

attacked by a severe illness, with little or no

prospect of ever being enabled to serve out

the remainder of the term; and it was agreed

between the parties, that a portion of the pre

mium paid by A. to B. should be returned to

him, and the deed cancelled, which was accord

ing done, and thereupon immediately burnt.

A. having now recovered, feels desirous of

serving out the remainder of the said term of

five years, and B. is willing to join in any act

to enable A. to do so, in order that he may
obtain his admission.

The articles have been duly enrolled, and

affidavits of the indenture having been cancelled

as aforesaid, together with certificate of ser

vice from B. can be procured:—lst, Will the

two and half years’ service be allowed if A. be

re-articled under a fresh indenture ?—2d,

What stamp duty (if any) would be required

for A. to be re-articled to B. that he may

serve out the remainder of the term of five

years, in order to obtain his admission 2–

3d, Supposing it should be necessary for A.

to be re-articled upon a 120l. stamp, would the

Stamp Office, upon petition and affidavit of

the above facts, refund the 120l. so paid on the

last-mentioned stamp –Lastly, Can any of

your able and learned correspondents point

out a course, by referring either to the law or

particular cases, by which the two and half

years so served, would not be lost to A., and

if any, and what means should be adopted to

avoid the payment of another 120l. 2

SUPERIOR COURTS.
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WILL.-DOMICI LE.-ForeIGN J U DGMENT.

H. S. and his wife, British-born subjects,

were domiciled for many years in the Da

nish Island of St. Croia, where they left

several relatives and a sum of money wested

in mortgage, and came to England in 1805,

and were domiciled there until they died.

By a joint will, made in 1807, they be

queathed to certain relatives their property

in St. Croia. H. S., by a separate will in

1814. gave up all his property, including

the mortgage money, to his wriſe, and she

by her will in 1822, bequeathed all her real

and personal estate, whatsoever and where

soever, to her two daughters in equal shares.

These two wills were proved in the proper

Ecclesiastical Courts in England. Thejoint

will was proved in St. Croia afterwards.

Held, that the mortgage money passed by

the separate wills, and that its distribution

was to be governed by the law of England,

the place of the testator's domicile.

Henry Seaton and his wife were born in the

British island of St. Kitts, and went thence to

the Danish island of St. Croix, and became

naturalized and domiciled there. In 1805,

they came to England, and resided there until

they died. They left in St. Croix one son and

three grand-children, and they invested on

mortgage there, a sum equal to 13,500l. ster

ling, the interest to be paid in London. In

1807, they made a joint will to this effect:

“We, &c., late of the Danish island of Saint

Croix, and now residing in London, jointly

and severally make this our last will, &c. Af

ter the death of both of us, we do hereby direct

the whole of our property to be divided in four

-
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equal parts, one share to our son Henry Sea

ton, one to our daughter Mary Hennessey, one

to our daughter Ann Seaton, and the remain

ing fourth part to our three grand-children,

Edmund, Henry, and Catherine Dewhurst, the

children of our daughter Elizabeth, in equal

shares. They appointed the said Henry Seaton,

Edward Dewhurst, and Christopher Hennes

sey, executors of this will, which was soon

after confirmed by the King of Denmark, on

the application of the testators. In 1814, Mr.

Seaton made a separate will to this effect:

“This is the last will of me, Henry Seaton,

late of St. Croix in the West Indies, but now

of Montague Street, in the county of Middle

sex, esquire : I give, devise and bequeath the

lease of my house in Montague Street afore

said, with all the furniture and effects therein,

the money belonging to me in the public

funds, and due on mortgage of an estate in St.

Croia aforesaid, with all and singular my es

tate and effects of every nature and description,

and wheresoever the same may be, unto my

dear wife, Catharine, her executors and admi

nistrators absolutely, and appoint her sole

executrix of this my will, hereby revoking all

former wills.” Mr.Sº died in 1819, and his

wife proved his will, and died in 1822, having

made her will to the following effect:—“I,

Catharine Seaton, of Manchester Street, Man

chester Square, in the county of Middlesex,

widow, do hereby revoke all wills by me at

any time heretofore made, and do declare this

paper writing to be my last will. I give, de.

vise and bequeath all my real and personal

estate, goods, chattels and effects, whatsoever

and wheresoever, and of what nature soever

or kind, unto my daughter Mary Hennessey,

widow, and Ann Price, wife of John Price,

Esq. M. D., in equal shares and proportions,

their heirs, executors, administrators and as

signs respectively, according to the nature and

quality of the same respectively.” She appoint

ed her said daughter, Mary Hennessey and Ann

Price, executrixes of this will, and they proved

the same in the proper Ecclesiastical Court,

in England. Henry Seaton and Edward Dew

hurst, the surviving executors of the joint will,

proved it in the usual way in the island of St.

Croix, and cited the absent heirs of the testa

tors before “an Executor’s Court of Dealing”

there. In consequence of this citation, Dr.

Price and his wife sent out from this country

a power to a lawyer in St. Croix to act for

them before the Executors’ Court of Dealing,

which consisted of the executors under the joint

will, and they refused to pay any attention to

the produced copies of the separate wills, de

claring that by the Danish laws they were

invalid, and the joint will only was valid, and

that the property was distributable under that

will, except that Dr. and Mrs. Price were not

entitled to any share, until they brought into

the fund the property of the testators in Eng.

land, and they distributed the property in St.

Croix, accordingly among the other persons

named in the joint will. That decision was

affirmed on appeal to the Supreme Court in

Copenhagen. }. and Mrs. Price having taken
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out administration to Mrs. Hennessey, the

joint executrix under her mother's will, filed

their bill against Edward Dewhurst, who hap

pened to be in this country, stating the wills,

and praying that it might be declared the sum

vested in mortgage in the island of St. Croix

passed by the separate wills, and that the dis

tribution of it ought to be governed under

these wills, according to the law of England

relating to the personal property in a foreign

country of a testator domiciled in this country.

Mr. Dewhurst put in his answer to the bill,

stating that Mr. and Mrs. Seaton, being na

turalized subjects of the King of Denmark,

made their joint will, which was duly confirmed

by the King of Denmark: that the mortgage

money passed to the legatees named in that

will, which being the joint estate of the testa

tors, could not be revoked by the separate act

of either : that he and the other surviving

executors were, according to the law of St.

Croix, the proper representatives of Mr. and

Mrs. Seaton, and they were naturalized Danish

subjects; that the property in the island had

been also administered in due course of law

there, and the Court of Chancery in England,

had no jurisdiction over it.

Several Danish lawyers were examined on

interrogatories, and they deposed that the

Court of Dealing in St. Croix is the proper

tribunal for adjudicating on the disposition of

property by will, and that there is an appeal

from that Court to the Supreme Court in Co

penhagen only; but in regard to the moveable

property of a deceased person, who is domi

ciled in the island, that Court has no jurisdic

tion except to seal up, collect, and transmit

such property to the place of his domicile at

the time of his death, and all monies secured

on mortgage of land are moveable property.

The Vice Chancellor, before whom the cause

came to be heard, held it as clearly proved

that Mr. and Mrs. Seaton were domiciled in

this country from their arrival in 1805, and,

therefore, their personal estate, wherever

situate, was to he administered according to

the law of this country. His Honor declared

the proceedings in the Court of Saint Croix

null and void, and that the defendant was

accountable to the plaintiffs for the mortgage

money.”

The defendant appealed from that decision.

Mr. Wigram and Mr. Bethell, for the plain

tiffs, supported that decision. The defendant

first demurred to the bill, thereby admitting

that the testators were domiciled in this coun

try as the bill alleged. The Vice Chancellor

and Lord Chancellor (Broughum) overruled the

demurrer. The Court in the island of Saint

Croix, was not a Court of competent jurisdic

tion. This was not res judicata. The parties

were the judges, and gave themselves seven

ninths of the property. The joint will was

revoked by the separate wills. The parties

resided here several years, and were domiciled

here.

Mr. Jacob and Mr. Sharpe were for the

appellants.

* See 8 Sim. 279.



60

The arguments were to the same effect as

those reported by Mr. Simons, when the case

was before the Vice Chancellor, and the cases

cited were the same.

The Lord Chancellor now gave his judgment.

Hetook the domicile in England of Mr. and Mrs.

Seaton to have been fully established. The in

terest of the mortgage money was always paid to

them in this country. The object of the bill

was to have it declared that the principal sum

assed by one or other of the separate wills.

he defence was, that the first will, which was

the joint will, passed the property. This will

was proved in the island, but not in this coun

try. The first difficulty is, how can this Court

look at a will which was not admitted to probate

in our courts : The way that was done was

by proving the law of the foreign country.

The witnesses examined on that point admitted

that money vested in mortgage of land is inove

able property. His Lordship read the evi

dence of the foreign lawyers that were ex

amined, and said, if the mortgage-money was

moveable or personal property, then the will

disposing of it must be interpreted according

to the law of the testator’s domicile. The

defendants had themselves proved that the

Court in which they proceeded had no juris

diction. On what ground then did they pre

tend to establish their title in opposition to the

will proved in this country? The property in

question must depend on the two proved wills,

as the Vice Chancellor justly decided against

the unproved will, and the defendants must be

held as having obtained probate of that will

by fraud, and this Court will relieve against

it. Barnesley v. Powell." His Lordship, after

commenting on the cases which were cited in

the argument, and all which are mentioned in

the report in Simons, ordered the appeal to be

dismissed, with costs. An objection was made

for want of parties, because Henry Seaton

was not made a defendant. Considering that

no answer could be had from Henry Seaton,

his Lordship did not think the objection valid.

Price v. Dewhurst. At Westminster, January

12th, 13, and 14, and November 19th, 1838.

Queen's 38cmri).

[Before the Four Judges.]

CONDITIONAL DEVISE.-NOTICE.

hºhere a condition will have the effect of de

Jºating an estate, and the person who takes

the estate enters as heir as well as devisee,

eapress notice of that condition must be

given to him, before the devisee over can

enter for breach of the condition.

Aſ the fact of such notice being given is not

.ſºund on the face of a special verdict, the

Court has no power to infer it.

Ejectment to recover certain copyhold lands

and tenements, situate at Ightham, in the

county of Kent. Thelands were parcel of the

manor of Ightham, in which the descent of

lands was regulated by the custom of gavel

* 1 Wes. 287.
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kind. At the trial of the cause at the Kent

assizes, a verdict was returned for the lessors

of the plaintiff, subject to the opinion of the

Court upon a special case which disclosed the

following facts. Thomas Taylor, who was

seized of the lands in question, by his will

dated on the 9th of April 1801, after reciting

that his eldest son Thomas, who had before

then died intestate, had intended to devise his

freeholds and copyholds to his son, and his

leaseholds to his daughter, devised the copy

hold now in dispute to his daughter-in law

Sarah, the widow of his late son Thomas, for

life, and after her decease, to his grandson

Thomas, and his heirs and assigns for ever,

“upon this express condition, that his said

grandson Thomas should, within three months

next after his decease, by good and sufficient

conveyances, assign the leaseholds to his three

sisters, the testator's grand-daughters, in Inan

ner therein mentioned.” But in case his said

grandson Thomas should object or refuse to

execute such conveyances, then and in that

case, and upon failure thereof, he revoked his

devise to his grandson, and he devised his copy

holds to his three grand-daughters as tenants

in common. The lessors of the plaintiff were

the great grandsons and customary co-heirs of

the testator. The testator died in 1808. Mrs.

Sarah Taylor, his daughter-in-law, three grand

daughters, and his grandson, were living at th

time of his death. Sarah entered, and remaine

in possession till 1827; Thomas, the grandson,

died in 1817, leaving two sons, who now

claimed as heirs at law of their father. Upon

toe death of the widow, Sarah, in 1827, her three

daughters were admitted in the Lord's Court.

The defendant claimed by a conveyance from

them. There had been no admission, either of

Sarah, the daughter in law, or of Thomas, the

grandson, or of the two sons of the said

Thomas. The objections raised by the defen.

dant to the right of the lessor of the plaintiff to

recover, were, first, that there was no evidence

of the execution by Thomas of the conveyance

desired by the testator to be made for the bene

fit of Thomas’s sisters; nor was there any evi

dence of an offer to execute the lease required.

Secondly, that there had been no admission of

the lessors of the plaintiff upon the rolls of the

manor, 80 as to entitle them to recover. It

was answered for the lessors of the plaintiff

that there was no necessity to give evidence of

the refusal by Thomas, the grandson of the

testator, to make the conveyance; but that the

mere fact that he had not executed it was

sufficient to entitle them to the verdict.

Mr. Thesiger, for the lessors of the plaintiff.

This is not a strict condition, but a conditional

limitation.” In Avelyn v. Ward,b there was a

devise to A., on condition that the land should

go over if he did not give a release within three

months after the testator's death. A. died in

the testator's lifetime. It was held that this

Was a conditional limitation, and that the

devisee over, and not the heir, should take the

* Fearne's Cont. Rem. 272.

b l Wes. 420,
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land. The distinction is clearly laid down by That point, however, is not seriously contested

Lord Coke,c where it is said, “a diversity is to

be understood between conditions that are to

create an estate, and conditions that are to

destroy an estate; for here it appeareth that a

condition that is to create an estate is to be

performed by construction of law, as near the

condition as may be, and according to the in

tent and meaning of the condition, albeit the

letter and words of the condition cannot be

performed ; but otherwise it is of a condition

that destroyeth an estate, for that is to be taken

strictly.” Upon this rule, it is clear that the

evidence of the positive refusal to convey must

be distinctly proved. The onus of proving it

lies upon the defendants. Again, positive

notice must be shewn to have been given to the

grandson of this condition; for being also heir

at law, he was not bound to take notice of

any condition, unless it was signified to him.

Fraunce’s case,d which was recognised in

Melton v. Fitzgerald.c. It has been decided

that the persons who are to take advantage of

the forfeiture on breach of the condition, must

take care that the condition is known to the

person who is to comply with it. Doe d.

Kenrick v. Beauclerc.f. As to the question on

the admittance of the lessors of the plaintiff;

they may maintain ejectment without previous

admittance. Right v. Bankes,g because they

claim as heirs to the person last seised.

The Attorney General for the defendant.

The grand-daughters were admitted in 1827,

upon the death of the tenant for life. Their

title, which is supported by possession, cannot

be impeached but upon positive proof; the

burden of giving which lies on those who seek

to impeach that title, The lessors of the

plaintiff must shew that the condition has not

taken effect. The intention of the testator is

clear, that if the grandson did not within three

months make the assignments mentioned in

the devise, the copyholds were to go to his

sisters. As to notice, it is impossible that the

grandson could have been ignorant of the

devise, since he saw in possession of the land,

his mother, who could have no title but by

force of the devise. The grandson must he

taken to have had notice of the devise and the

condition, and to have acquiesced in them, and

the condition not having been complied with,

the devise over takes effect, and the defendants

are entitled to judgment.

Lord Denmun, C. J.—If the question in this

case was one simply on the construction of

the meaning of this proviso, there might, per

haps, be much to be said on both sides of the

question. But whether the construction of the

proviso is one way or another, with respect to

the intention of the donor in the will, we do

not think will much affect the decision of the

case. Doe d. Kenrick v. Beauclerk,h makes it

essential that a notice should be given to the

party of a condition of this sort, which is

meant to be strictly enforced against him.

c Co. Litt. 219, b.

a 8 Rep. 89. e 3 Mod. 28; Skin 125.

* 11 East 657. § 3 Barn. & Ad. 664.

h 11 East, 657.
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by the Attorney General ; but he says, that

under the circumstances of this case, such a

notice may be inferred ; and the question is,

whether we can be justified in inferring such a

notice here. In the case cited, Lord Ellenbo

rough says, “nothing can be presumed upon a

special verdict.” And we think that we are

not at liberty to draw inferences of fact upon

a special case. We think, therefore, that

unless this power to draw inferences of fact

was given to the Court, and accepted by it—for

the Court is not bound to accept it—those in

ferences cannot be drawn. And in the present

case we are the more strongly of that opinion,

as there do not appear in the special case any

facts from which the Court would be justified

in drawing such inferences. This was a case

entirely for thejury to exercise their judgment

upon with reference to the acquiescence of the

party on the circumstances taken altogether;

and that, too, with reference to age, knowledge,

condition, station in life, and ten thousand

other circumstances from which such acquies

cence might be inferred. It is impossible for

us to draw that inference. On the authority

of Kenrick v. Beauclerk, I think it clear that

the heir at law is entitled to recover.

Mr. Justice Patteson.—I am of the same

opinion on this point. I think it is not neces

sary to enquire whether, by the terms of the

will, notice was necessary or not. The case

referred to shews that it was. We cannot

infer that notice was given. As the lessors of

the plaintiff claim as heirs at law, it is admitted

that they are entitled to the benefit of the land,

mnless this limited condition breaks the descent.

I think it does not.

Mr. Justice Milliams concurred.

Mr. Justice Coleridge.—In my opinion the

conditional limitation in this case does not

break the descent. If such a notice is neces

sary, it is clear that we cannot infer that notice

from the facts stated here; and that the fact

of notice was one which, if true, ought to have

been put on the face of the case. As to this

particular fact, I agree that if we had the power,

I should not be inclined to draw the inference.

But we have no such power. From the cir

cumstance that the jury did not find that fact,

I think it clear that on the evidence they could

not find it. The lessors of the plaintiff are en

titled to recover. -

Verdict for the lessors of the plaintiff to

stand.—Doe d., Taylor and another v. Crisp,

M. T. 1838.-Q. B. F. J.

Comman 33ſcăg.

A 8OLITION OF IMPRISONMENT FOR DEBT.-

ENTERING EXONE RETUR ON BAIL-PIECE.-

A FFIDAVIT.

A Judge at chambers had the power to order

an exoneretur to be entered upon the bail

piece under the act 1 & 2 Pict. c. 110, the

defendant being out upon special hail, and

having been arrested before the act came

into operation.

An affidavit, to enable a Judge to make an

order for the arrest or detention ofa party,
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must state the deponent's belief that the

party is about to quit England, unless he

be forthwith apprehended, and must also

set forth the facts upon which this belief is

founded.

Wilde, Serjt., moved for a rule calling upon

the plaintiff in this action to shew cause why

an order made at chambers, by Coltman, J.,

which directed an earoneretur to be entered on

the bail-piece, and the bail-bond to be delivered

up to be cancelled, should not be discharged

on the defendant’s entering a common appear.

ance. From the affidavits produced, it ap

eared that the defendant was arrested on the

13th September, and on the 27th of that

month, notice of special bail having been put

in, was served upon the plaintiff. An applica

tion was subsequently made, under the pro

visions of the “Act for abolishing Arrest on

Mesne Process,” (1 & 2 Vict. c. 110,) to Colt

man, J., at chambers, for the discharge of the

defendant, and on the 16th October the order

was made, which it was now sought to set

aside. It appeared that the application to the

learned Judge had been opposed on an affida

vit, in which it was sworn by the clerk to the

plaintiff’s attorney, that he had been informed

by the person who was the drawer of the bill

of exchange upon which the action was

brought, and he believed the same to be true,

“that the defendant was a barrister, practising

in the Irish Courts, and that his usual place of

residence was in Ireland, and also that the de

fendant had no permanent place of residence

in England, and was about to return, or had

actually returned to his said usual place of

abode in Ireland.” An affidavit in answer to

this was, however, produced, and the defen

dant, while he did not deny the allegation as

to his being resident in Ireland, stated that

“he had no present intention to quit Eng

land.” It was submitted that the order was

irregular, on the ground that the defendant

was not in actual custody, and therefore not

within the meaning of the act; and besides

that, sufficient had been shewn by the plaintiff

to bring the case within the reasonable dis

cretionary power given to a Judge or to the

Court to arrest or detain a defendant in a suit,

when it was shewn that he was about to quit

England, unless he should be “forthwith ap

prehended.”

Sir F. Pollock shewed cause.—The two sec

tions upon the statute which bore immediate

reference to this case were the 3d and the 7th.

The 7th section was in the following terms:

“And be it enacted, that every prisoner, who

at the time appointed for the commencement

of this act shall be in custody upon mesne

process for any debt or demand, and shall not

have filed a petition to be discharged under the

laws now in force for the relief of insol

vent debtors, shall be entitled to his discharge

upon entering a common appearance to the

action.” The 3d section provided, “ that if a

plaintiff in any action in any of her Majesty's

Superior Courts of Law at Westminster, in

which the defendant is now liable to arrest,

whether upon the order of a judge or without

such order, shall by the affidavit of himself

: Common Pleas.

or some other person, show, to the satisfac

tion of a judge of one of the said Superior

Courts that such plaintiff has a cause of action

against the defendant or defendants to the

amount of 20l. or upwards, or has sustained

damage to that amount, and that there is pro

bable cause for believing that the defendant, or

any one or more of the defendants is or are

about to quit England, unless he or they be

forthwith apprehended, it shall be lawful for

such Judge, by a special order, to direct that

such defendant or defendants so about to quit

England shall be held to bail for such sum as

such Judge shall think fit, not exceeding the

amount of the debt or damages.” The object

of the act was to abolish arrest on mesne pro

cess in civil actions except in certain cases

where it was suspected that the party intended

to evade justice; but in order to bring a case

within its provisions, it must be clearly shewn

that such was the object of the party sought to

be arrested, for the act was a remedial one,

and its provisions were enacted in favour of

the liberty of the subject. The difficulty which

would first arise upon this case therefore was,

whether the plaintiff had shewn such good

cause for believing that the defendant was

“about to quit England unless forthwith ap

prehended,” as would justify a Judge in put

ting this discretionary powerconferredupon him

into operation. The allegation of facts, suffi

cient only to warrant a general supposition

that there was a probability of the defendent's

intention to quit England, was not sufficient;

but upon the proper construction to be put

upon the terms of the statute, there must be

such facts stated as that it must be necessarily

inferred from them that the defendant was

about immediately to leave England. The act

was strongly in favour of the plaintiff in one

particular, namely, that its provisions might

be always resorted to, and the defendant might

be arrested at any time in the course of the

suit. There was no doubt, from the defend

ant’s own affidavit, that at some time he would

quit England, but there was no immediate

probability of such an event taking place, and

the Court would not even go so far as to infer

that probability from the facts stated. Every

section of the statute must be so construed as to

give the defendant the greatest possible advan

tage, and he must be suffered to remain out

of custody to the latest possible moment; and

in the affidavit, therefore, the Court would

require something to be sworn in the very

words of the statute, or fully equivalent to

them, that the defendant was “about to quit

England unless forthwith apprehended,” and

then it should go on to state the circumstances

from which that fact was inferred. The affi

davit would not even be sufficient unless the

facts were given, as well as the inference to be

drawn from those facts.

Milde, Serjeant, in support of the rule.—

The Court would not exercise an authority in

this case which they did not possess before the

statute came into operation, unless they found

that that authority was distinctly given to them

under its provisions, especially if the effect of

putting that power into force would be to de
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prive a plaintiff of a security which he had

already obtained, but which had been impro

perly taken away from him. The Court

possessed no jurisdiction upon the grounds of

public policy, unless it were given by the act;

and if the position sought to be established

on the other side were not warranted by law,

and were not such as the general interests of

justice required, the Court would suffer the

arguments in its favour to prevail. The act

recited that the “present power of arrest on

mesne process was unnecessarily extensive

and severe, and ought to be relaxed ;” but was

it supposed from this that there was any in

tention to put an end to the power of arrest in

cases where the interests of justice demanded

that it should be exercised Was it supposed

that any intention existed to impose a diſficulty

upon tradesmen in this country, who were

seeking to recover debts due to them from

foreigners, who came here only occasionally

for temporary purposes? Was it supposed

that it was intended to take away that security

which had hitherto been granted, and without

which the interests of parties must suffer?

Such objects could never have induced the

legislature to pass this new law, and no desire

could ever have existed on their parts so to

involve proceedings to arrest in technicalities

as to take away the beneficial effects which it

was likely to produce. If the affidavits in the

present case were read by a man possessed of

common sense, there would be quite sufficient

to satisfy him of the defendant’s intention

to quit England. The object of the act was,

that this fact should be clearly proved; but it

was not the intention of the legislature that

the affidavits in which the facts were alleged

should be so framed as to prevent an astute

mind, accustomed to draw nice and technical

legal distinctions, from finding any objection

to its form. The act was passed to prevent

the unnecessary restraint of the personal li

berty of persons: but here there was no per

sonal liberty restrained, for the defendant was

not in actual custody, but on bail. All the

remedial clauses had reference to cases of

actual custody, and that too, therefore, must

be taken to be referred to here. With regard

to the affidavit too, if the spirit and meaning

of the act were complied with so far as to give

the Judge to whom application was made

reason to believe that the defendant intended

to quit England, that was sufficient; and, al

though in the clause of the act the words “un

less he be forthwith apprehended ” were used,

yet the term “forthwith ” applied rather to the

apprehension of the party than to the period

of his quitting this country. The principle

upon which the order had been granted by the

learned Judge, might even be carried further,

if it were held to be rightly grounded; for it

might be said that money paid into Court was

liable to be paid back to the defendant upon

similar grounds.

Tindal, C. J.-This is an application to the

Court, involving two points, one of which is

of a very general and important character,

while the other only turns upon the affidavits

which have been produced in the particular
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case. The first objection taken by my brother

Wilde, with a view to set aside the order of

Coltman, J., is, that the learned Judge made

that order under such circumstances as by law

he had no authority to do, and in a case which

is not within the intention and jurisdiction of

the act. The other objection is on the affi

davits filed by the plaintiff, when the particular

matter was before the learned Judge for con

sideration; and the question on them is, whe

ther there was cause shewn sufficient to render

it apparent that the defendant was about to

quit England, and should have been detained

in prison. The first point, I have already said,

is of great importance; and if I had enter

tained any doubt upon it, I should have taken

time to consider the judgment which I should

give upon it. It is said, that when a party has

been arrested on process before the act came

into operation, but was not actually committed

to prison, the authority given by the seventh

section of the statute will not apply to him.

This question, it appears to me, will involve

two considerations. The first is, whether, if

the defendant in the action had been actually

committed or rendered to prison by his bail

after the act came into operation, the Judge

of the Court would have authority to interfere:

and secondly, whether a party out on bail is to

be considered to be in the same situation as

one actually in custody, upon the equitable

construction to be put upon the statute, or by

analogy to other cases.

On the first point, whether a person not suf

fering actual bodily imprisonment on the 1st

of October (when the act came into force) is

within its provisions; it appears to me, that,

although the defendant was not in actual bodily

custody on that day; yet if he might be after

wards put into prison by his bail, there is no

reasonable ground to contend that he is not

within the protection of the statute. It is true,

that in the seventh section persons “in cus

tody” are referred to ; and it may be said that,

according to the letter of the statute, the de

fendant here was not in actual imprisonment;

but the words of the act are, “in custody upon

mesne process for any debt or demand;” and

I am far from saying that an act, the clear

object and intention of which was, that after

the 1st of October there should be no im

prisonment on mesne process, unless in li

mited and excepted cases specified, should

not be interpreted to extend to persons “in

custody,” of their bail, who have the power to

render them into actual imprisonment at any

moment, and I think that persons so circum

stanced, are within the intention of the legis

lature; for it would be strange to say that one

set of persons should be liable to be kept in

custody at the will of those at whose suit they

were arrested, after the act had come into

operation, while others were entitled to their

discharge. Therefore, I think that persons

arrested before the commencement of the

operation of the act, but actually committed

to prison after the statute came in force, are

within its provisions. I think we have nothing

to do sitting here with the general expediency

or policy of this act; but we are bound to ad
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minister its provisions after it has passed, so

as to give the fullest operation to the apparent

intentions of the legislature, and the construc

tion to which I have now referred seems to

me to have been intended by parliament to

have been given to the statute.

The second point is, whether, although the

defendant is not actually in custody, we have

authority to grant an application to enter an

eroneretur on the bail-piece. It would be a

strange construction to put on the act, if we

were to say that where the bail have the power,

of their own will and pleasure, to put the de

fendant into prison, the expence and trouble

occasioned by such a course must be referred

to before we can put into operation the juris

diction given to us by the statute, or come to

any decision upon it. Whether this applica
tion is made by the defendant, or by the bail,

to enter an easoneretur, it does not appear to

me to make any difference, as the trouble and

cost to the defendant himself would be equal

in either case, and we are fully borne out in

this opinion by the cases which occurred in

the Courts soon after the passing of the act

5 Geo. 2, giving the power to the Court or

a Judge to discharge a bankrupt in certain

cases; and from that time to the present it

appears to have been admitted that, although

the party is not actually committed to prison,

the bail might apply to the Court to enter an

evoneretur, and would have the benefit of such

an application. The earliest case in which

this is decided is that of Ray v. Hussey,” and

there is a note by the editor, that this had

been done before in a case in the Court of

King's Bench, and was there introduced as a

practice to discharge the bail in a summary

way, without the trouble of rendering the de

fendant. I am unable to see any palpable dis

tinction between a case of the entry of an

earoneretur in a case like that and the present;

for here there is only one thing necessary to be

done to entitle the defendant or the bail to the

remedy, which is that a common appearance

shall be entered. It seems therefore to me,

that on the general question the learnedJudge

had authority to make the order.

This brings us then to the second point in the

case, which is, to consider the particular affi

davits before us; and the question is whether

they were sufficient to authorise the interfer.

ence of the Judge. This depends upon the

construction to be put upon the 3d section;

and it is to be observed, that the 7th section,

which directs the defendant to be discharged

out of custody, goes on with a proviso “that

every such prisoner shall be liable to be de

tained, or after such discharge to be again

arrested, by virtue of any such special order

as aforesaid, at the suit of the plaintiff at whose
suit he was previously arrested, or of any other

plaintiffs. This then throws the consideration

of the question upon the 3d clause,-on look

ing at which, it appears that the order must

be made on the affidavit of the plaintiff, or

some person on his behalf, which must shew

to the satisfaction of the Judge that there

a Barnes’ notes, 104.

is probable cause for believing that the de

fendant is about to quit England, unless he

be forthwith apprehended. Now, it appears

to me that the affidavit, which is made for the

purpose of obtaining a detaining order or a new

writ of capias, should at least shew the belief

of the party swearing that the defendant is

about to| England, unless he be forthwith

apprehended, and must go on beyond that to

shew the probable cause on which this is

grounded, and which is to be submitted to the

consideration of the Judge. I do not find here

that the plaintiff has pledged himself by saying
that he believes the defendant is about to quit

England, unless he is forthwith apprehended,

and it is defective therefore in not statiug that,

as well as in not giving sufficient grounds for

the Court to act upon. On the whole, there

fore, the rule must be discharged.

The rest of the Court concurred. Rule dis

charged. Bateman v. Dunn, M. T. 1838. C. P.a

NOTES OF THE TERM.

QUEEN’s BENCH.-SPECIAL PAPER.

THE case of Stockdale v. Hansard, (involving

the question of privileges of the House of

Commons as to printed publications) was called

on Friday last, in the special paper, when the

Attorney General stated that he and his friend

Mr. Curwood, (who was on the other side)

had concurred in thinking it would be better

to postpone it until next term. It was post

poned accordingly.

Whilst the Court was waiting for counsel

engaged in the Special Paper, Sir F. Pollock

asked to be allowed to make a motion.

Lord Denman.—“No, I think not. If you

knew the contents of this paper, you would

not be surprised at our being anxious to get

through it. Such an immense quantity of

abuse, as there is in it, it is really mortifying

to witness;—for the real purpose, in a great

majority of cases, seems to be delay.”

THE EDITOR'S LETTER BOX.

We have devoted a considerable part of our

Monthly Record, to the able Report of the

Commissioners on Non-parochial Registers of

Births, Deaths, and Marriages. The Report

not only contains matter of general interest,

but is deserving of professional attention on

account of the recommendations it contains

regarding this collection of Registers, as a

body of important evidence, to which the

practitioner must have frequent resort.

The letters on “Words of Inheritance” with

reference to the Wills Act, and on the mode of

delivering the several Courses of Lectures at

the Law Society, are under consideration.

The communication on “ Covenants for

Producing Deeds ' shall be inserted soon.

J. D. D.'s paper shall appear in our next.

a The Court of Exchequer has decided that a

defendant is not entitled to the money paid into

Court in lieu of bail; and that bail cannot be ex

onerated where the plaintiff has obtained judg

ment. These cases will be given next week.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.”

HoRAT.

------

REPORT OF THE COMMISSIONERS ON

REGISTERS OF BIRTHS, MARRIAGES

AND DEATHS, NOT PAROCHIAL.

To the Queen's Most Eacellent Majesty.

His late Majesty King William the Fourth

having been pleased to issue a commission

under the great seal, bearing date the 13th day

of September, 1836, authorizing and directing

the commissioners therein named to inquire

into the state, custody, and authenticity of any

such registries or records of births or baptisms,

deaths or burials, and marriages lawfully solem

nized as had been theretofore or were then

kept in England or Wales other than the paro,

chial registers, and the copies thereof deposited

with the diocesan registrars; and to inquire

whether any and what measures could be bene

ficially adopted for collecting and arranging

all or any of such registers or records, and for

depositing the same, or copies thereof, in

the office of the Registrar General of Births,

Deaths, and Marriages, or for otherwise pre

serving the same; and also to consider and

advise the proper measures to be adopted for

giving full force and effect as evidence in all

courts of justice to all such registers as might

be found accurate and faithful, and for facili

tating the production and reception of the

same. And your Majesty having been graci

ously pleased on your accession to revoke such

commission, and afterwards to renew the same,

and to continue the same commissioners in the

exercise of their functions devolved upon them

by his late Majesty:—

We your Majesty's Commissioners, named

in the said commission, whose hands and seals

are hereunto set and affixed, certify and report

to your Majesty, that in obedience to your

Majesty's commands, we have proceeded to

inquire and examine into the actual state and

custody of non-parochial registers and records

kept in England and Wales, and we have deli

berately considered what may be the most

proper measures for giving full force and effect

to your Majesty's most gracious intentions

*:::::::: the same.

ur first step in the execution of the duty

vol. xvi.1,–No. 496.

thus confided to us, was to choose Mr. John

Southerden Burn for our secretary. We then

gave public notice of the existence and objects

of the commission, and directed circular letters

to be addressed and issued to the ministers of

all the dissenting congregations in England

and Wales, and to all other persons having

the custody of any registers which might be

presumed to fall within the scope of our in

quiries.

These circular letters called for information

on various points connected with the objects

of the commission, and were forwarded to the

ministers of the following communities:—

Tº Fºreign Protestant Churches in Eng
anſl.

The Presbyterians.

The Independents.
The Baptists.

The Wesleyan Methodists in their several

branches.

The Moravians.

The Countess of Huntingdom’s Connexion.

The Calvinistic Methodists.

The Swedenborgians.

Communications to a similar effect were

also addressed to

The Prelates of the Roman Catholic

Church.

The Quakers.

The Jews.

The Herald's College.

The Corporation of London, as having the

custody of the Bunhill Fields Burial

Register, and the Officers of several

Cemetaries.

The East India House.

The Registrar of the Consistory Court of

the Diocese of London.

The result has been the transmission to our

Board of about 7,000 registers from 3,630

religious congregations, viz.:

The Foreign Protestant Churches, (see

Schedule A.) . - e - - 37

The Presbyterians, Independents, and

Baptists, (see Schedule B.) . 2,264

The Wesleyan Methodists in their several

Branches, (see Schedule C.) . ... 818

The Moravians, (see sºuls D.) e 10



66 Report of the Commissioners on Registers of Births, Marriages, and Deaths, &c.

The Lady Huntingdon's Connexion, (see

Schedule E.) - - - - - 44

The Calvinistic Methodists, (see Sche

dule F.) - - - - - . 436

The Swedenborgians, (see Schedule G.) 21

Total . . . 3,630

Each of these registers was authenticated

by a certificate under the signature of the

minister, or of some officer of the church or

denomination from whom it was received, and

the certificate was generally accompanied by

answers to the questions which had been cir

culated by the commissioners.

The registers have been classed in lists

according to the several counties of England

and Wales, and entered in a book with a care

ful annotation of any particulars applicable to

their state or custody. They were afterwards

submitted to the inspection of the board, by

whom the question as to their admissibility

was discussed and recorded, and in every

instance the Chairman, or the commissioner

representing the Chairman, authenticated such

inspection and examination by aſfixing his

initials to the first and last entry in each

register; or if some parts of the register ap

peared to be copies, or not to bear marks of

authenticity, he affixed his initials to such parts

only as were deemed original or authentic.

In many instances, the book containing the

register, comprised also entries relating to

religious tenets and discipline, which the con

gregations were unwilling to give up ; to meet

this difficulty we have detached and returned

the irrelevant matter to the several congrega

tions, and affixed a certificate to the register,

tºnius the cause of the mutilation of the

book.

The Foreign Protestant Churches in England.

The first in point of antiquity are the re

gisters of the Walloon and French churches.

They commence in the year 1567, and are the

registers, baptisms, marriages, and burials of

foreigners, who, flying from religious perse

cution in their own countries, have, from time

to time been received with hospitality in Eng

land, and have met with protection from your

Majesty’s royal predecessors, who liberally

provided for the maintenance of their schools

and ministers. Their churches were esta

blished in London, Canterbury, Norwich,

Southampton and other towns.

The first considerable influx of these foreign

ers appears to have been from Flanders, in

the reign of Edward the Sixth, and during

the civil wars which prevailed in the Low

Countries. Their numbers were greatly aug

mented in the reign of Queen Elizabeth, after

the massacre of Paris, in 1572, and in later

times, after the revocation of the edict of

Nantes : but, they have undergone consider

able diminution in the last century, the de

scendants of the original emigrants having by

degrees become intermixed and incorporated

with the English population.

There appears at one time to have been as

many as 64 congregations; but at the present

period, only five or six of these churches are

in actual existence. Many of the registers of

the chapels which have, from time to time,

ceased to exist, including the French Chapel

Royal (which was dissolved in 1830) have been

carefully preserved ; and nearly the whole of

them, together with almost all those of the

churches which remain, are now deposited in

our custody. They are all written in the

French language, and appear to have been kept

throughout with scrupulous accuracy and care.

There have been likewise deposited with us

the registers belonging to the German Chapel

Royal, and the German Chapel in Trinity Lane,

in the city of London.

The Three Denominations.

The next in antiquity, but the first in point

of numbers and importance, are the registers

of the Presbyterian, the Independent, and the

Baptist denominations.

These three bodies, although differing mate

rially from each other in tenets and discipline,

and having distinct boards for the management

of their separate affairs, and for the advance

ment of the interests of their several religious

communities, have, nevertheless, now, for up

wards of a century and a half, been charac

terised under the general description of “The

Three Denominations,”

Some of the earlier registers of the Inde

pendents and Baptists, had their origin during

the troubles which occurred in the reign of

Charles the First. But the registers of this

early date are rare. After the passing of the

Act of Uniformity, on the restoration of Charles

the Second, when the great body of the Pres

byterian clergy, and with them many of the

other clergy, who had embraced the tenets of

the Independents and Baptists, seceded from

the established church, and became the offici

ating ministers of large congregations, the

registers of “The Three Denominations” in

creased in number and acquired importance

from the rank and wealth of some of the non

conformist families. These registers were

greatly multiplied after the revolution of 1688,

when the Toleration Act gave a legal sanction

to the worship of the Protestant Dissenters,

and for the first time by a legal enactment,

recognized them as separate religious commu

nities in the state.

The registers of the Presbyterians and In

dependents are registers of births and baptisms,

and in some instances of deaths and burials.

The entries of births and baptisms are made by

the minister who officiated at the baptism, and

are generally attested by his signature. In

most of the registers in which the signature is

omitted in the seperate entry, there is a title

or heading to the book in the hand-writing

of the minister, with his name affixed to it,

indicating that the baptisins therein recorded,

were performed by him. These registers seem,

for the most part, to have been accurately and

faithfully kept.

The registers of the Baptists are of a dif

ferent character. From their peculiar tenets,
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such registers are records, not of baptisms,

but merely of births, for with them baptism is

administered to those only who, having arrived

at an age of understanding, are desirous of

being admitted to church-fellowship and com

munion. As regards the registers of births,

the general usage is, that, shortly after the

birth of a child, the minister of the congrega

tion to which the parents belong, dedicates

the child with prayer; and thereupon, if a

register is kept in the congregation, he enters

therein the name of the child and the date of

the birth as then reported to him, adding, in

some instances, the date of registration. In

other cases the entry is signed by the parents,

or one of them, or by witnesses who were

present at the birth. All such we have re

tained. There have been, however, a great

number of register books kept (especially with

in the last thirty years) on quite a different

principle, which are mere certificates, not en

tered contemporaneously with the dedication

of the child, not attested by the signature of

either of the parents, nor of any witness pre

sent at the birth, and not bearing any date

when the entry was made : these we have felt

ourselves compelled to reject, under the con

viction that, being devoid of any evidence,

internal or otherwise, to shew by what autho

rity or under what circumstances the entries

have been made, the keeping of them would

answer no useful purpose, and we have, there

fore, returned them to the custody from which

they came, to be there accessible for all the

domestic or local purposes for which they have

been heretofore used.

Register kept at Dr. Williams's Library, Red

Cross Street—(See Schedule H).

In addition to the registers transmitted to us

from the dissenting chapels of the “Three

Denominntions,” a register of births was com

menced in 1742 by the London Society of Lay

Deputies, of the Congregations of the Protest

ant Dissenters in London and within twelve

miles of London. This register was established

at Dr. Williams' Library in Red Cross Street,

and continued till the close of the last year

under the direction and supervision of the De

puties, the librarian of Dr. Williams’ library

always acting as registrar. A statement of the

method in which this register has been kept is

appended to Schedule H.

We have visited and personally inspected

this registry, and can bear testimony to the

regularity of the entries, and the order in

which they are kept. The books contain nearly

50,000 entries of births, together with the cer

tificates of the same. The certificates may be

divided into two classes, the earlier series

being signed by persons who were witnesses of

the birth, the latter by the parents as well as

such witnesses. We are of opinion that these

registers, together with the certificates, should

form a component part of any arrangement

which may hereafter be made for the deposit

and safe custody of the registers of the Non

conformist congregations.

Besides the general registers so kept at Dr
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Williams's library, there are also seventeen

registers of births, baptisms, and burials (see

schedule I.), which have been deposited there

from time to time by the representatives of

deceased ministers, or which, in pursuance of

a recommendation of the duputies of the con

gregations of Protestant Dissenters, have been

sent to the registry in question for safe custody.

We recommend that these seventeen registers

should be deposited, together with the general

registers, wheresoever it may be thought pro

per to keep them.

The Wesleyan, and other Registers.

The registers of the Wesleyan and of the

Calvinistic methodists, of the countess of Hunt

ingdon's connexion, of the Moravians, and of

the Swedenborgians, are, like those of the

Presbyterians and Independents, registers of

births and baptisms, with some records of

deaths and burials; and they may be included

in the same general observations as to the

mode of entry, and the attestation of the re

gistrar,<-the books being, in almost all cases,

kept by the officiating minister, and authenti

cated by his signature, either appended to the

several entries or written on the title or head

ing of the register. The registers of the Me

thodists differ from the others in this respect,

that most of them have been kept and the en

tries made by a church officer appointed and

duly authorized for the purpose, by the re

cognized heads or directors of those religious

communities. It would be attended with no

beneficial result, if we were to enter into mi

nute details of the state and condition of these

registers. . It will be sufficient to observe ge

nerally that they differ as to their value and

importance; many of them have been very

carefully, many very carelessly kept; some are

of a superior, others of an inferior character.

Indeed it will readily be understood, that do

cuments derived from such different sources,

viz.: from religious congregations scattered

throughout England and Wales, as well in

agricultural and sequestered districts as in

populous and flourishing towns, should present

various shades of difference. We have exa

mined and considered these registers, with a

view to selection, and have retained those

which appeared to be genuine and authentic ;

rejecting only such as appeared to want the

essential requisites to entitle them to credit as

evidence.

The Wesleyan Metropolitan Register—

(See Schedule K).

The Wesleyan Methodists, independently of

their congregational registers, instituted in

1818, a metropolitan office in Paternoster Row,

for the registration of births and baptisms

occurring amongst their different religious

communities; the registers from this office,

together with certificates on parchment signed

by the parents, and by witnesses who may have

been present at the birth, as well as by the

minister, have been deposited with us, and

appear to have been regularly kept ; they

contain the births and pgun. of 10,291
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children. A statement of the method in which

these registers have been kept is appended to

Schedule K. -

Cemeteries—(See Schedule L).

In addition to the registers of burials re

ceived from various burial grounds attached to

protestant dissenting chapels, there have been

deposited with us the registers of burials from

cemeteries at Liverpool, Leeds, Ecclesall, and

Walworth; that at Liverpool contains the

record of 13,415 burials. These registers

appear to have been correctly kept by the re

gistrars appointed by the proprietors of the

several burial grounds.

Hitherto our observations have been confined

to the Non-conformist registers which purport

to record births, baptisms, deaths, and burials,

without any reference to entries of marriages.

By Lord Hardwicke's Marriage Act, 26 G. 2,

c. 33, which came into operation on the 25th

March 1754, all marriages, except' those of

Jews and Quakers, which were not had under

licence, or after publication of banns, as well as

marriages not solemnized in churches or cha

pels, where banns had been usually published

prior to the* of that act (except those

under special licence from the Archbishop of

Canterbury) were declared null and void to all

intents and purposes in law whatsoever.

Hence, since the period above-mentioned,

no marriage could be legally celebrated in any

dissenting chapel, and before that period, it is

to be presumed that the dissenters were gene

rally married by clergymen of the established

church, as few entries of marriages are to be

met with in any of the earlier registers which

have been submitted to our perusal, except in

the cases of the registers of the Walloon and

French churches, which generally contain the

marriages, as well as the births, and baptisms

of their respective congregations.

Our attention has also been directed to the

registers, other than parochial, deposited in

the registry of the Consistory Court of Lon

don. They are of two kinds :—

First (See Schedule M).—the registers of

the marriages, and also of the births, baptisms,

and burials, of British subjects beyond the

seas, which have been transmitted from dif

ferent British embassies and factories on the

continent of Europe, and elsewhere. These

registers were first received in the registry of

the Consistorial Court of London, in 1816,

and may be divided into three classes :-

1. Certificates of baptisms and marriages,

bearing the signatures of the parties and wit

nesses (which, with very few exceptions is the

case) and authenticated by the British envoy

or minister, as having been performed in his

house, and which have from time to time been

sent through the Foreign Office to the registry

of the Bishop of London. In this class may

be included the registers from Oporto, from

1706 to 1802; the registers for the Cape of

Good Hope, Gibraltar and Geneva. These

are original books, in which entries are signed

by the parties, and authenticated by the chap

lains. 2. Transcripts from original registers,

certified by the ministers of the different places,

in the same manner as the transcripts under

the act of the 52 Geo. III, c. 146, for the regu

lation of transcripts deposited with the registers

of the several dioceses. A book of transcripts

also from the register kept at the British em

bassy at Paris, from 1816 to 1833, and con

tinued to the present time; and a transcript

of the registers of St. Petersburgh, from 1706

to the present time. 3. A book of registers

transmitted from Cronstadt, which appears to

have been transcribed, but they are not certi

fied as such.

Second, (see Schedule N.)—The registers of

the marriages which took place in the Fleet

Prison, in the King's Bench Prison, the Mint

in Southwark, and at May-fair Chapel, from

the year 1686 to 1754. The history of these

marriages is well known. The generality of

them were celebrated by clergymen of low

character, some at the chapel of the Fleet,

others at various taverns and other places

within the precincts of the Fleet and King's

Bench Prisons, and the Mint in Southwark.

These registers were, in some instances, in the

keeping of the ministers who performed the

ceremony, and they were also often kept by the

proprietors of the houses or taverns in which

the marriages happened to have taken place.

After the door was closed against marriages of

this description, by the operation of the Mar

riage Act (in 1754), it appears that a clerk of

one of the Fleet ministers collected a number

of them together, and opened an office, where

reference might be had to them. Another

office for the deposit of these registers was

opened in another part of the town; but in

1813 the great bulk of them came into the

hands of a private individual of the name of

Cox, from whom the Government purchased

them in 1821, and, by the direction of Lord

Sidmouth, then Secretary of State for the

Home Department, they were deposited in the

Registry of the Consistorial Court of London.

We apprehend that by far the greater number

of the registers of the marriages celebrated

within the precincts of these several places are

comprised in this collection. There are, how

ever, exceptions; for two of the Fleet registers

are known to be in the possession of a pro

fessional gentleman in Doctors’ Commons;

a third has found its way into the Bodleian

Library at Oxford.

The chapel at May Fair was built about 1730,

and marriages took place there under the same

circumstances with those in the places above

referred to. Many of the registers of this

chapel formed a part of the purchase made by

the Government in 1821; the remainder are

preserved in the church of Saint George,

Hanover-square. (See Schedule O.)

Having now laid before your Majesty, in

detail, the number, the condition, and the cha

racter of the registers which have been sub

mitted to our consideration and judgment, in

pursuance of the means which have been used

for that purpose it only remains for us to set
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forth briefly the several instances in which our

applications have not been attended with suc

cess.

The Roman Catholics.

The Roman Catholic prelates have declined

to deliver up, or to authorise the inferior

clergy of their persuasion to deliver up, any

register in their possession; partly on account

of the omissions and defects incident to re

cords made and preserved for so many years

with so much danger and difficulty under the

severe pressure of the penal laws; and partly

also on account of the practical inconvenience

that would result from depriving the Roman

Catholic clergy of the custody of records, to

which frequent reference is made for purposes

purely religious aud canonical.

The Quakers—(See Schedule P.)

We have been in frequent communication

with the Society of Friends, or Quakers, re

specting their registers, and with a view to

some arrangement for depositing them with

this board; in consequence of which, the seve

ral registers of births, marriages, and deaths

throughout England and Wales, from the

origin of the society down to the establishment

of the system of civil registration under the

act of 6 & 7 W. 4, have been brought to Lon

don for the purpose of our inspection. We

have visited their place of deposit, and saw

enough of their state and condition to testify

that they exhibit an admirable specimen of the

state to which order and precision may be car

ried in the classification and arrangement of

records of this description. They amount to

1,432 volumes. A statement of the method

in which these registers have been kept is ap

pended to Schedule P. -

The Society has urged upon our consider

ation that these registers are constantly re

ferred to, and have been treated as possessing,

for practical purposes, a very considerable de

gree of authority; that their local custody, in

the different districts to which they belong, is

consequently attended with great advantage,

not only to the members of the Society of

Friends, but to the public at large. They state

also, that the permanent transfer of these do

cuments to a metropolitan office would be

attended with serious inconvenience, unless it

were accompanied with some measure for pro

viding an adequate local substitute in the re

spective neighbourhoods from which they are

brought.

Under these circumstances, the Society of

Friends, although intimating their desire not

needlessly to obstruct a measure of national

benefit, have not as yet consented to surrender

their registers to our custody, or to pledge

themselves to transfer them to any place of

general deposit.

The Jews.

The committee of the Great Synagogues in

Bevis Marks and Duke's Place, Aldgate, who

may be considered as speaking the sentiments

of the whole body of the Jews, have declined

to part with their registers, which are kept in
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the Hebrew language, on the ground that they

are continually required for civil as well as

religious purposes.

Herald's College.

Registers of births and deaths have been

kept in the College of Arms from the year

1747 to the year 1783. They are comprised in

three books. The chapter of the College have

informed us that they should not feel justified

in parting with them. They represent them

to be very limited as to the number of entries,

and unimportant public documents.

Bunhill Fields Burial Ground. (Q.)

This burial ground was first used in the year

1665. The registers commence on the 1st of

April 1713, from which time, however, to the

year 1788, they were but negligently kept;

but from the year 1788 to the present time

they appear to have been preserved with con

siderable care. The registers consist of 27

books, containing about 100,000 entries. This

burial ground is the property of the city of

London; and in reply to an application for the

transmission of these registers made by us to

the committee for the letting the city lands,

we were informed that, “it appearing that

these registers are at present carefully kept in

a convenient fire-proof safe, and constant re

ference thereto being required by the public,

the committee did not feel that they could with

propriety part with them.”

The East India Registers.

The books deposited at the East India House

contain, the records of baptisms, marriages,

and burials in India, viz.:

In Bengal from 1713 to 1837

At Madras , 1698 to 1834

In Bombay ,, 1709 to 1837

At St. Helena, 1767 to 1835

The court of directors, in answer to our ap

plication, state that they think the public in

terest and convenience will be best consulted

by allowing these registers to remain in their

present place of deposit, inasmuch as they are

now easily accessible to all persons who seek

for information connected with the East Indies;

and they add, that as these books are at present

received as evidence in courts of law and equity,

when produced by the proper officer from the

East India House, theğ. are unwilling

to risk the disturbance of a system now gene.

rally understood and found convenient.

In the examination of the various registers,

our attention has been uniformly directed to

the sources from which they have been derived,

and to the nature of the custody under which,

up to this period, they have been preserved.

We have ascertained that nearly the whole of

the registers transmitted to us have been re

ceived from the ministers of the respective

congregations, or from the hands of a church

officer, to whom the custody of them has been

committed.

In a few instances, however, the registers

have been considered as private property, and

have passed into the hands of the family of a
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deceased minister; in such cases we have in

variably required a certificate from the parties

in whose custody they may have been found,

explanatory of the circumstances under which

they became possessed of the documents in

question.

On the great question relating to the expe

diency of allowing these registers to be ad

mitted in evidence, we were, in the first in

stance, naturally led to consider whether we

should recommend the introduction of a gene

ral regulation, applicable alike to all cases, or

whether we should form a graduated scale for

classing these documents according, to , the

different degrees of accuracy and merit which

they might seem intrinsically to possess. After

much deliberation we gave the preference to

the former course; it had the advantage of

being simple and comprehensive. The other

arrangement might have given rise to invidious

distinctions; and on closer examination we

found the obstacles opposed to the practical

execution of any such scheme almost insur

mountable, from the difficulty of being able to

lay down any precise rules, or to establish any

certain criteria by which the infinite varieties

and the minute shades of difference which

occur in the registers could be classed and

adjusted.

On the subject of the admissibility of these

registers as evidence in courts of justice, it

appeared to us essential to consider how they

stood as contrasted with parochial registers,

and the principle upon which the broad dis

tinction which has hitherto obtained between

the two classes of documents is founded.

Parish registers are invariably received in all

our courts of justice as evidence of baptisms,

marriages, and burials; while the non-parochial

registers, the subject of our inquiry, are not

admissible. The grounds of this distinction

are obvious. Parish registers, framed origi

nally in pursuance of injunctions issuing from

the sovereign power in the state, and subse

quently recognized by repeated acts of the

legislature, have been kept for general use in

the custody of public functionaries; whereas

the non-parochial registers, not having been

made under the sanction of publie authority,

and having been kept in the custody of private

individuals, however carefully and strictly pre

served—however formally and regularly made,

—have never been admitted in evidence as re

gisters in our courts of justice.

To introduce a more liberal and enlarged

policy—to afford every facility and advantage

for establishing the registers of the dissenters,

so far as may be compatible with the due

administration of justice—we consider to be

the great objects of your Majesty's commission;

and we apprehend that we are only acting up

to the spirit of our instructions, by opening

the door, as wide as circumstances will admit,

to the reception of those registers, -keeping,

however, always steadily in view the precau

tions which may be necessary for the ends of

justice and the security of truth.
From the best consideration we have been

able to apply to the subject, we have come to

the resolution of making the following regula.
tions, viz. :

That the several registers specified in Sche

dules A, B, C, D, E, F, G, H, I, K, L, M, P,

and Q, appended to this report, together with

the certificates and returns thereto annexed,

be kept together in some secure place of

deposit, under the care of the Register Gene

ral, or of some other officer to be appointed

for that purpose. -

That all registers, which shall be deposited,

shall be deemed to be in legal custody, and

shall be received in evidence in all courts of

justice, subject to the conditions and restric

tions hereinafter mentioned.

That the officer having the custody of these

registers shall permit searches to be made in

office hours on payment of a moderate fee for

each book inspected, and shall grant certified

copies or extracts, sealed or stamped with the

seal of his office, on payment of a moderate fee

for each copy or extract, such officer stating

in his certificate the title, nature, or description

of the book or other document from which any

such copy or extract may be taken.

That the officer having the custody of such

registers shall produce, or cause to be pro

duced, any original register, deposited with

him, on subpoena or order of any competent

court or tribunal, and on payment of a reason

ble fee.

That in all criminal proceedings the proof

shall be by production of the original.

That in all other cases copies or extracts

from any of the registers aforesaid, certified

by the officer having the custody of the regis

ters, shall, after notice as hereinafter men

tioned, be receivable in evidence, subject to

the following regulations:—

In Courts of Late and Quarter Sessions.

That in courts of law or at quarter sessions

any person intending to use any certified

extract from any register before mentioned,

in evidence on the trial of any cause, or hear

ing of any appeal, shall give notice in writing

to the opposite party, his attorney or agent,

of his intention to use such certified extract as

evidence at such trial or hearing, and at the

same time shall deliver a copy of the extract

and of the certificate thereof, in order that there

may be a full opportunity to ascertain whether

the authenticity, genuineness, or correctness of

the entry may be liable to objection. And on

proof of such notice and delivery, or on ad

mission of the receipt of such notice and copy,

such certified extract shall be received in evi

dence at the trial or hearing, provided the judge

or court shall be of opinion that such service

has been made in reasonable time before such

trial.

That, in case any party, instead of making'

proof by certified extract, intends himself to

produce any original register in evidence, he

shall, nevertheless, within a reasonable time,

give to the opposite party notice of his inten

tion to produce such original register in evi

dence, together with a copy of a certified ex

tract of the entry or entries which he intends
to offer in evidence.



Report of the Commissioners on Registers of Births, Marriages, and Deaths, &c. 71

In Courts of Equity.

That any party intending to use any certi;

fied extract from any register before mentioned

in evidence, on the examination of witnesses,

or at the hearing of the cause, shall, at least

ten days (one exclusive, the other inclusive)

before publication shall pass, in any, cause

where no commission has issued for the ex

amination of the witnesses of the party intend

ing to give such evidence, or where such

commission shall issue, then seven days at least

before the opening of such commission, deliver

to the clerk or clerks in court of the oppo

site party or parties a notice in writing of his

intention to use such certified extract as evi

dence on the examination of witnesses, or at

the hearing of the cause (as the same may be),

and shall at the same time deliver to the clerk

or clerks in court of the opposite party or

parties a copy or copies of such certified

extract; and that such certified extract shall

thereupon be received in evidence, provided

that, at the hearing of the cause, the service

of such certified copy and notice be admitted

or proved.

That in case any party, instead of making

proof by certified extract, intends himself to

produce any original register in evidence, he

shall, nevertheless, within the number of days

hereinbefore provided, deliver to the clerk or

clerks in court of the opposite party or parties,

a notice of his intention to use such original

register, together with a copy or copies of a

certified extract of the entry or entries which he

intends to offer in evidence.

That in all cases of petition, motion, or

other interlocutory proceedings in courts of

equity, and in the Master's office, the proof

shall be by such certified extract as aforesaid,

annexed to an affidavit, stating the deponent's

belief that the original entry in question is

correct and genuine.

In Ecclesiastical Courts.

That any party intending to use any certi

fied copy or extract from any book or register

before mentioned, shall plead and prove such

certified extract in the same manner as if it

were an extract from a parish register, except

that any such certified extract shall be plead

ed and received in proof, without any col

lation of the same with the original; and

that the judge, on cause shewn by any party

to the suit, or of his own motion when the

proceedings are in poenam, may, after pub

lication, issue a monition for the production,

at the hearing of the cause, of the original

register containing the entry or entries to

which such certified extract relates.

We further recommend that a list be made

(under the superintendence of the officer to

whom the custody of the registers may be

committed) ofall the registers deposited, which

list shall state:—

1. The number marked on each register.

2. The name of the place of worship or con

gregation to which it belonged.

3. The parish, or place, or county.

4. Whether the register be of births, bap

tisms. marriages, deaths, or burials.

5. The period over which the register ex
tends.

That the list shall be printed, and that a

copy be sent—

1. To every person, or congregation, or

society, having had the custody of any of the

registers so deposited. -

2. To every superintendent register, to be

open for inspection at his office, without fee.

3. To the Register General, to be open for

inspection at the General Register office, with
out fee. -

That it shall be competent for the Register

General, or other. officer as aforesaid, under

the sanction of the Secretary of State for the

Home Department, to make such other regu

lations, for the inspection and examination of

the registers so deposited, as may from time to
time be deemed advisable.

The Registers of British Subjects transmitted

from beyond Seas to the Bishop of London's

ſłegistry.

With respect to these we advise that they

should be transferred to the same place of

deposit, and be admissible in evidence on the

same footing, and subject to the same regula

tions as we have recommended with respect to

the registers of the dissenting congregations.

The Registers of the Fleet and King's Bench

Prison, the Mint in Southwark, and the May

Fair Chapel.

These registers stand on other and less

favourable grounds; we have no satisfactory

account of their custody before they were

deposited in the registry of the diocese of

London; many of them abound in interpola

tions and erasures; in several entries occur in

a long series, evidently written in one and the

same hand and at the same time; there is a

general want of authentication by witnesses,

or by the signature of the parties between

whom the marriage ceremony purports to have

been solemnized, and, whenever these regis

ters have become the subject of judicial exami

nation, they have been considered as bearing

a very questionable character. We therefore

think it right not to include them in our re

commendations, except so far as to suggest

that they should be deposited in the same place

with the other registers. -

We, whose names are hereunto subscribed,

humbly offer to your Majesty this report and

these recommendations, for your royal consi

deration.

JosePH PHILLIMoRE,
Chairman, } (L.S.)

H. W. TANCRED, (L.s.)

EDGAR TAYLor, (L.s.)

THoMAS REEs, (L.S.)

John NICHOLL, (L.S.)

Robert WINTER, (L.s.)

SAMUEL GALE, (i.s.)

J. PARKER, (L. S.)

S. M1. PHILLIPs, (L.s.)

T. H. ListER, (L.S.)

John SHov ELLER; (L.S.)

Dated this 18th day of June, 1838.
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ANCIENT CASES ON DUELLING.

FROM a pamphlet just published, a we extract

the following cases relating to duels. We

stated the law on the subject on a recent

occasion.” The writer has diligently searched

the books, and given a concise digest of the

authorities, and reviewed the cases which fall

within the rule laid down by the Judges re

garding deliberate duelling.

“Morgan’s case, 9 Jac. 1, in B. R.—Mor

gan, of the Inner Temple, was indicted for the

wilful murder of Egerton (son of Sir John

Egerton). The challenge was sent in the

evening, and the duel took place next morn

ing. The Judges charged the jury that this

was wilful murder, and they found accord

ingly.

“Note, That afterwards, the last day of

Trinity Term, 9 Jac. B. R., Edward Morgan

was brought again to the bar, and being de

manded what he had to say for himself why

judgment and execution should not be awarded

against him, he offered to the Court the King’s

gracious pardon, under the privy and great

seal, and he humbly desired allowance of the

same by the Court. The pardon was received

and openly read, and afterwards the same was

allowed of by the Court, with some good

advice given by them unto him; and so by the

rule of the Court, he was discharged, set at

liberty, and suffered ad largum ire.” (1 Bulst.

89.)

“Taverner’s case (3 Bulst.), Term. Pasch. 14

Jac. B. R.—Richard Taverner was indicted, ar

raigned, and now tried at the bar, by a jury of

Middlesex, for the killing and murdering of

one John Bird. The indictment was taken at

Hartford Assizes, before Walmsley and Croke,

justices of assize and gaol delivery, for the

killing of him in Theobals Park. Thomas

Musgrave being present, and his second, but

fled, and stands outlawed. Taverner also was

outlawed, but returned, and was taken; and,

Term. Hillar. 13, brought a writ of error, and

reversed the outlawry, and pleaded to the in

dictment, and now he was tried at the bar for

his life. One Hughes was second unto Bird,

who was also killed.

“It was shewed, that the cause of difference

between them, and of the subsequent chal

lenge, was first by Bird, who sent the chal

lenge unto Taverner, who did accept it upon

very forcible provocations, and then sent him

a letter, appointing therein the time when and

the place where they were to meet, and the

weapon to be single sword, and withal sent

him a pattern thereof, and to have a second;

accordingly they met on Sunday in the after

noon, and there did fight; the witnesses pro

duced, did show unto the jury that all the

provocation was on the part of Bird, who

sent the challenge, and that Taverner would

have had a reconcilement made between them,

* “On the Duel.” Houlston & Stoneman.

* See 16 L. O. p. 489.
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being very unwilling to fight upon such a

slight, or rather no cause at all, being only for

his refusal to pay money unto Bird, but he

would be revenged on him by single combat.”

Sir Edward Coke, and the rest of the Court,

declared that Taverner had committed murder

in law.

“Taverner then said, that he did confess

his error that he did not acquaint the Judges

with this matter at first, to have had an order

by them taken therein; and he being so

forcibly urged to this, by threats, to proclaim

him a coward, and that he would kill him in

some base manner; this error, in defence of

himself, and of his reputation, had caused him

to fall into this inconvenience. And he said

also, that the King's edict was not then extant,

and that therefore he did very much bewail his

miserable and unfortunate chance, to be the

first precedent in this case, to have the trial of

law.

“To whom the Court answered, you are

not the first precedent by many hundreds, for

this was the common law before the King's

edict, which was but declaratio juris antiqui,

et non introductio novi legis.

“And so with this direction of the Court,

the jury found the prisoner guilty of murder.”

After sentence had been pronounced, the

Chief Justice said:—“If the cause be never

so important, yet it cannot allow one to draw

blood of a subject; if this were lawful, who

should then live * if all be so, as you Taverner

have said, yet by the very letter of the law,

this fact is murder in you. Here a challenge

sent, accepted of by you, the weapon, time

and place agreed on, and seconds to be, and

chirurgions to be ready; if this be not murder,

what then shall be murder, misera servitus,

ubijus est incognitum, you are punished here,

ut paena ad paucos. Nemo prudens punit, ut

praeterita revocentur, sed ut futura praevenian

tur, maledicta est terra propter effusionem

sanguinis, NEC ALLITUR PACIFICATUR IRA

DEI, NEC PLACATUR, NISI PER EFFUSIONEM

IPSIUS SANGUINIS.”

“ Bromwich’s case (I Lev. 180), 18 Car. 2,

in B. R.—The Lord Morley and Bromwich

being indicted for the murder of Hastings, the

Lord Morley was tried by his Peers before the

Lord High Stewart, and found guilty of man

slaughter, and was dismissed without being

put to his book, or burnt in the hand, accord

ing to the statute l Edw. 6, c. 12. And now

Bromwich being brought to his trial at the bar

of the King’s Bench, the indictment was

against the Lord Morley for the killing of

Hastings, and against Bromwich for being

present, aiding and assisting. 'Twas proved

that when the quarrel was in the tavern, the

Lord Morley said, “If we fight at this time, I

shall have the disadvantage from the height of

the heels of my shoes,’ and that presently

afterwards they went out into the fields, and

Hastings was there killed, which was taken by

the Court as a clear evidence of their intention

to fight when they went out of the tavern;

and the quarrel being only touching words,

and they fighting within a little time after,
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it was held murder by the whole Court; for

words cannot be any excuse for the killing of

between the quarrel and the fighting, to make it

murder, but such time only as it may appear
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wager, said it would be proper to make a

memorandum of it, and called for pen, ink,

a man, and there need not be the time of night and paper. After that, it happened that Sir

Charles Sedley's manors were mentioned; upon

which the noble prisoner at the bar said, with

not to have been done on the first passion, some degree of heat, ‘Sir Charles Sedley's

and here it appears not to be done on the first manors 1—where are his manors?' To which

passion, for the Lord Morley had considered Mr. Chaworth replied, “Why, Hucknell and

the disadvantage of his shoes. And the Court

directed the jury, that it was murder in Brom

wich, being present and aiding, although the

Lord Morley had been found by the Lords to be

guilty only of manslaughter. But the jury

acquitted him of the murder, and found him

guilty only of manslaughter.”

Some witnesses deposed that Bromwich

made a push at Hastings, upon which Morley

closed with him and killed him. I think this

must not have been believed, for if the fact

were so, it would have been a most foul mur

der. The resolutions of all the Judges made

at Serjeants' Inn on this occasion, show that

they treated it as an ordinary death by duel,

and the general rules laid down by them

are in accordance with the opinion of the

Judges on the trial of Bromwich. Lord Ray.

mond in noticing this case, says, that Siderfin

“ reports the same case, and says, that the

Court in the direction to the jury ſaid it down,

that after the provocation in the house, they

say, this is no convenient place (and so have

reason to judge of conveniency) and appoint

another place, though the fight is to be pre

sently: this is murder, for the circumstances

show their temper.”c

Lord Byron’s case.—Before the House of

Peers in W. Hall, 5 Geo. 3, 1765.-d'. On 26th

January, the noble prisoner at the bar, the

deceased, and many more gentlemen of rank

and fortnne of the county of Nottingham,

met, as they usually did once a week, to dine

at the Star-and-Garter Tavern, Pall Mall : in

the course of the dinner there was nothing

but good humour. About seven at night, the

conversation turned upon the subject ofgame:

upon this occasion Mr. Chaworth had some

thing of a dispute with the gentleman who sat

next him, about the best method of preserv

ing game. The prisoner at the bar interfered

upon the subject, and said, in his opinion, the

way to have gaine was to take no care of it.

Mr. Chaworth happened to be of a different

opinion, and thought the best way was to be

strict with poachers, and thereby preserve the

game. This drew on some altercation. Mr.

Chaworth added, that he believed there was

not a hare in that part of the country, but

what was preserved by himself or Sir Charles

Sedley; upon which Lord Byron offered a

wager of 100l. that he had more game in a

manor or manors of his, than Mr. Chaworth

had upon any that belonged to him. Mr. Cha

worth having said he was willing to accept the

* Oneby’s cuse, 1 East's P. C. p. 253, has

been stated in 15 L. O. p. 425, under the class

of “Remarkable Trials.”

* The Attorney General's (Sir F. Norton)
statement.

Nuttall;’ his Lordship then said, ‘I know no

manors of Sir Charles Sedley's;’ to which

Mr. Chaworth replied, ‘Sir Charles Sedley

has a manor, the manor of Nuttall is his, and

one of his ancestors bought it out of my

family; and if your Lordship wants any fur

ther information about his manors, Sir Charles

Sedley lives in Dean Street, and your Lordship

Anours where to find me in Berkeley Row.”

After this quarrel, the parties stayed in com

pany together for a considerable time, I believe

near an hour, during which time both the noble

prisoner at the bar and Mr. Chaworth entered

into conversation with the company that sat

next to them upon indifferent subjects, and

particularly Lord Byron was observed to be in

good humour. The company thought there

was an end of the quarrel, and that no more

would be heard of it. About eight, an hour

after the first quarrel, Mr. Chaworth went

first out of the room, and it happened a gentle

man went after him to the door, and he asked

the gentleman whether he had observed the

dispute between him and Lord Byron He

said he had in part; upon which Mr. Cha

worth asked him, if he thought he had gone

far enough To which Mr. Donstan (for that

was the gentleman's name) said, he thought he

had gone too far; it was a silly business, and

neither of them should think of it again.

“Mr. Chaworth going down stairs, Mr.

Donstan returned into the room, and, as he

opened the door, he met Lord Byron coming

out. I must now state to your Lordships the

evidence as it arose from the declarations of

the deceased, as well as the facts, which will

be proved; for both being legal evidence they

just stand under the same predicament, and

the evidence being thus put, will come in pro

per order in point of time. The prisoner at

the bar saw the deceased up the stairs, and said

to him, ‘Sir, I want to speak to you.” They

then went down one pair of stairs, and one or

other of them called out ‘waiter;’ which of

them it was I am not instructed to say. Upon

the waiter’s coming, the noble prisoner at the

bar asked him, whether either of these two

rooms (pointing to them) were empty The

waiter opened one of the doors and went in,

with a poor little tallow candle, which was all

the light, except a dull fire that was in the

room ; the waiter set the candle upon the

table, and Lord Byron and Mr. Chaworth went

into the room. When they were there, the

prisoner asked Mr. Chaworth, whether he was

to have recourse to Sir Charles Sedley to ac

count for the business of the game, or to him :

The deceased said, “To me, my Lord; and if

you have anything to say, it would be best to

shut the door, lest we should be overheard.”

Mr. Chaworth went to shut the door,
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turning from the door he saw the noble pri

soner just behind him, with his sword half

drawn, and at that instant Lord Byron called

out draw l’ The business was soon done.

Mr. Chaworth finding his Lordship in such a

situation, had nothing left for it but to draw

as quickly as he could : by his own account he

has told, he gave the noble prisoner the first

thrust, and entangled his sword in his waist

coat, and thought he had wounded him ; after

that Lord Byron shortened his sword, and

stabbed Mr. Chaworth.

“There was another circumstance,—the

bell was rung; but by whom it was rung I

know not. The waiter came up, and seeing

the situation of the two gentlemen, was not a

little frightened. He ran out again, and sent

up the master of the tavern, who will tell your

Lordships how he found them. I think they

were grasped in each others, arms, and Mr.
Chaworth had his sword in his left hand, and

the noble prisoner at the bar had his in his

right hand. One of them, I believe Lord

Byron, ordered him to send for relief; upon

this Mr. Hawkins the surgeon was sent for,

and soon came; but before this an alarm was

given in the room above stairs. The company

came down; they saw the terrible situation of

the unfortunate gentleman: he told them, and

your Lordships will hear, the manner in which

it happened, pretty nearly as I have stated it.
When Mr. Hawkins came, it did not require a

person of his skill and penetration to find out
that the wound was mortal, for the sword had

gone in at one side and out at the other. Mr.

Hawkins had him conveyed home. Mr. Cha

worth had sent messengers for the worthy

gentleman, who is the prosecutor on this oc

casion. When he came, seeing so near a

friend and relation in the condition in which

the deceased then appeared, he immediately

inquired what had brought him into that ter
rible situation. His evidence will be material;

for Mr. Chaworth told Mr. Levintz the whole

transaction: and when the deceased related to

him the circumstance, that Lord Byron had

drawn, or nigh drawn his sword, when the de

ceased was shutting the door, Mr. Levintz

asked him, “Was that fair, Billy?' The de

ceased, who was one of the most benevolent,

as well as one of the bravest of men, gave no

answer to that question. Mr. Levintz, fol

lowed him with some other questions, and the

answers (which he will give you an account of)

will amount in substance to this, that Mr. Cha

worth did not think, when Lord Byron carried

him into the room, that he had any design of

fighting him; but afterwards he thought he

had got him to an advantage, and that was

the reason of his fighting him. Questions were

also asked Mr. Chaworth by the person who

attended him at making his will, and the an

swers were put into writing. The writing
stated, that Mr. Chaworth stated the noble ||
prisoner's sword was half,drawn when he

turned from the door; that knowing his man,

he immediately whipped out his own, and had

the first lunge at his Lordship, when Lord
Byron shortened his sword, and run him
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through ; and then said with an oath, “I have

as much courage as any man in England.”

This is the nature of the case in general; and

I believe I have stated the evidence substan

tially, if not correctly true.”

.The evidence corresponded pretty nearly

with the Attorney General’s statement. It

was proven that Mr. Chaworth inquired three

times how Lord Byron was, whom he believed

he had wounded. There was no evidence

whatever of treachery. When the landlord

first entered the room Lord Byron was sup:

porting Mr. Chaworth, and evidently regretted
what had occurred.

. The Lords gave their opinions to the follow

ing effect:-One hundred and nineteen pro

nounced him to be “not guilty of murder,

but guilty of manslaughter;” and four “not

guilty” generally. .

The Lord High Steward then said, the pri

soner being again brought to the bar: “Wil:

liam Lord Byron, the Lords have considered

of the charge and evidence brought against

you, and have likewise considered of every

thing you have alleged in your defence, and

upon the whole matter, their Lordships have

found you not guilty of the murder whereof

you stand indicted, but guilty of manslaughter.

What has your Lordship to allege against

judgment being pronounced upon you?”

Upon which his Lordship claimed the bene

fit of the statute of Edw. 6.e

Whereupon the Lord High Steward ac

quainted him that he was allowed the benefit

: that statute, and was discharged, paying his

ees. -

QUESTIONS

AT THE EXAMINATION,

Michaelmas Term, 1838.

l.—PRELIMINARY.

1. Where did you serve your clerkship 2

2. State the particular branch or branches of

the law to which you have principally applied

yourself during your clerkship.

3. Mention some of the principal law books

you have read and studied.

II. COMMON AND STATUTE LAW AND PRACTICE

OF THE COURTS.

4. When an action is to be brought against

several persons for the same cause of action,

should you insert all the names in one writ,

or is there any number of names to which

you are limited

5. If the names of several defendants have

e 1 Edw. 6, exempts peers convicted of

clergyable felonies from burning in the hand.

It was equivalent to clergy without reading or

burning.
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been inserted in the same writ, can you after

wards proceed against any or either of them

separately for any different cause of action :

6. When a defendant, in an action of assump

sit, suffers judgment by default, how should

the plaintiff proceed to ascertain the amount

due to him :

7. If the action should be in debt, what diffe

rence would that make in the proceeding :

8. How many days are necessary for a notice

of trial in a town cause, and in a country

cause, and how are the days calculated :

9. If a cause be made a remanet, is a new

notice of trial necessary either in a town

cause or a country cause .

10. Is it necessary to serve a witness with a

copy of a subpoena personally, or would it be

sufficient to leave it at the dwelling-house :

11. When a cause goes to trial and a juror is

withdrawn, what is the effect of that, with

respect to the expences incurred by the

witnesses 2

12. Suppose a plaintiff recovers a verdict

against two joint defendants, should he issue

execution againsteach defendant for half? or

if he issue execution against one for the

whole, would the other be thereby exonera

ted entirely?

13. Can a ºuration in ejectment be served

on the wife under any circumstances 2

14. Can a declaration in ejectment be served

on any other member of the family under

any circumstances 2

15. In what cases is it necessary that a cogno

vit should be stamped 2

16. When a party is about to execute a cog

novit or a warrant of attorney, are there any

particular forms required, and has any

difference been made in this respect of

late 2

17. An act has lately passed for the abolition

of arrest; do you understand that the power

of arrest at the commencement of an action

is in all cases taken away; or is there any

excepted case?

18. Has the act made any alteration as to

execution after judgment obtained :

III. CONVEYANCING.

19. What is the difference between real and

personal estate :

20. What are proper words for creating an

estate in fee simple, by deed or will

21. What are proper words for creating an

estate in tail?

22. Can personal property be entailed :

23. When two persons, not being partners,

purchase an estate out of their own money

in equal shares, and take a conveyance of

the estate simply to themselves in fee, what

is the effect of this conveyance at law and in

equity?

24. What difference would it make either at

law or in equity if the purchase money had

been contributed in unequal shares :

25. When an estate in fee simple descends to

two sisters, what is it called
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26. How can the dower of a woman married

before the late Dower Act came into ope

ration be now defeated ; and how can the

dower of a woman married subsequent to
that act be defeated

27. When money is directed by a deed or will

to be laid out in the purchase of lands direc

ted to be entailed, may a tenant in tail, who

would be entitled to the lands when so pur

chased, gain possession of the money without

carrying such direction into effect; and if

so, by what means ?

28. When title deeds cannot be delivered up

to the purchaser, what is he entitled to

require :

29. As far as you can recollect from what you

have generally seen in deeds, state the

appurtenances of a manor, more particularly

those which do not belong to an estate

comprising lands, but without a manor.

30. If the executor of A. dies, who becomes

A.'s personal representative?

31. If the administrator of A. dies, who

becomes A.’s personal representative 2

32. Can freehold lands be devised by will to

charitable uses? or can money be bequeathed

by will to be laid out in the purchase of

land to be settled to charitable uses 2

33. Of what denomination of property are

leases for terms of years, and how are they

transferred to a purchaser And of what

denomination of property are leases for lives,

and how are they transferred to a pur

chaser 2

IV. EQUITY AND PRACTICE OF THE COURTS.

34. State generally some of the peculiar objects

of the jurisdiction of the Courts of Equity?

35. What is the first proceeding in a suit in

Equity ?

36. By what means is a defendant called upon

to meet the plaintiff’s demand

37. If the defendant be a peer, having privilege

of parliament—or be a member of the House

of Commons—what is the process in each

case to compel appearance and answer *

38. By what mode of proceeding are the

testimonies of witnesses brought before the

Court 2

39. What proceedings at law are restrained by

the common injunction when the latter is

obtained before delivery of declaration ?

40. What proceedings at law are restrained

when the common injunction is obtained

after delivery of declaration 2

41. Does the marriage of a female plaintiff

abate a suit 2

42. Does the marriage of a female defendant

abate a suit?

43. What is the course to be pursued to ob

tain the answer of an infant defendant P.

44. How is the attendance of a witness to be

enforced for the purpose of examining him,

either before the examiners or commis

sioners?

45. Can maintenance of infants be allowed by

the Court, without a suit in Court 2
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46. If a parent be of ability to maintain his

children, can he have an allowance out of

the interest of such childrens’ fortunes :

47. Suppose atrust estate to devolve upon an
infant, how is such infant to convey for

purposes of the trust 2
48. If there be a trust sum standing in the

name of a lunatic trustee, how is it to be

obtained by a party entitled to it?

v. BANKRUPTCY, AND PRACTICE OF THE

COURTS.

49. What steps are necessary to obtain a fiat

in bankruptcy

50. What amount of petitioning creditors’ debt

is necessary to support a fiat, where the

docquet is struck by one creditor, or by two

creditors, or three or more creditors, not

being partners :

51. Has the act passed in the last session for

Abolishing Imprisonment for Debt in certain

cases, effected any and what change in the

acts of bankruptcy to support a fiat 3

52. Are any and what members of parliament

liable to the bankrupt laws; and if so, in

what manner should they be proceeded

against :

53. Can an insolvent trader take any, and if

any, what steps to make himself bankrupt 3

54. What are the remedies of an individual,

improperly declared bankrupt, against the

party improperly suing out the fiat against

him *

55. By what proportion of the creditors in

number and value must a bankrupt’s certifi

cate of conformity be signed to render: it

available 2

56. Name some particular acts which will

render a bankrupt’s certificate void?

57. Under what circumstances are the deposi

tions taken under the fiat, as to the petition

ing creditor's debt, trading, and act of
bankruptcy, conclusive evidence of all the

matters stated therein, in an action by the

assignees to recover a debt?

58. What is the course of proceeding by a

creditor when there is an equitable mort

gage, in order to render it available, and

prove for the deficiency?
59. In what mode are all matters for the de

termination of the Court of Review to be

brought under the consideration of the

Court

60. Suppose a bankrupt to have carried on the

business of a factor, and to have in his pos

session at the time of his bankruptcy, stock

placed in his hands for sale, what are the

rights of the assignees in respect of such

property

61. If a bankrupt be holder of leasehold pre

mises, which are not likely to be beneficial

to the estate, are there any and what steps

which the assignees can take to rid them

selves of the responsibilities of the lease ?

62. If goods be actually seized under an exe

cution before an act of bankruptcy, may
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they be sold after the bankruptcy to satisfy

the judginent 2

63. What effect has the appointment of assig

nees on the rights of the crown?

VI. CRIMINAL LAW.

64. What is the distinction between felony and

misdemeanor *

65. Where a felony has been committed, can

a constable, without a warrant, arrest on

º suspicion, and break open the outer

oor of a house, where the party accused

is known or suspected to be concealed :

66. Can a private person, without a warrant,

in any and what case arrest a felon?

67. If a warrant is granted by a magistrate of

the county of A., can it be executed in the

county of B, without any thing being pre

viously done; or is any and what further

step necessary to be taken, before the arrest

can be made ; and before a magistrate of

which county must the prisoner, when

arrested, be taken 2

68. Before whom and to whom is bail given in

a criminal case in the country

69. Where a party is in gaol in the country,
for an offence which is not bailable before a

justice of the peace, and he is desirous of

giving bail, to whom and how is the appli

cation to be made 2

70. What is a forcible entry and detainer, and

how punished :

71. Before what court are offences committed

at sea to be tried ?

72. What offences can be tried at quarter

sessions 2

73. Are attorneys or bankers liable to be pro

ceeded against criminally, for misapplying

money or bills entrusted to them for a spe

cial purpose, or only by civil process, for a

breach of trust?

74. If a person be indicted for an offence, and

on trial acquitted, or if the indictment be

quashed before verdict, can he in both, or

either and which of the cases, be indicted

again for the same offence, and if not,

what is the defence to the second indict

ment 2

75. Is a witness in a criminal matter entitled,

before leaving home, to be paid his travelling

expenses, and for his loss of time *

76. What is a nuisance, and how redressed ?

and is the remedy the same as to all

nuisances :

77. What are the different modes by which a

parochial settlement can be gained 2

78. Can a landlord in any and what case, and

in any and what manner, recover the pos

session of premises which is withheld, after

the term has ended, or been determined by

legal notice, without bringing an action of

ejectment?
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CANDIDATES WHO PASSED THEIR EXAMINATION

IN MICHAELMAS TERM, 1838.

Name of Applicant.

Allen, William

Allen, Benjamin Tuthill

Atkinson, John

Ayling, Charles

Baker, John, jun.

Barker, Charles Frederic

Barker, Samuel

Baron, Samuel Braddock

Beal, Henry Ridley

Beardsworth, John

Blackburne, Edward

Bromley, William, jun.

Brooke, Cooper Charles

Brooks, Charles William

Broomhead, Henry, the younger

Buck, John Dawson

Campion, Francis

Channell, Thomas Henry

Chappell, Frederick Patey

Childs, Christopher

Clayton, John Naylor

Colyer, Charles

Combs, John

Concanen, George

Cooke, Masta Jocelin

Cope, William Rogers

Corner, Charles Calvert

Corser, Charles

Cort, Joseph Denison

Cotton, John Lucas

Cox, Thomas

Crowdy, Henry Crowdy

Day, Alfred

Dennis, William

Dickinson, Henry William

Digby, Arthur

Dolman, Thomas William Leach

Drayton, John, the younger

Edmonds, George Maxwell

Edye, Francis Walrond

Elderton, Henry Merrick

Evans, Charles

Evitt, Thomas Augustus

Fawcett, John William

Francklin, Frederick Fairfax

Fryer, Kedgwin Hoskins

Furley, George

Name and Residence of Attorney to whom articled or assigned.

John Henry Clark, Shipston-on-Stour.

Alfred Whitaker, Frome, Somerset.

Henry Atkinson, Whitehaven.

Edward Tribe, 86, Great Russell Street, Bloomsbury Square;

John Pontifex, 5, St. Andrew’s Court, Holborn.

John Baker, Aldwick, parish Blagdon, Somerset; John Be

thune Bayley, Devizes; and Charles Meredith, Lincoln's

Inn.

John Barker, Northwich.

John Hampson, Manchester.

Samuel Woodcock, the elder, Bury, Lancaster.

Charles Harrison, 14, Southampton Buildings.

Leonard Wilkinson, Blackburn.

George William Blackburne, Burcot, outparish of St. Cuth

bert, in Wells; Thomas Lax, Wells.

William Bromley, 3, Gray's Inn Square.

John Ambrose, Maningtree, Essex.

Charles Sabine, Oswestry, Salop; Thomas Cooper, 24, Lin

coln's lnn Fields.

Henry Broomhead, jun., Sheffield.

Edmund Cooper, East Dereham.

Frederick Fisher, Doncaster.

Thomas Moseley, 13, Bedford Street, Covent Garden.

Richard Nation;23, Somerset Street. Portman Square.

Joseph Brown, Liskeard. -

John Gilbert Meymott, Great Surrey Street.

John Innes Pocock, 27, Lincoln's Inn Fields.

Thomas Saunders, 1, Queen Street Place, Southwark Bridge.

George Gillson, Truro.

John Cooke, Ross.

Clement Ingleby, Birmingham.

George Richard Corner, 20, Dean Street, Southwark.

John Corser, Wolverhampton.

Henry Haworth, Blackburn; Henry Hargreaves, Blackburn;

and Dickson Robinson, Blackburn.

James Dixon, Preston, Lancaster; Robert Bayley Follett,

1, Bedford Row.

Benjamin Edward Willoughby, 13, Clifford's Inn.

William Crowdy, Highworth, Wilts; Thomas White, 11,

Bedford Row.

Peter Day, Norwich.

John Hensman, Sheep Street, Northampton.

Joseph Mountford, Exeter; Wightwick Roberts, 57, Lin

coln's Inn Fields.

George Wyatt Digby, Maldon, Essex.

Henry Richardson, York.

Robert Hillman, Lyme Regis.

George Nicholson, Hertford.

Thomas Peregrine Turner, 18, Millman Street, Bedford

Row. -

Merrick Elderton, Brixton; Edward Merrick Elderton, 40

Queen Square.

Charles Shearman, Gray’s Inn.

Thomas Evitt, 40, Haydon Street, Minories.

Ottiwell Tomlin, Richmond, Yorkshire; Thomas Fawcett,

Sedbergh, Yorkshire; and Richard Addison, 8, Mecklen

burgh Square.

Edward Palmer Clarke, Wymondham.

Henry Hooper Fryer, Coleford.

David Manser, Watchbell Street, Rye, Sussex; Robert

Furley, Ashford.
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Name of Applicant.

gº John

Garbutt, John Redhead

Garrick, David

Gordon, George

Gray, Thomas William

#. George Blythe

Hallen, William George

Hallett, Henry Hughes

Hanson, Alfred

Harris, Stanley

Harrod, Henry

Hart, Robert

Hayton, Jonathan

Heath, Samuel, the younger

Hepworth, John, the younger

Hick, Henry

Hill, Thomas, the younger

Hoare, Francis Buchanan

Hodgkinson, William

Holden, Hyld

Hunt, William

Insole, Thomas, jun.

James, Edward Wallwyn

Jewitt, James Watson

Johnson, Saffery William

Jones, Henry Julius

Kaines, Henry

Kenny, William Fenton

Laing, David

Lambe, James

Lambert, Anthony

Ludlow, Henry

Lyndon, Charles

Markham, Henry Philip

Mason, Henry Baxter Branwhite

Masterman, William Stanley

May, John

Medley, Lewis Whittle

Moore, William

Nettleton, John

Nicholson, John Wilson

Page, Henry

Page, William Sagon, the younger

Pank, Stephen Ewin

Pargeter, Benjamin

Peter, Richar

Phillips, James Percy

Phillott, Robert

Pickup, Mark

Price, Henry Read

Probert, Thomas Henry

Ramsey, Benjamin May

Richardson, George Rycroft

Richardson, John Mott, jun.

Roberts, Thomas

Robinson, George Millar

Roscorla, John

Scales, Thomas Jackson

Name and Residence of Attorney to whom articled or assigned.

William Chapman, Devonport.

Robert Breckon, Whitby.

Joseph Robert Wilton, 19, John Street, Bedford Row ;

Thomas Magnus Cattlin, 39, Ely Place, Holborn.

William Reynolds Austice, Iron Bridge, Salop. -

George Henry Drake, Exeter.

Andrew Phillips, Sheffmall

Thomas Hallen, Kidderminster.

Thomas Charles Bellingham, Battle, Sussex.

William Pryce Pinchard, Taunton, Somerset.

Henry Harris, Furnival’s Inn ; Mundeford Allen, 31, Bed

ford Row; re-assigned to Henry Harris.

Edward Steward, Norwich. -

William Read King, Serjeant's Inn, Fleet Street.

Simon Ewart, Carlisle.

Richard Tillyer Blunt, 10, Union Court, Old Broad Street.

George Barker, and George Morris Barker, Birmingham.
Gabriel John Fielding, Richmond. -

Thomas Hill, the elder, North Brixton; James Hodgson,

3, Raymond Buildings.

Edward Weedon, Gloucester.

Benjamin Goode, Howland Street, Fitzroy Square.

William Saunders, Worcester; Charles Augustus Helin,

Worcester.

Benjamin Aplin, Banbury.

William Finch, 8, Forgate Street, Worcester.

William Roberts James, 23, Ely Place, Holborn.

William George Lyle, 10, Great James Street, Bedford Row.

John Wing, Wisbech; Edward Jackson, Wisbech.

Joseph Fisher, 30, Bury Street, St. James's; Edward Wil.

liam Lake, Bury Street, St. James's.

Thomas Wills, Shaftesbury.

Edward Nelson Alexander, Halifax.

George Vernon Cotton, Frederick's Place, Old Jewry.
William Thomas Paris, Stroud.

John Lambert, Dyers’ Buildings, Holborn.

Edward Moss Dimmock, 35, Abchurch Lane.

Cobbett Derby, 2, Harcourt Buildings.

Charles Markham, Northampton.

Frederick Browne Bell, Downham Market.

Charles Stoddart, Barnard's Inn, Holborn; William Henry

Austin, 31, St. Martin’s Street, Leicester Square.
Thomas Parrott, Macclesfield.

Robert Samuel Palmer, 4, Trafalgar Square.

Methusalah Moore and Thomas Sheppard, Leicester.

Robert Carr, Wakefield.

Thomas Wing, Gray’s Inn.

Thomas Ridding, Southampton.

William Sagon Page, the Eider, Scarborough.

Charles Pestil Harris, Cambridge.

William Spurrier, Birmingham.

Benjamin Hart Lyne, Liskeard, Cornwall; William Castle

man, Winborne Minster -

James Phillips, 10, St Swithin's Lane.

John Willmott Bradford, Langford.

John Ramskill, Pontefract. -

Thomas, Mullett Evans, Bristol; Neast Nevile Prideaux,
Bristol.

Charles Ehret Grover, Hemel Hempstead.

George Leach, Devonport.

John Bate Qardale, 2, Bedford Row; John Allen Sibthorpe,
Guildford.

Thomas Samuel Mott, and William Garsuch Times, Much
Hadam.

Thomas Hippsley Jackson, Stamford.

John Eyre Coote, 20, Austin Friars.

Edward Hearle Rodel, Penzance.

John Poole, Gillhead



Name of Applicant.

Selby, Gerard, the younger

Sheppard, Alfred Byard

Simpson, Thomas Broderick

Slater, Joseph

Spurr, Orlando

Steele, Adam Rivers

Swann, Edward Bonsor

Taylor, George William

Thorne, William

Twining, Aldred

Tyas, John

Wardy, William Stoughton

Wall, William Henry

Webb, John

Winter, William Esdaile

Wray, Geerge

Wyatt, James

Young, George
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Name and Residence of Attorney to whom articled or assigned.

Gerard Selby, Alnwick.

William Clark Merriman, Marlborough, Wilts; John Iliffe,

2, Bedford Row.

James Walker, Whitby.

Thomas Morris, Wigan.

John Siddell, Sheffield; Thomas Thwaites Wickers, Sheffield;

and Thomas Rayner, Sheffield.

Thomas Flower, 87, Hatton Garden; James Harmer, 87,

Hatton Garden.

John Chadborn, Gloucester.

Robert Bickerstaff, Preston; James Woods, Rochdale, Lan

Caster.

Robert Medcalf, 20, Lincoln's Inn Fields.

Thomas Wing, South Square, Gray's Inn.
Thomas Gould,§.

James Boor, Warminster, Wilts; Rowland Wilks, Finsbury

Place.

John Coles Fourdrinier, Salvador House, Bishopsgate; Da

niel James Lee, 1, Field Court, Gray's Inn.

Robert Dolphin, Birmingham.

Robert Winter, 16, Bedford Row.

Walker and Jesse, Manchester.

James Husband, Devonport.

William Myers, Darlington, Durham; Ralph Park Phillip

son, of Newcastle-upon-Tyne; George Walford Arm

strong, Red Lion Street, Clerkenwell: re-articled to

George Walford Armstrong.

MASTERS EXTRAORDINARY IN

CHANCERY,

From October 19th to November 16th, 1838, both

inclusive, with dates when gazetted.

Hodson, Thomas, Lichfield, October 19.

Lax, Thomas, Wells, Somerset, October 22.

Bardwell, Everett, Norwich, November 16.

Dissolutions OF PROFESSIONAL PART
NERSHIPS.

From October 19th to November 16th, 1838, both

inclusive, with dates when gazetted.

Spurrier, Wm., John Clarke Chaplin, and Thomas

Henry Spurrier, Birmingham, Attorneys, So

licitors and Conveyancers. Oct. 26.

Edwards, Wm., and Thomos Henry Blackburn

Venour, Leamington Priors, Attorneys and

Solicitors. Oct. 26.

Griffith, Edmund, and George Stonehouse Griffith,

Salisbnry Square, London, Attorneys and

Solicitors. Nov. 9.

Arden, Joseph, and Richard Edward Arden, Clif

ford's Inn Passage, London, Attorneys and

Solicitors. Nov. 13.

Aldridge, Joseph, and Wharton Pitt Hind, Austin

Friars, Attorneys and Solicitors. Nov. 13.

, Le Blanc, Wm., Wm. Elliott Oliver, and George

Simon Cook, New Bridge Street, London,

Attorneys and Solicitors. Nov. 16.

BANKRUPTCIES SUPERSEDED,

From October 19th to November 16th, 1838, both

inclusive, with dates when gazetted.

Price, Charles, Clerkenwell Green, Lampmanufac

turer and Glass Bender, Oct. 26.

Jones, William, Pwllmelyn, near Mold, Flint,

Lead Merchant. Oct. 30.

Butterworth, Joseph Horatio, Manchester, and

of Lunbrook, York, and Gutter Lane, London,

Dyer and Stuff Merchant. Nov. 13.

BANKRUPTS,

From October 19th to November 16th, 1838, both in

clusive, with dates when gazetted.

Anderson, George, Queen's Buildings, Brompton,

Middlesex, Wine and Spirit Merchant. , Whit

more, Off. Ass.; Gargrave, Buckingham Street,

Strand. Oct. 19.

Bradshaw, John, Manchester, Provision Dealer.

Scholes & Co., Manchester. Johnson & Co.,

Temple. Oct. 19.

Barker, Joseph, Sheffield, York, Grocer and Tea

Dealer. Fiddey, Serjeant's Inn, Fleet Street;

Smith, Sheffield. Oct. 30.

Brooks, Ann, City Road, Coach Builder. Whitmore,

Off.Ass; Hopgood, Bishopsgate Street Without.

Nov. 2.

Breedon, Benj., Wellesbourne Mountford, War

wick,Tailor. Adlington & Co., Bedford Row;

Hobbes, Stratford-upon-Avon. Nov. 12.

Ber, Ernest, Wood Street. Cheapside, Laceman.

Johnson, Off. Ass. ; Abrahams, Clifford’s Inn.

Nov. 6. -

Binyon, Benj., Manchester, Tea Dealer, Confec

tioner and Inn Keeper. Milne & Co., Temple;

Bent, Manchester. Nov. 9 and 16.

Bacon, Sophia, Cranford Bridge, Bedfont, Mid

dlesex, Victualler, Post Mistress, and Inn

keeper. Clark, Off. Ass. ; Meredith, Heath

cote, Mecklenburgh Square. Nov. 16.

Cliffe, Joseph, Woodbank, Chester, Auctioneer,

Factor or Agent. Chester, Staple Inn ; Walker,

Chester. Oct 23.
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Collins, Joseph, Brighton, Butcher. Dempster,

Brighton; Tamplin, Chancery Lane. Nov. 6.

Carter, Henry Harridge, Springfield, near Chelms

ford, Essex, Wine Merchant. Gibson, Off.

Ass. ; Barker & Co., Mark Lane. Nov. 9.

Diggon, Francis, sen., late of Thetford, Norfolk.

Tanner, Fellmonger and Skin Dealer. Dufaur,

Queen Ann Street, Cavendish Square; Pillars,

Swaffham. Oct. 19.

Drake, Wm., George Street, Saint Giles’, Vic

tualler. Gibson, Off. Ass. ; Garrard, Suffolk

Street, Pall Mall. Nov. 2.

Edmondson, John, Marsden, Lancaster, Miller

and Corn Dealer. Milne & Co., Temple ;

Wilding & Co., Blackburn. Oct. 23.

Ford,James, Birmingnam, Watch Maker. Nicholls,

Cook's Court, Lincoln's Inn; Lafevre, Bir

mingham. Nov. 9.
Gresley, Phillip, Golden Lane, Middlesex,Victualler.

Green, Off. Ass. ; Armstrong, Red Lion Street,

Clerkenwell. Oct. 23.

Gillespie, Wm. Ellison, Chester-le-Street, Durham,

Brewer. Nicholls, Cook's Court, Lincoln's

Inn; Stafford, Durham; Kent, Newcastle-upon

Tyne. Nov. 6.
Goodworth, Thomas, Wortley, Leeds, York, Cloth

Manufacturer. Few & Co., Henrietta Street,

Covent Garden; Bloome & Co., Leeds. Nov. 9.

Gascoigne, Joseph, Sheffield, York, Joiner, and

Builder. Rodgers, Devonshire Square, Bishop

gate Street; Wickers, Sheffield. , Nov. 9.

Hartill, Randle, Willenhall, Wolverhampton, Staf

ford, Ironmonger. Dove, Somer's Place

West, New Road, or Cary Street, Lincoln's

Inn ; Barnett, Walsall. Oct. 19.

Hand, William, Park Lane, in Eudon, Stafford,

Tanner. Messrs. Ward, Burslem; Wolston,

Furnival’s Inn. Oct. 26.

Hurst, Daniel, Dukinfield, Chester, Beer Seller

and Farmer. Clarke & Co., Lincoln's Inn

Fields; Higginbottom & Co., Ashton-under

Lyne. Oct. 30.
Hodgkinson, George Foley, Fenchurch Street,

London, Merchant. Johnson, Off. Ass. ;

Amory & Co., Throgmorton Street. Nov. 12.

Hall, George, Tideswell, Derby, Banker. Johnson

& Co., Temple; Seddon & Co., Manchester.

Nov. 12.

Holroyd, John, and Robert Stansfield Holroyd,

Soyland, Halifax, York, Cotton Spinners and

Manufacturers. Howarth & Co., Ripponden ;

Hawkins and Co., New Boswell Court. Nov. 9.

Ing, Martha, Mount Pleasant, Clerkenwell, Vic

tualler. Cannan, Off. Ass.; Pile, Hatton

Garden. Oct. 23.

James, John, Birmingnam, Baker. Gatty & Co.,

Red Lion Square; Cresswell, Birmingham.

Oct. 23.

Jones, Thomas, Gloucester, Tanner. Lewis, Glou

cester; 4 Beckett, Golden Square. Nov. 9.

Keeler, Edward, Canterbury, Dealer in China and

Glass. Egan & Co., Essex Street, Strand;

Sankey, Canterbury. Oct. 30.
Lawrance, Joseph, Bucklersbury, London, Man

chester and Woollen Warehouseman [name

inserted in Gazette of 16th Oct. as Joseph

Laurance]. Turquand, Off. Ass. ; For & Co.,

Basinghall Street. Oct. 19.

Munday, John, Wood Street, Cheapside, Importer

of French Flowers, Artificial Flower Maker,

and Manufacturer of Fancy Articles. Green,

Off. Ass; Cattlin, Ely Place. Nov. 13.

Meredith, Augustus Urmston, Portsmouth, Draper

and Tailor, Whitmore, Off. Ass ; Tillcard &

Co., Old Jewry. Nov. 16.

Bankrupts.-Prices of Stocks.

More, Richard, Norwich, Linen Draper. Newton,

Norwich; Clipperton, Bedford Row. Nov. 16.

Parmiter, James, Droxford, Southampton, Cattle

Dealer. Walker, Southampton Street, Blooms

bury Square; Deacon & Co.; Southampton.

Nov. 16.

Robertson, Alexander, Halifax and Leeds, York,

Linen Draper and Grocer. Turquand, Off.

Ass.; Lloyd, Cheapside. Nov. 6.

Ratheram, Charles, Birmingham, Timber Dealer.

Hopwood & Co., Chancery Lane; Phillips,

Kingston-upon-Hull
;

Barlow, Birmingham.

Nov. 16.

Sharp, Edward, Melton Mowbray, Leicester, Dra

per. Bell & Co., Bow Church Yard. Oct. 19.

Scoons, William, Maidstone, Kent, Innkeeper.

Lackington, Off. Ass.; Fry & Co., Cheapside.

Oct. 26.

Storey, James Everett, Manchester, Bookseller

and Stationer. Adlington & Co., Bedford Row;

Makinson, Manchester. Oct. 26.

Smith, Percival Wood, Liverpool, Merchant. Tay

lor & Co., Bedford Row; Lowndes & Co.,

Liverpool. Nov. 12.
Sheldon, Joseph, Kettleshulme, Chester, Cotton

Spinner. Johnson & Co., Temple; Messrs.

Heron, Manchester. Nov. 12.

Singleton, Thomas, Kirkham, Lancaster, Linen

Manufacturer. Norris & Co., Bartlett's Build

ings; Makin, Kirkham. Nov. 12.

Smith, Dyer Berry, jun., Birmingham, Grocer and

Tea Dealer. Newton & Co., South Square,

Gray's Inn; Smith, Birmingham. Nov. 13th

and 16th.

Sayers, Henry, Hapsted Green, Ardingley, Sussex,

Draper and Grocer. Graham, Off. Ass.; Reed,

Bread Street, Cheapside. Nov. 16.

Tunnicliff, Samuel, Deptford, Kent, Victualler,

Lackington, Off. Ass. ; Evitt, Haydon Square.

Nov. 16.

Von Dadelszen, George Michael, & William Preller,

Mincing Lane, Merchants. Green, Off. Ass. ;

Randell, Bucklersbury. Nov. 2.

Willis, Thomas, Great Yarmouth, Norfolk, Vic

tualler. Jay, Norwich; Helme, Raymond

Buildings, Gray's Inn. Oct. 23.

Wallis, Abraham, Springfield, Essex, Miller.

Lachington, Off. Ass. ; Bigg, Southampton

Buildings. Nov. 6.
Wright, John, Leicester, TimberMerchant. Messrs.

Freer, Leicester; Austen & Co., Raymond

Buildings. Nov. 6.
Wild, George, Roworth, Derby, Cotton Spinner.

Johnson & Co., Temple; Messrs. Heron, Man

chester. Nov. 9.

Wise, Thomas, Wardour Street, Soho, Apothecary.

Cannan, Off. Ass. ; Woolmer & Co., King's

Road, Bedford Row. Nov. 16.

PRICES OF STOCKS-Tuesday, Nov. 20, 1838.

Bank Stock, div. 8 per Cent. - - - - - - 204 a #

3 per Cent. Reduced - - - - - - - - 93} a + a #

3 per Cent. Consols Annuities - - - 100% a # a #

New 3% per Cent. Annuities - - - - 102; a 2 a #

Long Annuities expire 5th Jan. 186015 a 14+; a 15

Annº. for 30 years, expire 10th October 1859

4+5.

India Stock div. 10% per Cent. - - - - 261%

Ditto Bonds, 3 per Cent - - - 65s. a 64s. pm.

3 per Cent. Cons. for Acct. 27th Nov. - - - - 94;

Exchequer Bills, 1000l. at 2d. 69s. a 67's. a 69s. pm.

Ditto - 500l. at 2d. 69s. a 67s, a 69s. pm.

Ditto - Small at 2d. 69s. a 67s, a 69s. pm.

Ditto Old Commercial at 10s. a 7s. a 9s, pn.
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SATURDAY, DECEMBER 1, 1838.

— " Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

THE LEGALITY OF LORD DUR

HAM'S ORDINANCE.

-

We have already adverted" to Lord Dur

ham’s ordinance of the 28th of June last;

but as the subject rather increases than

diminishes in interest, and will soon be

formally discussed, we are induced again to

turn to it; and we are the more inclined to

do this as a respectable contemporary" has

expressed a contrary opinion to the one at

which we arrived. We are, however, quite

willing to admit that the subject is as yet

unexhausted, and that in the hasty discus

sion which was forced on respecting the

ordinance in Parliament there was little

time for examination whether it was legal

or illegal. We are also bound to confine

our remarks to the dry legality of the

ordinance,—with its policy, or the wisdom

of disallowing it, we have nothing to do;

an illegal act may be not only the most ad

visable, but the only course left to a govern

ment in unsettled times—nam silent leges

inter arma.

We will assume that the ordinance was

contrary to the law of England for the rea

a 16 L. O. 521.

b The Law Magazine, No. XLII. Art. 8–

“After devoting our best attention to the sub

ject, we incline to think that the legislative

assembly, &c. had the power, and that Lord

Durham succeeded to it.” p. 387.

The writer of this article does not, however,

at all advert to the statute 3 & 4 W. 4, c. 59,

or the rule laid down by Blackstone and others

applicable to all colonial governments; but

seems to consider that the colonial assembly

has the same powers, so far as Canada is con

cerned, as the British parliament, which has

certainly never been before, so far as we know,

even argued.

vol. xv.11.-No. 497.

HoRAT.

sons “we have already mentioned, and the

question will then take a double aspect.

1. Had Lord Durham the power to make

the ordinance by virtue of any special au

thority given him by the Canada Act.d

2. Had the Legislative Assembly, which

was suspended by that act, the power to

make the ordinance.

1. With respect to the first point there

is, we believe, little or no doubt. By s. 3

of the act, the governor, with the consent of

the majority of his council, may make such

laws or ordinances as the legislature of

Lower Canada, as then constituted, was em

powered to make, provided that it shall not

be lawful by any such law or ordinance to

repeal, suspend, or alter any provision of

any act of Great Britain or of the United

Kingdom. It may be doubted whether

under this section Lord Durham took as

great authority as the previous legislature

of Lower Canada, but it will not be said

that he took greater authority; and this

brings us to the second point—Had the

Colonial legislature the power to make the

ordinance —and here we have the misfor

tune to differ from our contemporary.

2. We think it will be found that no

Colonial legislature has the power to make

laws repugnant to the law of England.

This is the doctrine of the text-writers on

the subject. It has been expressly enacted

by the legislature, and the practice of the

government of this country is in conformity

with this rule. Thus Blackstone says,

speaking of the power of a Colonial legis

lature, that “provincial assemblies are con

stituted with the power of making local

ordinances not repugnant to the laws of

• See 16 L. O. 521, 522.

* 1 & 2 Vict. c. 9, printed 16 L. O. 524.

G
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England.” The law is laid down in similar

terms by Mr. Stokes' and Mr. Clark.8

But there is also an express declaratory

act on this subject, so far as British Ame

rica is concerned. This was the statute

3 & 4 W. 3, c. 22, which is re-enacted by

the 3 & 4 W. 4, c. 59, s. 56, and by this

it is declared “ that all laws, bye laws,

usages or customs at the time of the passing

of the act, or which hereafter shall be in

practice, or endeavoured or pretended to be

in force or practice, in any of the British

possessions in America, which are in any

wise repugnant to this act, or to any act of

parliament made or hereafter to be made in

the United Kingdom, so far as such act shall

relate to and mention the said possessions, are

and shall be null and void to all intents and

purposes whatsoever.”

To shew that this is the usual construc

tion of this act and the practice of the

home government, we may cite the words of

an able and very recent writer" on the sub

ject of Colonial Law, and we shall add his

account of the practice of the Colonial

Office on the subject, extracted from the

Report of the West India Commissioners:

“The ordinances framed by the legislative

body, with the concurrence of the governor

and council, are called Acts of Assembly,

and constitute the local statute law of the

colony. They are subject by statute 3 & 4

W. 4, c. 59, s. 56, to this provision” (he

then cites the statute). “The acts of the

session are referred by the secretary of

state to the counsel for the colonial depart

ment, who is required to report his opinion

upon them in point of law. By this esta

blished form of expression, is understood to

be meant, that counsel is to report whether

the acts respectively are such as, con

sistently with his commission and instruc

tions, the governor was authorized to pass,

and whether, in the language of the statute,

any part of them is repugnant to the laws

of England or to any law made in this

kingdom, so far as such law may mention

or refer to the plantations. If it is thought

proper to disallow any act, the report con

tains a full statement of the grounds of the

objections which may exist to it.”

This being the law and the practice with

respect to all colonial laws, let us see whe

e 1 Bla. Com. 109.

f Law of Col. 14.

g Col. Law, 17.

h Clark. Col L. 40.

i We believe that this duty now devolves on

the permanent under-secretary of the colonial

department.

Lord Durham's Ordinance.

ther the province of Lower Canada is an

exception to the general rule. We must

again cite the statutes establishing the

criminal law of England as the law of

Lower Canada. By the 14 Geo. 3, c. 83,

s. 11, after reciting that the certainty and

lenity of the criminal laws of England have

been sensibly felt by the inhabitants, it is

enacted that the same shall continue to be

administered and shall be observed as law

in the province of Quebec, as well in the

description and quality of the offence, as in

the method of prosecution and trial; and

by the 31 Geo. 3, c. 31, which constituted

the legislative assembly in Canada, it is

enacted (s.33) that all laws and statutes

which were then in force shall continue in

force unless repealed by that act, or in so

far as the same shall or may be hereafter by

virtue and under the authority of that act

be repealed or varied by his majesty or by

the legislative assembly. These acts, there

fore, we conceive, give the legislative as

sembly the usual powers of a colonial legis

lature; but unless it is contended that it

gave them extraordinary powers, they could

have no power to alter the law of England;

and that it was not intended to give this

legislature extraordinary powers is seen by

a subsequent act, in which it was thought

proper, in one instance, to give them the

power of altering the law of England, which

would have been unnecessary if they already

had that power. This is by the 1 W. 4,

c. 20, reciting the 31 Geo. 3, c. 31, which

authorizes the king to assent to any bills

which may hereafter be passed by the legis

ture of Lower Canada relating to the tenures

of lands or the dower of married women,

“any repugnancy to the law of England to

the contrary notwithstanding;” although, it

is to be observed, that the English law of

real property is not in force in Canada.

We are happy to find that Mr. Clark's

view of this matter agrees with the one

that we have taken. He thus speaks of the

present state of the law of Canada: —“The

laws of Lower Canada are a mixture of the

acts of the British parliament which extend

to the colonies, and the laws of France as

they existed at the conquest in 1759. The

criminal law is the same as in England, and

is administered in the same manner. It is

a general rule that, in commissions and in

structions to governors, and in orders of

council and acts of parliament, there should

be a direction that the laws or ordinances

passed in any colony should not be ‘re

pugnant to the laws of England, but as

near as may be agreeable thereto.” The
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peculiar circumstances of Lower Canada re

quired a departure from this rule,– at least

with respect to the tenure on which the in

habitants of that province hold their lands.

Several acts, have been passed recognizing

this exception to the general rule. Upon

these acts doubts have arisen, and for the

especial purpose of quieting those doubts

the act 1 W. 4, c. 20, was passed.”

We conceive, therefore, that the general

rule on this subject applies to Canada ; that

the legislative assembly had no power to

alter the fundamental rules of the criminal

law of England; and that as Lord Durham,

at furthest, only took the authority of this

assembly, he had no such power. We fur

ther think, that if a colony had the power

of thus altering the law of the mother coun

try, the paramount authority of the British

parliament, whereby the existing laws of

any colony may be either wholly or in part

repealed, and new laws or a new constitu

tion at pleasure imposed,” would be shaken,

and that the whole system of colonial go

vernment would be at an end.

THE RESULTS OF THE LAW

COMMISSIONS.

No. II.

THE COMMON LAW REPORTS.

The Reports of the Common Law Commis

sioners are fully as important to every law

yer as the Real Property Reports, to which

we adverted in our last Number. They re

late to subjects of equal interest: they ema

nate from persons at least as distinguished:

they display, perhaps, greater ability. We

shall now proceed to give a brief account of

what they have recommended, and see as

we go along, how far their recommenda

tions have been carried into effect. It is

proper to observe, that the Common Law

Commissioners originally appointed were

the present Mr. Justice Bosanquet, Mr.

Baron Parke, Mr. Baron Alderson, and Mr.

Serjeant Stephen; and on the elevation of

the former three to the Bench, Sir Frede

rick Pollock, Mr. Starkie, Mr. Joshua

Evans, and Mr. Wightman, were added.

The First Common Law Report related

to the dispatch of business in the Superior

Courts at Westminster; in the Counties

Palatine; in Wales; and to Process, ser

* Campbell v. Hall, Cowp.201 ; 1 Bla. Com.

103, 107; Stokes. L. of Col. 4, 28, 29; Clark.

Col. Law, 10.
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viceable or bailable; including Original

Writs, Outlawry, Arrest, and Bail.

Their recommendations as to these were

carried into effect by the Administration

of Justice Act, 11 G. 4, and 1 W. 4,

c. 70, by which three new Judges were

appointed; the Terms and Sittings were

fixed; the Exchequer Chamber established

as a Court of Appeal; the Welsh and Ches

ter Courts of Great Session abolished; and

alterations made regarding the justification

and render of Bail; and the Uniformity of

Process Act, 2 W. 4, e. 39, effected the

change recommended regarding Process.

. The First Report also proposed the par

tial opening of the Court of Common Pleas

in circuit cases, but the royal warrant of

24th April 1834, went far beyond this re

commendation, by entirely abolishing the

monopoly of the serjeants, and in fact, an

nihilating that antient body for the future.

It also proposed several alterations in the

circuits, which have been in some measure

carried into effect by the 3 & 4 W.4, c. 71.

The Commissioners also suggested the aboli

tion of several holidays, which was effected

by the 3 & 4 W. 4, c. 42, s.43, and by the

Rule of Hilary Term, 1836.

By the First Report also the Fees of She

riffs were proposed to be increased and

strictly regulated. This was not accom

plished until the recent act, 1 Vict. c. 55.

The Second Report was principally cou

fined to the mode of pleading, the admis

sion of documents, the payment of money

into court, variances between the proof and

the recital on record, and the extension of

the powers under references to arbitration.

These récommendations were carried into

effect by the Law Amendment Act, 3 & 4

W. 4, c. 42. It also recommended the

several alterations which were carried into

effect by the Interpleader Act, l & 2 W, 4,

c. 57; the Speedy Judgment and Execu

tion Act, 1 W. 4, c. 7; the Prohibition and

Mandamus Act, 1 W. 4, c. 2i; and the

Examination of Witnesses Act, 1 W. 4,

c. 22.

The Third Report recommended the abo

lition of various obsolete actions, the wager

of law, and pleas of misnomer, and sug

gested alterations in proceedings on writs

of error, and the assimilation of the practice

of the several courts. It also proposed

various alterations in the pleadings.

These objects were carried into effect by

the Law Amendment Act, 3 & 4 W. 4, c. 42,

and by Rules of Court made by the Judges

under the powers conferred on them by that

act. -
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Several important measures, however, still

remain to be fulfilled, amongst which are the

following:—

1. The entire assimilation of the practice

of the Common Law Courts. The Uni

formity of Process Act, 2 W. 4, c. 39, and

the Common Law Offices Act, I Vict.

c. 30, have done much towards this object.

2. The granting of prohibitions to restrain

the invasion of legal rights, in the same man

ner as Injunctions are granted in Equity.

3. An authorized book of practice.

4. The granting of commissions to a

considerable number of attorneys in dif

ferent parts of the metropolis to take affi

davits.

5. The improvement of proceedings in

actions of ejectment.

6. The regulating the speeches of coun

sel at the trial of causes, particularly as to

the right to reply; and discharging the

jury after twelve hour's deliberation, and

taking the verdict of nine, &c.

The Fourth Report of the Common Law

Commissioners relates entirely to the Abo

lition of Imprisonment for Debt, and forms

the ground-work of the act of the last ses

sion having that object, 1 & 2 Vict. c. 110.

So far we have seen the Reports of the

Common Law Commissioners are chiefly

valuable, with the exceptions we have made,

as explaining laws in actual operation, but

the remaining two Reports point to import

ant changes yet to be effected.

The Fifth Report is devoted to inquiries

as to the propriety of establishing courts for

the recovery of small debts throughout the

provinces. It first gives a particular account

of all the existing Inferior Coufts, their

jurisdiction and judges, and points out the

remedy which, in the opinion of the Com

missioners, should be applied. Whether

the conclusion at which they have arrived

be the right one may be doubted, but at

any rate, as a bill was brought in by Lord

.John Russell, in the last session of parlia

ment, for the establishment of courts of this

nature; and as the subject will certainly be

brought before Parliament in the approach

ing session, there is no question in the whole

range of law reform, which, on that account

and on its intrinsic importance, of greater

interest than the one treated ofin this Report.

The Sixth Report relates to the Inns of

Court, and is not without its value to the

profession. It gives an account of the

mode of Admission of Students ; of the mode

of calling to the Bar, and of the practice as

to the rejection upon an application to be

admitted a Student, or to be called to the

Bar; and it recommends certain alterations,

none of which have as yet been carried

into effect. We have repeatedly expressed

our opinion, that the reform, as to the Inns

of Court, should be an extensive one : that

Lectures should be given at all the Inns of

Court, at the expense of these societies, to

their members; and that public Examina

tions should be instituted before Law De

grees are conferred.

These are the Reports of the Common

Law Commissioners; and here they will

end, as the commission has been suffered

to expire. They form altogether a most

valuable body of law, and contain much in

formation, more especially as to the actual

state of Practice in the Courts of Common

Law.

THE RECENT EXAMINATION,

AND

ADVICE TO FUTURE CANDIDATES.

THE Term having closed, during the last

ten days of which the Board of Examiners

are authorized to sit, all questions are at an

end regarding the candidates whose cases

were not finally decided at the time of our

last report on that subject. The result has

been that 123 certificates have been granted,

and only two refused.

We hear from various quarters that the

necessity of preparing for the examination,

has the effect of inducing articled clerks to

pursue a course of study which will be

peculiarly beneficial to them. They have

now an object in view to stimulate their

exertions, and they derive no small reward

in passing before the seniors of their pro

fession in a satisfactory manner. Every

reader is conscious how much more his

attention is excited when studying to attain

an important purpose, than when he goes

through volume after volume for mere gene

ral improvement, with only some distant

and uncertain advantage in prospect.

Those who compare the questions of the

last and some other recent terms, will find

that a few of the questions put in former

terms are in substance repeated; and this

must necessarily be the case more and more

in future, because a large proportion of the

questions are founded upon the leading and

important subjects of actual practice. There

have been now 750 questions put during

the ten terms that have elapsed since the

examination was instituted. These ques

tions have been given either substantially

or verbatim in the Legal Observer, and we
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cannot do better than advise the future

candidates to consider all these questions,

or in such three departments as they choose

(including Common Law and Equity), and

by study and practice qualify themselves to

write an answer promptly to every question.

By reading and inquiring for this purpose,

they will gradually acquire not only a

knowledge of all the points comprised in

the specific questions, but a vast fund of

legal information on other subjects, and

unless their memory be very deficient, they

must infallibly pass a creditable examina

tion.

PRACTICAL POINTS OF GENERAL

INTEREST.

-

RESTRAINT OF TRADE.

In our fourteenth volume, p. 106, we collected

the cases with respect to what will be consi

dered a restraint of trade; and in our fifteenth

volume, p. 211, we again adverted to this sub

ject, with reference to the important case of

Hitchcock v. Coker, 1 N. & P. 796, in which it

was held (among other things) by the Exche

quer Chamber, reversing the decision of the

King's Bench, that a party can be restricted

from exercising his business in a particular

place for his life, notwithstanding the death of

the other party with whom he covenants. In

a still more recent case, Hitchcock v. Coker

has been fully supported.

By a written agreement, the plaintiff and de

fendant agreed to become partners in the busi.

ness of stage-coach proprietors, for the purpose

of running a coach daily, at certain hours,

between London and Croydon. The agree.

ment contained various stipulations as to the

£onduct of the business, and a provision that

it should be lawful for either party to deter.

mine the partnership by giving four weeks

notice in writing. It contained also the fol.

lºwing article:–12. That in the event of such

dissolution of partnership, and so long as the

plaintiff should continue to carry on the trade

ºf a coach proprietor at Croydon, the de
fendant should not, either on his own account,

9 that of any other person or persons, or

jºintly with any other, run or use, or hire any

stage coach, omnibus, or other carriage, or

otherwise ply for hire on any part of the road

9'er which the coach was appointed to run, at

*y time within one hour before or after cer

tain specified hours of the day, under the

P. alty of 40l., to be recovered by the plain.

fit as liquidated damages. It was admitted

"...the argument, that since the decision in

Hitchcock v. Coker, the Court will not in.
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quire into the adequacy of the consideration;

but it was contended that that case did not

overrule the previous authorities, in which the

term “adequate consideration” had been em

ployed, but only explained the sense in which

it was to be understood. Lord Abinger,

C. B., however said, that the partnership

itself constituted a sufficient consideration for

the very limited restraint of trade imposed

on the defendant. And Parke, B., said, Hitch

cock v. Coker seems to have settled the law

on this subject. The agreement is good if

there be a sufficient consideration in law to

support a contract: and the entering into a

partnership from which the party derives a

benefit is of itself a sufficient consideration

to support any promise of this nature. Since

the case of Hitchcock v. Coker, the Court can

not inquire into the adequacy of the considera

tion. Leighton v. Wales, 3 M.& W. 545.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXIV.

BENEFICES IN PLURALITY.

1 & 2 Vict. c. 106.

[Continued from page 55.]

9. Certificate to be deposited in office of fa

culties ; and be conclusive evidence of value,

population, and distance.—That the certificate

or certificates to be transmitted to or retained

by the Archbishop of Canterbury as afore

said shall be deposited in the said office

of faculties; and in the event of the required

licence or dispensation being granted, shall for

the purposes of this act be conclusive evidence

of the annual value and population of each of

the benefices to which the same shall relate,

and of their distances from éach other; and

the registrar of the faculties shall and he is

hereby required to produce such certificate or

certificates to any person who may require to

inspect the same.

10. In other cases how annual value to be

estimated.—That for all the other purposes of

this act the annual value of all benefices shall

be the net annual value thereof, to be estima

ted in the same manner as is herein-before

directed for the purpose of any such certificate

as aforesaid; and that it shall be lawful for the

court before whom any suit shall be depen

ding for the recovery of any penalty or forfei

ture under this act, and for any bishop acting

under any of the provisions of this act, to

make or cause to be made such enquiries and

call for such evidence as such court or bishop

shall think fit, and otherwise to proceed upon

the best information which such court or

bishop may be able to procure for estimating

in manner aforesaid the annual value of any

benefice; and with respect to the same, the

decision of such court or of such bishop, foun

ded on such evidence or other information,

shall be final and conclusive, save when ap

pealed from in due course of law.
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11. Acceptance of Prºferment contrary to

this Act, vacates the former preferment.—That

if any person, holding any cathedral prefer

ment or benefice, shall accept any other cathe

dral preferment or benefice, and be admitted,

instituted, or licensed to the same, contrary to

the provisions of this act, every cathedral pre

ferment or benefice so previously held by him

shall be and become ipso facto void, as if he

had died or had resigned the same, any law,

statute, canon, usage, custom, or dispensation

to the contrary notwithstanding; and if any

spiritual person holding any two or more bene

fices shall accept any cathedral preferment, or

any other benefice, or if any spiritual person

holding two or more cathedral preferments

shall accept any benefice, or if any spiritual

Changes in the Law.—Usages of the Profession.

in this act contained shall be construed to pre

vent any spiritual person, possessed of one or

more than one benefice at the time of the

passing of this act, and to whom or in trust for

whom the advowson of or the next presentation

or nomination to any other benefice has been

conveyed, granted, or devised by any deed or

will made before the twenty-third day of De;

cember one thousand eight hundred and

thirty seven, from taking the said last-men

tioned benefice, and holding together such

benefice and any one such first-mentioned

benefice (although the benefices to be held

together be not within the limits nor under

the joint yearly value, nor the population there

of under the amount, prescribed by this act),

but so nevertheless that the said two benefices

person holding any cathedral preferment Or be such as might have been held together be

preferments, and benefice or benefices, shall fore the passing of this act by dispensation duly

accept another benefice, he shall, before he is

instituted, licensed, or in any way admitted to

the said cathedral preferment or benefice, in

writing under his hand declare to the bishop

or bishops within whose diocese or dioceses

any of the cathedral preferments or benefices

previously holden by him are situate, which

cathedral preferment and benefice, or which

two benefices, (such two benefices being tenable

together under the provisions of this act,) he

such declaration shall by such spiritual person

be transmitted to the registry of the diocese,

and be there filed; and immediately upon

any such spiritual person being instituted, li

censed, or in any way admitted to the cathedral

preferment or benefice which he shall have

accepted as aforesaid, such cathedral prefer

ment or preferments, benefice or benefices as

he previously held, and as he shall not as afore

said have declared his intention to hold, or

such benefice as shall not be tenable under the

provisions of this act with such newly accepted

benefice, shall be and become ipso facto void,

as if he had died or had resigned the same ;

and if such spiritual person shall in any such

case refuse or wilfully omit to make such de

claration as aforesaid, every cathedral prefer

ment and benefice which he previously held

shall be and hecome ipso facto void as afore

said: Provided always, that nothing herein

contained shall be construed to affect the pro

vision herein-before made with respect to

archdeacons, or with respect to spiritual per

sons holding, with any cathedral preferment,

and with or without a benefice, offices in the

same cathedral or collegiate church.

12 Present rights o° possession saved.—

That nothing herein-before contained shall be

construed to prejudice or affect the right of

possession in any cathedral preferment or bene

fice to which any spiritual person shall have

been collated, admitted, instituted, or licensed,

or which shall have been otherwise granted to

any spiritual person before the passing of this

act, unless he shall after the passing of this

act accept or take some cathedral preferment

or benefice contrary to the provisions of this

act. - -

13. Saving of other rights-That nothing

granted and confirmed; and the bishop of the

diocese in which such second or other benefice

is situate shall and may, after a licence or dis

pensation shall have been obtained by such

spiritual person as is by this act required for

holding two benefices together, admit, institute,

or license such spiritual person thereto, any

thing herein contained to the contrary notwith

standing ; unless such spiritual person, after

proposes to hold together, and a duplicate of the passing of this act, and before he shall be

so admitted, instituted, or licensed to such se

cond or other benefice as aforesaid, shall have

accepted and taken any cathedral preferment

or any other benefice, the holding of which with

such second or other benefice would be con

trary to the provisions of this act.

14. Saving as to former chaplains to the

House of Commons—That nothing herein

before contained shall be construed to prevent

the Reverend Frederick Vernon Lockwood,

the Reverend Edward Repton, or the Reverend

Temple Frere, j. chaplains to the

House of Commons, from taking and holding

with any benefice of which any of them was in

possession at the time of the passing of this aet.

any cathedral preferment, or any benefice

which may be conferred on them or either of

them by her Majesty, in consideration of their

respective services as such chaplains, although

any such benefices be not within the limits nor

under the joint yearly value, nor the popula

tion thereof under the amount, prescribed by

this act.

[To be continued.]

USAGES OF THE PROFESSION.

DE LIVERING UP PAPERS TO CL1 ENTS.

To the Editor of the Legal Oſserver.

Sir,

I Have observed the letter in your publica

tion of the 24th Nov., signed T. R., p. 58. It

is the generally received usage of the profession;

as I have expérienced during twenty-five years'

knowledge of it, for a solicitor to hold the 9ri
ginal drafts, as well as the abstracts of title,

counsels’ opinions, &c., after the client's bill is

settled : but how far the law entitles him so to
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do, is another question. There is a case shew

ing that he is not entitled to certain drafts

and copies of deels, (which would extend to

abstracts, as being partial or abridged copies),

which his client has paid for, and if he will not

deliver them up, the Court will compel him so

to do, Ew parte Horsfall, 7 B. & C. 528; 1

M. & R. 306. The Court of Chancery like

wise has jurisdiction over a solicitor to compel

him to deliver over all papers charged in his

bill of costs, and paid for, although there be no

cause pending. . In re Murray, 1 Russ. 519.

The conclusion is therefore obvious, that what

a solicitor vivant is bound to perform, the same

duty devolves upon the personal representative

of a deceased solicitor. Whatever may be the

usage with some of the profession in retaining

the original opinions of counsel, abstracts, &c.

for their own indemnity, (a practice which is

entitled to a courteous countenance), yet the

simple rule of law is, that whatever a client

has been charged and has paid for, entitles

him to all the very documents so charged and

paid for. The remedy against a representative

may be by trover; but against an attorney

refusing to deliver over all or any original pa

pers, which are in fact the purchased property

of his client, the proceeding is by application

for a rule, founded on an affidavit of the facts.

Such an instance has occurred, although the

case is not reported. About seven years since

I obtained a rule against the registrar of

the Cinque Ports, and another very eminent

solicitor, which rule being made absolute with

costs, produced a delivery up of a coach-load of

original deeds, maps, drafts, contracts, and

opinions,—in fact every document, whether

original or copies, in their possession belong

ing to a client, who had, (for no unworthy

motive however), thought proper to change

his professional adviser. In this case no cause

was pending. I hope that my candid opi

nion will not give offence to any of my brother

practitioners, and that it will be satisfactory to

your correspondent.

J. W. S.

PRACTICE UNDER THE

IMPRISONMENT FOR DEBT ACT.

DETAINER,

Sir,

I TRUST the importance of a thorough under

standing of the late act, will be a sufficient

apology for my troubling you again on this sub

ject. Your correspondent W. J. M., in the last

number, makes an admission which appears

to me to place this question at rest,--that a

writ of detainer could only be used at the coin

mencement of an action. Section 2 expressly

enacts, that all personal actions shall be com

menced by writ of summons. Where is there

room for dispute? W. J. M. in effect states the

Writ of detainer in his opinion, may be issued

during the pendency of the action; that the

Judges have power to bewilder an unfortunate
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defendant by a writ which tells him, perhaps

after he has pleaded to the action, that if he

does not not cause special bail to be put in, the

plaintiff may declare against him within a cer

tain time ! Your correspondent must not take

refuge under the pretext of an alteration in

form. I cannot suspect him of arguing that

the Judges may alter the form of a writ created

by statute. Besides which, as it was found

necessary to delegate in express words to the

Judges, power to order the issuing of a capias,

—as it was found necessary to subjoin the form

of the capias, adapted to the nature of its altered

office, -am I, unreasonable in arguing that a

similar course would have been adopted in

respect to the writ of detainer, had it not been

the intention of the legislature to abolish it?

I must suppose W. J. M., ingenious enough

to mean by a detainer in his last, the writ, as

mentioned in his first letter.

Having thus, as I think, got rid of the writ,

it may be as well to consider the existence of

any other mode of detention ; and here I will

notice the last part of W. J. M.'s letter.—I

grant a custody of the warden is as probable

as that of the sheriff; and my pointing out the

mode of detention in the latter case, was cer

tainly nothing more than a gratuitous act on

my part; as such, your correspondent’s dis

covery that I could not assist him in the argu

ment further, shews that with even the aid of

his adversary, his case remained a bad one. I

doubt much the power of the plaintiff to make

an affidavit which will satisfy a Judge that the

defendant in prison is about leaving the king

dom. We will assume he can : and would a

Judge in such a case attempt to detain a man

by his mere order. We will assume he would,

and how would the marshal's plea of justifica

tion under it, in answer to an action for false

imprisonment, stand the test of a demurrer

Until your correspondent points out the mode,

his opinion that a detention can be effected, I

submit, is not entitled to much weight.

- - . B. W.

[We think this question must here be left

until the Judges decide it. Ed.]

SELECTIONS

FROM CORRESPONDENCE.

NOTICE UNDER THE RECOVERY OF TENE

MENTS ACT.

Sir,

I Have not observed that any of the numer

ous correspondents to your useful and widely

circulated Journal, have drawn the attention

of the profession to the inaccurate manner in

which the first form in the schedule to the late

act for the Recovery of Tenements (see Legal

Observer, Vol. XVI, p. 397,) is penned.

It is by that enacted, that unless peaceable

possession of the tenement be given to the

owner on or before the expiration of seven

clear days from the time of the service of the

notice, directed by that act to be given to the

tenant, of the owner's intention to apply to
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the justices to recover possession under the

authority of that act; the owner is empowered

to apply to the justices of the peace, of the

district in which the tenement is situate, to

issue their warrant directing the constables to

enter and give possession to the landlord. But

it is the form of the notice to which I would

beg leave to draw your readers’ attention,

which, after requiring a notice of “seven

clear days’ from the service, goes on to say,

“I (the owner) shall on (day of the week)

neart, the day of at, &c.” Now

it appears to me impossible to comply with this

act, inasmuch as the last day of the seven (the

day appointed for the tenant to appear before

the magistrates, to shew cause why he does

not give possession), could not be a day of the

week “next” after the day of the service of

the notice: for instance, if A., the landlord,

were to serve B. his tenant, on Tuesday, the

thirteenth day of November, with a notice that

he intended to appear before the justices for a

warrant on Tuesday “next” the twentieth day

of November, it could not be contended that

the tenant, in this case, received “seven clear

days’” notice, as in point of fact he had only

six days notice, inclusive of Sunday. There

fore since s. 1, prescribes that the notice must

be given in the “form set forth in the schedule

to that act,” the persons whom it was intended

to benefit are exposed to the danger of getting

the very first step of their proceedings inva

lidated through the incorrectness of the act

of parliament, as, following the form given

would be inconsistent with facts; and on the

other hand, deviating from the same, would

subject the notice to objection ; to say nothing

of the inconvenience to the landlord, in being

obliged to serve the notice on one particular

day.

If the words “within seven days inclusive

of the day of such service,” were to be substi

tuted instead of “within seven clear days,” it

would, I think, clear up all ambiguity.

J. D. D.

COVENANT FOR PRODUCING DEEDS.

Sir,

I AM glad to see this subject mentioned again.

it is one of great practical importance. If

the conclusion arrived at by your correspon

dents be the correct one, the majority of cove

nants for the production of deeds are at the

present time mere waste paper in the hands of

covenantees and their representatives.

Roach v. Wadham, 6 East, 289, is the only

case that, after much research, seems to me

capable of being construed as an authority that

(under the circumstances mentioned by W. W.,

in your number of the 30th June).A.’s appointee

would take the land discharged from the cove

nant;-and even from this case, the conclusion

drawn can be only inferential, the liability

of A.’s appointee not having been the main

point raised in the argument.

I have watched with much attention the

opinions that have from time to time appeared

in your work on this subject, and it has struck

Selections from Correspondence.

me as being very singular that no one of your

correspondents has, as yet, mentioned the case

of Williams v. Diaon, 3 T. R. 86. This case

seems to me to be an authority that the cove

nant entered into by the releasee would run

..", the land and be binding on the appointee

Of 4.

The circumstances of that case (Williams v.

Diaon,) were these ; A. the owner of two ad

joining fields, sold the one to B., and the other

to h"., the plaintiff; the conveyance to B. was

by lease and release, with limitations to bar

dower, and containing the ordinary power of

appointment. . B., afterwards granted a right

of way through his field, to W., and cove

nanted on behalf of himself, his heirs and

assigns, to keep such way in a passable con

dition; subsequently B. appointed the field to

D., the defendant. D. suffered the way to

become impassable, and W. brought an action

of covenant against him ; Held, on demurrer,

that the covenant ran with the land, and that

D. was bound to keep the way in a proper

state of repair. . W. M.

WILLS ACT.-WORDS OF INHERITANCE.

Sir, -

A person having requested me to look at the

title deeds of some property, of which he was

about to become the purchaser, I found that

the will under which the vendor became entitled

was as follows:

“I give, devise, and bequeath unto my dear

wife Sarah, all that my messuage, tenement, or

dwelling house, situate &c. &c. (therein men

tioned), and also all that messuage &c. &c.,

situate &c., together with all my household

goods and furniture, plate, linen, and china,

books, pictures, and implements of household,

of every description, sort, and kind. And also

all my ready money, money in the funds, and

all and singular my real and personal estate

whatsoever, to and for her own absolute use

and benefit. And also I do hereby direct that

the same shall not, nor any part thereof, be

under the control or subject to the debts or

engagements of any future husband of my said

wife Sarah.” Appointment of executors &c. &c.

The will is duly executed, and is dated the

6th March 1838.

I doubted whether this was sufficient to pass

the fee, but having referred to the Wills Act,

1 Vict. c. 26, I felt satisfied that the fee would

pass, as sec. 28 expressly states that, without

any words of limitation, a devise should be

construed to pass the fee. I mentioned how

ever the circumstance to a friend, who enter

tained a different opinion, holding that there

must be words of inheritance to pass a fee.

As I am therefore still in doubt, I should be

much indebted if any of your correspondents

would briefly state whether the above devise

will pass the fee or not, and give the grounds

of such opinion. J. C.



Attorneys to be admitted. 89

ATTORNEYS APPLYING TO BE ADMITTED,

in Hilary Term, 1838.

QUEEN’s BENCH.

[Continued from page 57.]
Clerks’ Name and Residence.

Fox, George Frederick, 67, Berner Street;

and Cadogan Place.

Faucett, John William, Hampstead; and Sed

bergh.

Faithfull, Henry, 5, King's Road.

Fenwick, Henry, Red Barns, near Newcastle

upon-Tyne.

Gibbon, William Henley, Olney.

Gedye, Nicholas, 26, Doddington Grove, Sur

rey.

Garfit, Thomas, 14, Milman Street; and Hor

bling. -

Griffith, Edward Clavey, 3, Raymond Build
lingS.

gºie, Sampson, 3, Grosvenor Terrace,

Camberwell.

Griffiths, Frederick Thomas, 25, Southampton

Street, Strand; and Cheltenham,

Hawkes, Robert Shafto, Rotherhithe Street;

and Hertford.

Hill, Henry Reginald, 101, Chancery Lane.

Hick, Henry, Richmond.

Hearle, Thomas Robert, , 6, Southampton

Buildings; and Falmouth.

Humphreys, John, Upper Clapton.

Hunter, John, 6, Frederick’s Place; and New

castle-upon-Tyne.

Hodge, George William, 19, Adam Street,

Adelphi; and Newcastle-upon-Tyne.

Hartcup, William, 49, Woburn Place; and

Bungay.

Hallert, Henry Hughes, 13, Clement's Inn.

Hawkins, Henry Edward, Newport.

Hallen, William George, 5, River Street, Myd

dleton Square; and Kidderminster.

Holdsworth, Charles Hunt, 40, Finsbury Cir

cus; and 4, Inner Temple Lane.

Jones, John Griffith, (articled by the name

of John Jones) Beaumaris; Liverpool;

Thanet Place; aud Hyde Street.

Jones, John, Liverpool.

Kendall, James, Northallerton.

Low, Archibald M*Arthur, 4, Manchester

Street; and Portsea.

Leigh, Henry, 84, Dorset Street; New Wharf;

and Blackburn.

Lloyd, George John, Hampstead.

Leigh, Frederick, 10, Chapel Place, Cavendish

Square : and Winchester.

Lindsell, William, Biggleswade; and Heinel

Hempstead.

Loveday, Richard, Warwick.

Marshall, William John Frederick, Kettering.

Masson, Henry Baxter Branwhite, 16, New

Ormond Street; and Downham Market.

Markham Henry Philip, Northampton.

Mends, Matthew Thomas, 2, Bennett Street,

Stamford Street; and Exeter.

Norman, James Ormond, 6, Frederick's Place,

Old Jewry.

To whom articled, assigned, &c.

Brooke Smith, Bristol; assigned to William

Stevens, Frederick’s Place.

Ottiwell, Tomlin, Richmond; assigned to

Thomas Fawcett, Sedbergh; assigned to

Richard Addison, Mecklenburgh Square.

Henry Faithfull, Brighton ; assigned to Ed

ward Chamberlain Faithfull, 5, King's Road.

Mark Lambert Jobling, Newcastle.

John Iliffe and John Garrard, Olney.

William Rosher, Stamford Street.

Benjamin Smith and Benjamin Wilkinson,

Horbling.

William Witter, Worthing; assigned to James

Hodgson, Raymond Buildings.

Samuel Gwynne, Barton Street, Westminster;

assigned to John Wright, 6, Hart Street.

Edward Pruen, Cheltenham.

Edward Robert Spence, Hertford.

Richard Hill, 101, Chancery Lane.

Gabriel John Fielding, Richmond.

Pender, Genn, and Genn, Falmouth.

James Smith, Cooper's Hall.

John Anderson Pybus, Newcastle.

George William Cram, Newcastle.

James Taylor Margetson, Bungay.

Thomas Charles Bellingham, Battle.

Francis M’Donnell, Usk.

Thomas Hallen, Kidderminster.

Samuel Were Prideaux, Dartmouth.

John Elliott Fox, Finsbury Circus.

Robert Grace, Liverpool.

William Jones, Liverpool.

John Sanders Walton, Northallerton.

Archibald Low, Portsea.

Robert Dewhurst and Richard Wilding, Black

burn.

Henry Ling, Bloomsbury Square.

CharlesWooldridge, senior, andCharlesWoold

bridge, jun. Winchester.

Philip Richard Falkner, Newark-upon-Trent;

assigned to William Smith, Hemel Hemp

stead.

William Griffin, Warwick.

Thomas Marshall, Kettering.

Frederick Browne Bell, Downham Market.

Charles Markham, Northampton.

John Geare, Exeter; assigned to George

William Finch, Lincoln's Inn Fields.

Thomas Swain, 6, Frederick’s Place.

(To be continued.)
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SUPERIOR COURTS.

3Lurtſ Chancellur's Court.

LEGACY.-INTEREST.

A testator gave 500l. to A., when he shall at

tain twenty-five years of age, and appoint

ed B. a trustee for him, and two other per

sons erecutors of the will, and residuary

legatees. A. is not entitled to the interest

of the 500l. until he attains the age of

twenty-five, when the legacy itself becomes

payable.

A testator, after giving several bequests by

his will, “also gave to his godson, David Ro

berts, the sum of 500l., to be paid to him when

he should attain the age of twenty-five years;

and he appointed as trustee for him Edward

Jones Hughes, Esquire.” Some time after the

testator's death, David Roberts, who is still an

infant under the age of twenty-one, applied to

the executors for interest on his legacy, and on

their denying his right to interest, he filed a

bill against them by a next friend, stating the

will, and praying that the executors might be

ordered to vest 500l. at interest, on good

security, and that he might be declared entitled

to the interest until the principal sum became

payable to him on his attaining the age of

twenty-five years.

Mr. Wakefield and Mr. Koe, for the plaintiff.

Mr. Wigram and Mr. G. Richards, for the

executors, said the 500l. legacy was already

secured at interest; but this legatee had no

title to claim interest, until the legacy became

payable. Mr. Roberts was still an infant. The

bill should be dismissed, with costs against the

next friend, otherwise they would come out of

the residue, which belonged to the executors.

Mr. Wakefield said, that it was clearly the

intention of the testator that this legatee

should have interest from the testator's death

until he became entitled to payment of the

legacy. What could he mean by appointing a

trustee for him, if nothing was to be received

The Lord Chancellor was of opinion that

this legatee was not entitled to interest until he

was entitled to the legacy, on attaining the age

of twenty-five years. As to the costs, as there

was no gift over, but the legacy was given

absolutely at that age, the bill should be dis

missed with costs against the next friend, who

might get them out of the 500ſ. when it be

came payable.

Roberts v. Williams, at Westminster, Nov.

22d, 1838.

ūtre Chancellor’s Court.

will...construction of THE word “EACH.”

A bequest of “an annuity of 200l. to A. and

B. each for their lives, and the life of the

survivor,” means two distinct annuities of

200l. each, both sums to be paid during the

life of the survivor of the two, and the

deceased’s annuity to go to his personal

representatives.

The late Lord Cardigan, by his will, gave

and bequeathed, among other things, “an an
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nuity of 200l. to Sarah Eales and John Eales

each, for their lives and the life of the survivor

of them.” The legatees had been long in the

service of the testator, and married in it. John

Eales is dead. The bill was filed by the sur

viving wife and the executors of the husband,

for the purpose of taking the opinion of the

Court on the construction of the bequest; and

the chief questions raised were, whether each

of the legatees was to have an annuity of 200l.

for that annuitant’s life only, or whether it

was not payable to the deceased annuitant’s

personal representatives as long as the other

annuitant lived ; or, thirdly, whether it was

not the intention of the testator to give both

only one annuity of 200l., payable during their

joint lives and the life of the survivor.

Mr. Spence and Mr. Coleridge, for the plain

tiffs, submitted that the true construction of

the bequest was, that each of the two legatees

was to have 200l. a year, not only for life, but

for the life of the longest liver of the two;

and therefore the executors of the deceased

were entitled to be paid 200l. a-year during the

life of Mrs. Eales, the survivor.

Mr. K. Bruce and Mr. Wilbraham, contrô,

contended that if it should be held that two

annuities of 200l. each were given, it could not

be the meaning of the testator that the single

annuity to the deceased annuitant should go

to the survivor, in addition to her own 200l. :

much less could it be supposed that a mere

personal gift to an old servant was intended to

be payable after his death to his executors,

who are perfect strangers to the testator.

The Pice Chancellor was of opinion that the

meaning of the words of bequest was very evi

dent; it was, that each of the annuitants was

to have a separate annuity of 200l., not only

for that annuitant’s life, but also for the life of

the survivor of the two. The executors of the

deceased annuitant were therefore entitled to

be paid his annuity of 200l. during the life of

the surviving annuitant.

Eales and others v. Earl of Cardigan, at

Westminster, Nov. 16, 1838.

33dII; (CſIurt.

PRACTICE.-SERVICE OF NOTICE.

Personal service on a receiver, of notice of

an application for a reference to the Master

to inquire whether he ought not to be dis

charged, cannot be dispensed with, eacept

by an order of Court to substitute service.

Mr. Roupel supported a petition, praying a

reference to the Master to inquire, among

other things, whether the receiver of certain

charity estates had not become incompetent to

the due discharge of his duties, by reason of

mental and bodily infirmities; and if the Mas

ter should find that the receiver was so incom

petent, that he might be removed, and another

receiver appointed in his place. He had an

affidavit, stating that notice of this application

was left at the receiver's house with his bro

ther, the receiver himself being in such a state

of mind that service of the notice on him was

not practicable.
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Lord Langdale, M. R., was of opinion that

where an application of this sort, which was to

the effect of removing the receiver, was to be

made, personal service of notice could not,

under any circumstances, be dispensed with,

except by obtaining an order of Court, on

affidavit of the facts, for substituting service.

The Attorney General v. The Haberdashers’

Company, at Westminster, M. T. 1838.

Church's 33cmti).

[Before the Four Judges.]

ORDER TO DETAIN PRISON.E.R.

In an order made by a Judge, authorizing

the detention of a defendant till he gives

bail, the introduction of the words, “ or till

Jºurther order,” will vitiate it. The Judge

has nopower to introduce this new condition

into his order.

This was a rule to set aside an order of Mr.

Justice Coltman, made on the 10th of October

last, and also to call on the plaintiff to shew

cause why the defendant should not be dis

charged from custody upon entering a com

mon appearance. It appeared that the matter

had been twice before Mr. Justice Coltman, at

Chambers, and that in the first instance the

learned Judge had directed the defendant to

give bail for 9,000l. At that time the learned

Judge refused to hear any affidavits on the part

of the defendant in contradiction to the plain

tiff’s statements, being of opinion that he had

no power to enter into a discussion on the

statement made to him. Upon subsequent

consideration, however, he altered his opinion,

and sent to summon the parties before him.

He then heard affidavits on both sides, and

made a second order, by which he rescinded

the first, and directed that the defendant should

be kept in custody till he found bail to the

amount of 3,000l., or till further order.

The Attorney General and Mr. Robinson

shewed cause against the rule, and contended

that the order was good, and that the learned

Judge might direct a certain amount of bail to

be given, and might then, even in favour of the

defendant, reserve to himself the right of mak

ing a further order.

Sir W. Follett and Mr. Thomson, in support

of the rule, argued that the order was bad,

inasmuch as the learned Judge had introduced

into it a clause which by the common law he

was not empowered to introduce, and which

was not required, nor even authorized, by the

Statute.

Several other objections were taken to the

order, but it was only on this one that the

judgment of the Court was given.

Lord Denman, C. J.-There is one ground

on which it appears to me that this order cannot

be sustained. To that one I shall now confine

my attention. I think that the order is bad, as

it directs, that the defendant shall be impri

soned till he finds bail or till further order.

That appears to me to be illegal in any view of

the case; for the Judge has no right to make

his own or any other Judges's future order a
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condition of the defendant’s discharge. This

observation is equally applicable, whether the

order rests on the common law authority of

the Judge or on the statute. In the first case,

the condition is a thing which the Judge has no

right to insert in his own order; in the last

case it is something which is inconsistent with

the provisions of the statute.

Mr. Justice Patteson.—I am of the same

opinion, on the ground stated by my Lord Chief

Justice, and I do not think it necessary to give

an opinion on any other question. The order to

imprison a prisoner, whether on a capias or on

a detainer, is properly always in the same form,

till he gives bail or makes a deposit, or till he

is lawfully discharged by due course of law.

The form of the detainer in the Uniformity of

Process Act is, “till he is lawfully discharged

from your custody.” The introduction of the

words here “ or till further order,” constitutes

a fatal objection.

Mr. Justice h'illiams.—I am of the same

opinion. The prisoner here claims his dis

charge by force of an act of parliament. There

must be soine valid reason for detaining him

in order to prevent that right from attaching.

There is no such valid ground set forth here;

but on the contrary something is introduced

into the order which cannot be justified. The

order, therefore, is bad, and the rule must be

absolute.

Mr. Justice Coleridge.—I am of the same

opinion, for the reason which has been already .
stated.

Rule absolute to rescind the order of Mr.

Justice Coltman, and to discharge the defend

ant from custody. Jº'addington v. Woodley,

M. T., 1838. Q. B. F. J.

CHURCH-RATE.

Where a local act ofparliament gives a vestry

the power of imposing church rates, and

directs the vestry to impose them when

necessary, this Court will grant a mandamus

to the vestry to do so, if it sees that the

vestry has refused to obey the act.

A collusive adjournment of the question of

making a rate is a refusal.

A notice called on a vestry to do one of three

acts. The circumstance that one of the three

acts was illegal, is no eacuse for the vestry

refusing to perform either of the others. ...

hºhere a local act relating to church rates

gives power to a vestry which did not eaist

at common law, this Court has concurrent

jurisdiction with the Ecclesiastical Court

in enforcing the making of church rates.

In this case a rule had been obtained, call

ing on the defendants to show cause why a

mandamus should not issue, commanding

them to make a rate for the repairs of the

church. It appeared from the affidavits, that

the parish of St. Margaret's, Leicester, was

governed by a local act of parliament, under

the authority of which the select vestry was

constituted in the following manner:—In the

month of April of every year there was an

election of thirty persons by all the rate
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payers of the parish, and from these thirty

persons the justices selected twenty, and these

twenty, together with the minister and church

wardens, made the select vestry for one year,

and no longer. There had been notice served

on the vestry to make a rate for the purposes

of the church. The notice required the vestry

to make a rate of 6d. in the pound, or to make

such a rate as the vestry might deem neces.

sary, or to make an advance to the church

wardens out of the sum levied for the relief of

the poor, in order that the churchwardens

might apply such advance in the repairs of the

church, and for the other purposes for which

a church-rate was provided. The vestry had

required an estimate of the expenses likely to

be incurred in the repairs of the church, and

the churchwardens not having furnished this

estimate, the vestry had adjourned the consi

deration of the question.

This rule was then applied for and obtained.

The Attorney General and Mr. Waddington

shewed cause against the rule. This is not a

case in which the Court will interfere by man

damus. In the first place the notice here is

bad. It requires the vestry to do one of three

things. One of these three is illegal, and as the

notice of 'bad as to part must be bad as to the

whole, that illegality makes the whole a bad

notice. In the next place, the vestry here has

never refused to make a rate. An adjourn

ment of the question is not necessarily a re

fusal. Here it was not. It may be admitted

that a collusive adjournment is the same as a

refusal, but the adjournment here was bond

ſide for the purpose of obtaining information.

Lastly, this is matter of ecclesiastical jurisdic

tion, and this Court will, therefore, refuse to

interfere. The King v. St. Peter's, Thelford.”

The doctrine in that case is, so far as the

principle relating to the present is concerned,

supported by The King v. St. Margaret’s and

St. John's, Westminster.b There the Court

again held that a mandamus did not lie to

churchwardens to make a rate, though under

a particular statute it might lie to compel them

to assemble for the purpose of ascertaining the

rates to be assessed. The rule in this case

required that which the two cases cited shew

cannot be done.

Mr. Balguy, in support of the rule. — The

notice was good. If one of the alternatives

was illegal, the vestry might have taken the

other. There has been a refusal here; for the

adjournment was made with the view of alto

gether ending the question, it being supposed

that an adjournment alone would not autho

rize an application to this Court. This Court

has jurisdiction here, for this local act not only

authorizes and empowers, but requires the

vestry to make a rate.

Lord Denman.—This is an application on a

local act of parliament, requiring the select

vestry to impose a rate for the purposes of

that act. One of those purposes is the repair

of the church. It appears on the affidavits on

which the rule for this mandamus was granted,

a 5 Term Rep. 364.

b 4 Maule & Sel, 250.

: Queen's Bench.

that there had been, on a former occasion, a

refusal for a year to make any such imposition,

and that the churchwardens believed that the

present vestry had adopted the same system

with a view of evading the making of a rate.

The churchwardens, therefore, applied to the

vestry to make a rate, and the notice for that

purpose contained certain alternative proposi

tions. The adoption of any one of these might

be effective for the purpose required. The

question is, whether what has been done, is or

is not a refusal to make a rate. The Attorney

General admits, as indeed he must, that a

collusive adjournment of a notice to make a

rate, is in effect a refusal. Looking at all the

circumstances of this case, I think there has

been a refusal of that sort here. The defen

dants do not in their affidavits deny that im

putation—if they did, it might be a different

case; but they say that they called the vestry

at a particular time, and not at the time at

which the vestry was generally assembled;

and also, that the churchwardens refused to

give the vestry a proper estimate of the ex

penses. The answer to that is sufficient. The

church wanted repairs, and there was no money

in hand for the churchwardens to employ even

a surveyor to make an estimate; and if, under

such cireumstances, the churchwardeus had

employed a surveyor, and had put the payment

for his services as an item of expenditure in

the new rate, the rate would have been retros

pective and bad. The vestry ought to have

taken these circumstances into consideration.

There were two adjournments, and the last of

these carried the matter beyond the end of the

term, and therefore fixed a time when there

could be no opportunity of making an applica

tion to this Court for a mandamus. I think,

therefore, that we have now been properly

called on to consider this matter. It seems to

me that the adjournment was a collusive pro

ceeding, and I am consequently of opinion that

the churchwardens are justified in asking for

this rule. Then the question arises as to what

extent this rule should go. It is said that we

have no power to call on a vestry to impose

rates, but can only call on the vestry to meet

and consider the making of a rate. I think,

however, that this Court is not so limited in

its power, for when an act of parliament re

quires some act to be done by a particular

body, and that body either refuses to do the

act, or collusively avoids the doing of it, I am

of opinion that we possess the power to compe

its being done by virtue of the act. That is

the case in the present instance, and I ath

therefore of opinion that the rule ought to be

absolute in the terms prayed.

Mr. Justice Patteson.—I am entirely of the

same opinion. I shall not go over the ground

of that opinion since they have been so fully

stated by my Lord Chief Justice. I think

that the adjournment here was collusive, and

therefore, that the parties were right in coining

to this Court. The case of The King v. St.

Margaret's and St. John’s, Mestminster, has

no application, for in that case there was no

select body at all. The parishes had been
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severed, and the power of the vestry was not

ascertained. The judgment there related to

the particular circumstances of the case. Here

there was a select body, and the terms of the

act not only gives the power to make a rate,

but imposes the making of a rate as a duty

upon that body.

Mr. Justice Williams concurred, and ob

served that he thought the jurisdiction of the

Court was clear, and that the matter where

there were positive directions in an act of

parliament, was more properly brought before

this Court than an Ecclesiastical Court.

Mr. Justice Coleridge.—I am entirely of the

same opinion. In this case there were three

objections to the rule; first, that the matter

was properly in the cognizance of the Eccle

siastical Court. Secondly, the demand to

make a rate was in the alternative, and that

one of the alternatives was illegal, so that the

vestry had no right to exercise a discretion

upon it; and lastly, that in fact there was no

refusal in this case. As to the last, it would

be extremely satisfactory to find, that if the

vestry had adjourned only for the purpose of

obtaining information, some step had after

wards been taken by the vestry with the view

of doing what they deemed to be necessary.

The fact that no such step had been taken,

coupled with the statements on the affidavit,

satisfies me that the adjournment was not

merely collusive, but that it was in fact a re

fusal to make the rate. As to the second

ground of objection to the notice, I do not

think it available, because if one of the alter

natives proposed was illegal, the other was

not; and that which was lawful might have

been adopted. The question as to the eccle

siastical cognizance seems to me one of more

importance; but I do not think, in deciding

it, we interfere with the case of St. Margaret's,

Westminster. When we find that the matter

of church rates is made a matter of temporal

jurisdiction, as it seems to me it is made in

the present case, by the operation of the 39th,

68th, 72d, and 93d sections of the local act,

which sections give the vestry powers that did

not exist at common law, such as that of re

mitting the rates to persons who cannot pay,

and which also gives an appeal against the

assessment of the rate, I think we cannot say

that the Ecclesiastical Court has an exclusive

jurisdiction. The jurisdiction of that Court

may be concurrent; but, at all events, these

clauses shew that a temporal jurisdiction exists

in this particular instance.

Rule absolute.—The Queen v. The Select

6estry of St. Margaret's, Leicester, M.T. 1838.

Churen's 33cutb #3ractice Court.

EJectMENT.-SERV I cle ON AGENT.-LAND

LORD AND TENANT.

In an action of ejectment the Court will not

ullow judgment to be signed against the

casual ejector on a service on the landlord’s

agent, when it is not clearly shown that

there is no tenant in possession.

This was an application for leave to sign
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judgment against the casual ejector. It ap

peared, from the affidavit in support of the

application, that the deponent, endeavouring

to effect the service, had gone to the premises,

which consisted of three houses, held under

one instrument, the ejectment being against

the landlord. No person was to be found on

the premises; but the deponent went to the

house in which the landlord lived, and there

could only find a female servant. She refused

to say where her master was. A service was

effected on her. The right of entry did not

accrue to the lessor of the plaintiff until the

29th of October, and the attempt to effect a

service was made on the 30th.

John Bayly, in support of the rule, con

tended, that under the circumstances, the rule

for signing judgment should be allowed.

Littledule, J. was of opinion that enough had

not been done by the party seeking to effect

the service, as no attempt had been made to

effect the service on the tenants of the pre

mises. Although there was no proof given that

those were tenants, yet they probably were,

no application having been made till the 30th,

and only on that day. There might have been

tenants the day before. They would be the

proper persons on whom the service should be

effected. If there was no tenant in possession,

then, proceedings as on a vacant possession
should be taken.

Rule refused.
Doe dem. Burrough v. RM. T. 1838. gºn v. tſoe,

Q. B. P. C.

---

DISTRINGAS.-SUMMONS.—INITIAL ACCE pºt

ANCE.-AFFIIDAVIT.

Iſ a person accept a bill of eachange, using

the initial of his christian name instead of

writing it at length, he may be sued by his

initial in the writ of summons in order to

obtain a distringas.

This was an application for a distringas.

All the affidavits were regular. Three calls

had been made ; the two last pursuant to ap

pointment, the day and hour of the day being

mentioned by the deponent, endeavouring to

effect the service of the writ of summons, and

a copy was left at the last call, and the object

of the call explained at the first call. One

peculiarity in the writ of summons was ncces

sary to be mentioned. It was an action on a

bill of exchange, and the defendant, who was

the acceptor of it, had accepted the bill by his

initial “W.” only. . In that way, his christian

name was described in the writ of summons.

The question, therefore, was, whether this was

a sufficient description of the defendant. The

fact of the peculiar mode in which the defend

ant had accepted the bill did not appear in the

affidavit on which the application was founded.

Littledale, J., thought that the fact of the

mode in which the defendant had accepted the

bill ought to be made the subject of an affidavit.

The summons would be then sufficient, as the

foundation of a writ of distringas.

Writ granted,—ſ/orley v. Cunnington, M.T.

1838. Q. B. P. C.



94

EJECTMENT.-PRINCIPAL AND

AGENT.

Service on the daughter of the tenant in

possession is sufficient, where it appears that

the declaration has come to the hands of the

tenant before the first day of the term.

Butt moved for judgment against a casual

ejector. The service was on the daughter of

the tenant in possession on the premises four

days before the term, and on the day but one

after the attorneys of the tenant wrote to the

attorneys for the lessor of the plaintiff, stating

that the tenant had been served with an eject

ment, and that she must file a bill in equity.

Patteson, J., held a similar service to be suffi

cient in Doe d. Bertrum v. Roe, not reported.

Williams, J.-I think your affidavit shews

that the tenant got the declaration before the

1st day of term.

Rule absolute. Doe v. Roe., M. T. 1838.

Q. B. P. C.

SERVICE IN

Commun 33ſeas.

SUGGESTION.—CHANGE OF PLACE OF TRIAL.-

COSTs.

Where in trespass upon the plaintiff’s close,

in an affidavit in support of a rule for a

suggestion being entered upon the record,

to change the place of trial, it is sworn

that the defendant and others “riotously

and tumultuously” assembled and broke

down the fences, the Court will make the

rule absolute, upon payment of the costs of

the motion, but they will impose no terms

as to the payment of the defendant’s eatra

C0&ts.

E. P. Williams shewed cause against a rule

obtained by Talfourd, Serjt., for entering a

suggestion on the record, in order that the

trial of the cause might be had in the county

of Hereford, instead of in the county of Rad

nor, where the venue was laid ; the rule had

been granted on an affidavit, in which it was

sworn that the real plaintiff in the action was

Mr. James Watts, of Aston Hall, in the county

of Stafford, and that the suit was brought for

a trespass on a close, of which the plaintiff

was lessee, and which Mr. Watts, as lord of the

manor, had enclosed in the year 1832; that the

defendant and others, under the advice and

control and countenance of some gentlemen

residingin the neighbourhood of the said close,

assembled, and having “riotously and tumult

uously pulled down the fences,” entered upon

the said close, and therefore it was presumed

that the plaintiff would not be able to secure a

fair trial in the county of Radnor. It was now

submitted that this rule should not be made

absolute, because such a course would be at

tended with manifest injustice to the defendant

by putting him to great expense in going forty

miles away from home to try the cause. The

difficulty would be obviated, by a special jury

being summoned, and there was nothing to

shew that a fair trial would not be had.

Tindal, C. J.-If that were done, you would

come to the court and say that the special

jurors were all persons whose interests were

mixed up with those of the real plaintiff, Mr.

Superior Courts: Queen's Bench Practice; Common Pleas.

Watts, and that therefore, your client could

not obtain a fair trial at their hands. Besides,

it is sworn that the defendant and others “riot

ously and tumultuously assembled,” &c.

E. P. J/illiams.-If the Court thought that

the interests of justice required that the rule

should be made absolute, he would accede to

that course, being persuaded that this must be

done on terms, and the court would order that

the defendant should receive his extra costs.

He was a marksman, and a poor man, and the

action having hitherto been carried on on the

understanding that it would be tried near the

defendant’s own house, the Court would not

now impose terms upon him which would be

productive of great hardship.

Tindal, C. J.-If you succeed, you will have

all your costs. Although the party has a right

by law to have the cause tried near home, yet

the statute provides for a suggestion being

entered to change the place of trial, and must

be attended to.

E. P. Williams.-The defendant might not

have money to carry his witnesses to the trial,

and the course suggested was one which had

been taken before. -

Tindal, C. J.-I suppose the plaintiff will

have no objection to pay the costs of the mo

tion, as he comes to ask a favor *

Talfourd, Serjt., said that there was no ob

jection on the part of the plaintiff to this.

Tindal, C. J.-On the general question I

think the defendant is not entitled to them ;

but on payment of costs here, the suggestion

may be entered as prayed.

fift. absolute.—Jones v. Price, M. T. 1838.

C. P.

NOTES OF THE WACATION.

THE NEw cou RT HousE IN SERJEANT’s

INN.

SERJEANT's Inn Hall, which has been fitted

up as a Court of Justice, was opened for the

first time on Tuesday last, the 27th November.

Mr. Baron Alderson sat in the Equity Exche

quer, and disposed of various motions of an

ordinary kind. His lordship will sit again on

Friday, 7th December, and proceed with the

business stated in the Sittings Paper, p96.

The old hall and chapel, and the new build

ings adjoining, have been well adapted to the

several purposes for which they are required.

Besides a room for the Judges and one for

counsel, immediately adjoining the Court, there

is also a room on the right hand of the Court,

held on lease by the Incorporated Law So

ciety, for the use of its members, whilst attend

ing the Sittings of the Exchequer, or any other

Court in Serjeant's Inn Hall.

This room will be fitted up by the Society,

in such a manner as will be convenient to the
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members, whilst waiting for the coming on of

their causes, and where they may leave their

papers till the following day.

It is expected that similar accommodation

will be obtained at Westminster Hall. The

Society of Judges and Serjeants having grant

ed the accommodation in reference to this

Court, the government will no doubt be readily

induced to follow the precedent, and afford

suitable rooms at Westminster, in connexion

with the Courts of Justice and Houses of

Parliament, where such accommodation is

peculiarly needed.

PUBLIC RECORDS.

We are glad to learn that one important re

gulation regarding the public Records, will

certainly be made by Lord Langdale, namely,

that no Clerk in any of the Record depart

ments will be permitted to act as agent for

litigating parties. We have reason for be

lieving that in times past great injustice, as

well as inconvenience, arose from record

keepers and clerks, who had the custody of

ancient Records, affording undue advantages

to those who employed them over the opposite

party. Mr. Grimaldi, Mr. Hewlett, and the

other learned record lawyers, who are soli

citors, should be the persons employed in liti

gated cases, and the record keepers and

clerks should assist each party, without favour

or affection, to find any document in their

charge. It was no more than we expected

that the Master of the Rolls should at once

signify his intention to put this matter upon a

footing consistent with equal justice and fair

dealing. --

LIMITATIONS TO SEPARATE USE.

On Thursday last, in the case of Nedly v.

Nedly, the Vice Chancellor said, that he had

had a conversation with the Lord Chancellor

and Master of the Rolls on the first day of

term, upon his Lordship's judgment in Massey

v. Parker, 2 Myl. & K. 174; and 9 L. O. 203

&229, in which conversation the Lord Chancel

lor distinctly stated, that he still adhered to

the opinion he had there expressed. His

Honour further said, that as to the general

point, trusts created for the separate use of

unmarried women, were trusts which this Court

had always recognised and preserved, and

always would recognise and preserve until

the Legislature should think right to alter it.

When he decided the case of Davies v. Thor

nycroft, 6 Sim. 471; 11 L. O. 293, he had

stated that there was no judicial decision on the
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point, for the observations of the Lord Chan

cellor in Massey v. Parker were expressed in

very guarded terms; and sitting as a Judge

to administer the settled law of the Court, he

was not bound to depart from that law be

cause the Lord Chancellor for the time being

had pronounced an extra judicial opinion in
opposition to his notions of the law. He

therefore intimated that for the present he

would act on his own opinion. See ante, p. 34.

CHANCERY SITTINGS,

After Michaelmas Tern, 1838.

33rfare the Hidrº Cúancellur.

AT LINCOLN'S INN.

The First Seal.—Appeal

Motions, and AppealsSaturday ... Dec. 1 Q d C

- all(l Uauses.

Monday 3 n

Tuesday .. 4 l Appeals and Causes.

Wednesday .. 5 The Second

he Second Seal.—Ap

Thursday 6{ ſeaſºnidi.

Friday 7 Y -

Saturd 8 . .Rºy 10 FAppeals and Causes.

Tuesday | 1 The T -

o $ The Third Seal.—Appeal

Wednesday ... 12 } Motions and †.”

Thursday 13 R
Friday 14). Appeals & Causes.

Saturday 15 \ F -

The Fourth Seal.—Appeal

Monday 174 Motions and ...”

Tuesday 18 Petitions and Causes.

33cfare the Úice ChanceIIqr.

AT LIN colN’s INN.

Saturday ... Dec. 1 First Seal.—Motions.

Monday .. 3) Pleas, Demurrers, Excep

Tuesday .. 4 ! tions, Causes, and Fur

Wednesday .. 5) ther Directions.

Thursday 6 The 2nd Seal.—Motions.

$º, £) Pleas, Demurrers, Excep

º 10 tions, Causes, and Fur

Tuesday . 11 ther Directions.

Wednesday... 12 The 3d Seal.— Motions.

Thursday 13 (Pleas, Demurrers, Excep

Friday # tions, Causes, and Fur

Saturday ... 15 U , ther Directions:

Monday ... 17 Fourth Seal.-Motions.
Tuesda ... 18 Petitions.

Short Causes and Unopposed Petitions pre

vious to the General Paper every Friday

during the Sittings.

The Vice Chancellor will sit at Lincoln's Inn

Hall after Term until the First Seal, to hear

Motions, &c.

33rfare the #iaster of the kidſſº.

AT THE ROLLS.

Saturday ... Dec. 1 Motions:

Monday ... 3 (Pleas, Demurrers, Cau

Tuesday ... 4 SeS, Further Directions,

Wednesday .. 5 C, and Exceptions.

Thursday .. 6 Motions.



96

Friday ... 7

Saturday .. 8

Monday ... 10

Pleas, Demurrers, Causes,

Further Directions, and

Tuesday. ... ll Exceptions.

Wednesday ... 12 Motions.

Thursday ... 13 (Pleas, Demurrers, Couses,

Friday . 14 } Further Directions, and

Saturday ... 15 ( , Exceptions.

Monday ... 17 Motions. .
Tuesday 1sſ Petitions in the General

Paper.

Short and Consent Causes, and Consent Pe

tions, every Tuesday at the Sitting of the

Court.

(Equity Cºrrijcquer.

After Michaelmas Term, 1838.

Before Mr. Baron Alderson in Serjeants’ Inn

Hall. Chancery Lane.

Tuesday ... Nov.27 Petitions and Motions.

Friday ... Dec. 7 Ditto. -

Exceptions to Answers,

Pleas, Demurrers, Fur
Monday ... 10 ther firections. and

Exceptions to Reports.

W. }}lWednesday .. w

Thursday i; }-Causes.

Frida 14

Monday 17 Petitions and Motions.

Exceptions to Answers,

Tuesd 18 Pleas, Demurrers, Fur
uesday ther Directions, and

Exceptions to Reports.

Wednesday ... 19 lºº,

Thursday 20 }cause:
Friday 21 Petitions and Motions.

Quren’s 33entſ).

The adjournment day in Middlesex is fixed

for Monday, December 3.

The Court will not sit after Term for the

Trial of Causes, either in Middlesex or Lon

don, before that day.

(Ertl)cquer of 39Leag.

After Michaelmas Term, 1838.

MiD DLESEX.

Tuesday ...Nov. 27 Common Juries.

Wednesday .. 28 || Revenue and Com.Juries.

Thursday . 29

Friday . 30

Saturday ... Dec. 1 || Special and Com. Juries.

Monday .. 3 Common Juries.

}Common Juries.

Tuesday 4 Trial at Bar.

Wednesday .. 5 Common Juries.

Thursday 6 ſ Special and Common Ju

Friday ... 7 l ries.

1,0 N DON.

Wednesday Nov.28 . To adjourn only

Saturday ... Dec. 8 || Adjt. Day Com. Juries.

Monday 10

Tuesday ... l I } Common Juries.

Wednesday ... 12

* }; Special and Common Ju

Saturday ... 15), "“” -

Monday ... 17 Common Juries.

On Tuesday, the 4th of December, there being

a Trial at Bar, the Court will be adjourned

Sittings of the Courts.-The Editor's Letter Bor.

till hºednesday, the 5th of December. Should

any Middlesex causes remain untried on

Friday, the 7th of December, the Court will

return to Middlesex after the London causes

are disposed of.

The Court will sit at half-past 9 o'clock.

THE EDITOR'S LETTER BOX.

In the case of Bateman v. Dunn, reported

p. 62, ante, it should have been stated that Mr.

Serjeant Wilde moved for a rule on the part

of the plaintiff, calling on the defendant to

shew cause why the Judge's order (directing

an exoneretur, &c., on the defendant's entering

a common appearance) should not be dis

charged. This does not affect the decision,

or the grounds of it; but as the case is an im

portant one, we are desirous it should be cor

rectly stated in all respects.

We are obliged to A. K. for the trouble he

has taken.

We had heard of the complaint stated by

W. J. N., and understand that measures are

in progress to remove the inconvenience. Our

correspondent should call on the official au

thority, and learn the particulars. We think

we cannot properly discuss the matter in these

pages.

The paper of “Martinus Scriblerus” will be

a fit subject for the Christmas recess; but the

supposed names ofJudges &c. should be alter

ed, which, we presume, the writer will perinit

us to do.

A correspondent states that “he feels much

interested in the success which should deserv.

edly attend on the Lectures at the Law Insti

tution, intended mainly, as they are, for the

instruction of the young men bringing up to

the profession of attorneys; but he disapproves

of the present order of their succession, by

which the clear tracking out of any one of the

three courses is very much more laborious

than would be the case under a more obvious

order of sequence. Not only, he says, do ten

or eleven days intervene between each lecture

on the same subject, but two other lectures on

two different divisions of legal study distract

the attention.” We think our correspondent

underrates his own powers and those of the

other students. We dare say they pursued at

school various subjects of study, and that in

the offices in which they are qualifying thein

selves for admission as practitioners, they are

engaged in several branches of law and prac

tice. We have thus, however, complied with

our correspondent's request, by noticing the

subject.

The letter of A., not having been sent to the

Legal Observer Office, 67, Chancery Lane, but

to the former place of publication, has only

just been received.

The communications of A. and “A Lawyer's

Clerk,” shall appear next week.

The suggestion by A. H., of an additional

Judge for the Equity Exchequer, will appear

next week.

Erratum.—Page 80, ante, in the Prices of

Stocks, 3d line, for “3 per cent. consols. an

nuities,” read “33 per cent. reduced annuities.”
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SATURDAY, DECEMBER 8, 1838.

–“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

LETTERS

TO THE LORD CHANCELLOR.

Letter III.

ON THE ARREARS OF BUSINESS IN EQUITY.

My Lord,

HAVING in my two preceding letters shewn

the general state of the arrear of business

before the Courts of Equity, and further,

that in the opinion not only of the profes

sion at large, but of your Lordship's two

immediate predecessors, it is necessary that

some steps should be taken for diminishing

such arrears by the appointment of an addi

tional Judge:– I proceed to state some fur

ther opinions on the subject, and I will at

once advert to that which I consider by far

the most important that has ever been given

on it, considering the station of the indi

vidual who gave it, his long experience,

and extensive practice in Courts of Equity,

and that his opinion was supported by a

bill brought in to strengthen it, and if pos

sible to carry it into a law. The opinion

to which I allude is that of your Lordship,

delivered in the year 1836,- a year very

memorable in the discussion of this ques

tion; and it is proper, as I have before ob

served, to give your opinions on both

branches of the subject—the Appellate

Jurisdiction of the House of Lords, and the

Reform of the Court of Chancery.

Your Lordship's plan, as developed by

your bills," was this:–The House of Lords

was to sit and hear appeals and writs of

error (but no other matter) as well dur

ing the sitting as during the proroga

tion of Parliament. The Equity Judges

were to be summoned to give their attend

* See the bills, and the debate on their being
brought in, 12 L. O. 1-15. Ed.L.O.

WOL. XVII.-No. 498.

HoRAt.

ance and assistance in the House of Lords,

in the same manner as the Common Law

Judges are now summoned. Further, it

was intended that the Lord Chancellor, in

addition to hearing the appeals in the House

of Lords, should preside at the hearing of

appeals by the Judicial Committee of the

Privy Council, unless some other person

had been appointed to preside in his place

by the President of the Council. A new

Equity Judge was to be appointed, who

was to preside over the Court of Chancery,

to be called “The Lord Chief Justice of

the Court of Chancery;” and on his ap

pointment the judicial powers of the Lord

Chancellor in the Court of Chancery were

to cease and to be vested in such Lord

Chief Justice, who was to be ea officio the

visitor of all charities. A new seal of the

Court of Chancery was to be kept in the

custody of the Lord Chief Justice, and the

writs and proceedings of the Court were to

pass this seal. The salary of the new

Judge was left undetermined by the bill;

but your Lordship mentioned in the debate

that it would be about the same as the

Chief Justice of the King's Bench. It was

also provided that the new Judge should be

a permanent Judge, removable on an ad

dress of both Houses of Parliament, and to

have a retiring pension after a service of

fifteen years, or on being afflicted with any

permanent infirmity.

In introducing these measures, which

were brought in in pursuance of the Royal

speech,” your Lordship made an elaborate

b “The speedy and satisfactory administra

tion of justice is the first and most sacred duty

of a sovereign, and I earnestly recommend you

to consider whether better provision may not

be made for this great purpose in some of the

departments of the law, and inore particularly
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exposition of the grievances of your Court.

You traced the gradual accumulation of

business in the Court of Chancery and in

the House of Lords. You adverted to the

Report of the Select Committee of the

House of Lords in 1823, which stated

“that there was now a manifest impos

sibility that the individual holding the great

seal could find time for the various duties

imposed on him in the Court of Chancery

and in the House of Lords, and of all the

other important duties of his high office;”

and you considered the expedient proposed

by the Committee,_that of appointing De

puty Speakers, as a bad one. You then

stated the arrear existing in 1836, and

that, in your opinion, “the present machi

nery of the Court of Chancery was not

adequate to the disposal of the matters

which came before it;” and your Lordship

then proceeded to state the remedy to be

applied, with your well-known clearness,

moderation, and straight-forwardness: “The

great and crying evil of the Court of

Chancery was the want of an individual at

the head of that Court who would devote

himself entirely to the performance of the

duties and functions of his high judicial sta

tion, without having his attention called off

to other duties and other functions, and who

would apply all his time, all his talents, and

all his industry to the discharge of the im

portant trust which was confided to him.”

This then was your Lordship's plan, thus

shortly stated, and divested of some extra

neous subjects, to which I need not here

advert.

This may well be said to be the most im

portant opinion yet delivered on the sub

ject, having all the weight that an opinion

can have :—recommended from the throne—

pronounced by its first law officer—uttered

in the House of Lords—sanctioned by the

Prime Minister, and accompanied by bills

introduced for the purpose of carrying it

into effect. The bills, however, were lost,

having been opposed by Lord Lyndhurst as

going too far, and by Lord Langdale as not

going far enough. But mark, my Lord,

that all who spoke admitted that the griev

ance was great, that some change was

necessary, that much was required to be

done,—that things could not remain as

they are, and that the present machinery

of the Court of Chancery was insufficient.

And now, my Lord, comes the most im

portant inquiry of all, which I make with

in the Court of Chancery.”—Speech of Wil

dian IP. on opening Parliament, 1836.

Letters to the Lord Chancellor.

all respect. What is to be done to redress

a grievance so universally acknowledged,

and attended with consequences so deplor

able 2 There may have been good reason

for not renewing your attempt immediately.

In 1836 it failed,—in 1837 it might have

been proper not to press it, even in 1838,

in the first year of a new session, delay may

have been judicious; but is nothing to be

done in 1839 Is that “ first and most

sacred duty of a sovereign,” which our

fourth William was counselled to perform,

not to be recommended to our youthful

Victoria Is your Lordship's power to

carry through a measure lessened by having

held the great seal for three years It

cannot be that your inclination is less;

and, indeed, I have no reason to think so,

except from a rumour which I have heard

of the partial abandonment of your Lord

ship's plan—a small part indeed, but still a

part. It is that which gave to the Lord

Chancellor, under your Lordship's proposed

arrangement, the duty of presiding over

the Privy Council.

I have heard that in the ensuing session

it is intended to bring in a bill for making

the recently appointed Judge of the Eccle

siastical Courts, Dr. Lushington, the Judi

cial Head of the Privy Council. I am far

from objecting to this in itself, much less

to the learned and accomplished person to

whom this new arrangement points. But

if my assent to this were asked, as part of

an abandonment of the plan for redressing

the grievances of the Court of Chancery,

most assuredly, my Lord, I would object

with all my soul, and I should be bound to

throw every obstacle in my power in its

way. The judicial arrangement of the

Privy Council may be in an inconvenient

and unsettled state—I believe it is; but

still there are able Judges to attend it: the

Chief Judge in Bankruptcy generally; my

Lord Chief Justice occasionally; my Lord

Brougham almostconstantly (besides others).

There is little if any arrear of business;

there is still less, if any complaint. Am I

then to be called off from the great and

crying evils of the Court of Chancery to

remedy the inconsiderable annoyance of the

Privy Council? Am I to vote a further

sum of money for the purpose of remu

nerating a new Judge in the latter, and to

be told that the public purse is too poor to

afford a fresh salary in the former ? Am I to

lay a new burden on the backs of the people,

and not to touch the grievous burthen un

der which they now bend,—no, not so

much as with one of my fingers?. As soon,
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my Lord, would I think of binding up a cut great pleasure in thinking that it is so gene

finger when I was bleeding at every pore.

I venture however to say, my Lord, that

all this indignation on my part is without

cause; that the rumour that is afloat, even

if grounded in truth, is not a proof of the

abandonment of your scheme to redress the

grievances of the Court of Chancery; and

that your Lordship will, in the ensuing ses

sion, bring in a bill for that purpose. What

that bill may be I cannot, of course, ven

ture to predict; but in my next letter, the

last probably which I shall have the honour

of addressing to your Lordship on this sub

ject, I will collect the authorities (besides

your own, to which I have devoted this

letter, as first and foremost) for the separa

tion of the judicial and political functions

of the Lord Chancellor, and excluding

Lord Brougham's, as perhaps somewhat

unsettled.

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

Lincoln’s Inn, Dec. 4, 1838.

SUNDAY LETTERS.

IT has been recently said, with much confi

dence, that it is the intention of the Post

Office to allow letters to be both received

and dispatched in and from London on Sun

day. We are happy to be able to state that

this rumour is unfounded—nevertheless the

plan has been seriously entertained by some.

As lawyers, as hard-working lawyers, we

object to this; although our readers need

not be alarmed that we are going to read

them a sermon on what is so clear and so

generally admitted as the propriety of a

due observance of the Sunday: for whether

we consider this world or the next, the

Sunday should be kept as a day of rest. In

this it so happens that we can equally serve

God and Mammon. Never does the lawyer

go with such alacrity to his labours on the

Monday morning, as when he has ceased

on the Sunday from his daily toil: never

does he work more efficiently than on the

Saturday, when he thinks that on the mor

row he shall “shut shop.” It is quite a

mistake to suppose that he loses any time

by this, as well might he attempt to save

time by robbing his body of all sleep as his

mind of all interval of repose. For our own

parts, having always laid down this prin

ciple to our readers—not, we trust, without

use to some of the younger ones—we have

rallyattended toby the profession, and in see

ing so many legal faces at church, or in the

quiet Sunday saunter, so different from the

busy ‘thoughtful’walkof the week,-a saun

ter sweetened by the thought of returning to

one's own little circle of family faces, in

stead of the outside of reports and the in

side of papers at chambers. Now this

being so, it is obvious that a complete revo

lution would be made, if letters were to be

received and answered on Sunday. In the

name, therefore, of the working men of the

profession, we beg to protest against any

change in this respect.

LAW OF ATTORNEYS.

CHANGE OF NAME.

The following point may be interesting to

some of our readers:– .

Tully moved for an order, directing the

master to cause to be added to the name of

the applicant, an attorney, upon the roll of

this Court, the name of Weir, to assume

which, in addition to his original name, he

had obtained a royal license. He stated

that a similar application had been made to

each of the other Courts, and acceded to.

Tindal, C. J.—I see no necessity for the

alteration: it is mere matter of fancy, which

I do not feel disposed to indulge. The

rest of the Court concurring, Tully took

nothing. Er parte Hayward, 5 Scott, 712.

And see 16 L. O. 269, 285.

NOTICES OF NEW BOOKS.

Instructions for the Use of Candidates for

Holy Orders, and of the Parochial Clergy,

as to Ordinations, Licences, Institutions,

Collations, Induction, Reading in, Resig

nations, Pluralities, Avoidance, Dispensa

tions, Unions, Disunions, Residence, Glebe

Houses, Purchases, Mortgages, Earchanges;

with Acts of Parliament relating to the

above, and Forms to be used. By Chris

topher Hodgson, Secretary to his Grace

the Archbishop of Canterbury. The Fifth

Edition. London: J. G. & F. Riving

ton. 1838.

THIs work, of which a new edition has just

been published, was at first chiefly useful to

the clergy, but has now become important
to the lawyer, on account of the several

recent statutes relating to church property,

the holding benefices in plurality, and other

ecclesiastical affairs. It is almost needless

H-2
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to say that Mr. Hodgson is peculiarly well

qualified for the task he has undertaken.

His official station and professional know

ledge have enabled him to communicate

the best information on all the matters

comprised within the volume. We shall

proceed to describe its general scope and

principal contents.

The work has evidently been prepared

with great care, and being of unquestion

able authenticity, the instructions it com

prises may be relied on implicitly.

The compiler, in the first Edition, published

in the year 1817, stated that he had, in his

official situation, witnessed the inconvenience

to which candidates for holy orders, and cler

gymen about to be licenced to cures or lec

tureships, and to be instituted or collated to

benefices, and to solicit dispensations for plu

rality, were liable, for want of a book of plain

practical instructions on such subjects; and

that he was aware of the great trouble ex

perienced by bishops and their officers, in

consequence of the papers and documents

necessary to be exhibited on the above occa

sion being, for want of such instructions, pre

pared in an informal manner. He therefore

attempted to remedy such inconvenience and

trouble, by publishing Instructions and Forms

for the use of Candidates for Holy Orders, and

the Parochial Clergy.

With a view to render the work of more

general and extensive utility, the act of par

liament lately passed, 1 & 2 Vict. c. 106,

intituled “An Act to abridge the holding of

Benefices in Plurality, and to make better

provision for the residence of the Clergy,” is

set forth in the Appendix; to which a copious

index of reference to the contents of the act,

is added; and instructions for the exercise of

its various powers, and observance of its pro

visions are hereby given in the body of the

work.

The powers granted by parliament for pro

viding fit houses for the residence of incum

bents, have been enacted from time to time

by different statutes: much perplexity has, in

consequence, attended the endeavours to ascer

tain them; the compiler having himself often

experienced this, has attempted to classify and

arrange these powers under several heads;

and he trusts, that with such assistance, in

cumbents of benefices, will readily find in what

manner, and under what circumstances, they

may exercise them, either, where they are not

provided with any glebe-house, or with one

unfit for their residence ; and he has inserted

in the Appendix copies of such of the several

acts of parliament, on this subject, and on

other subjects treated of in the work, as ap

peared necessary to he fully set forth.

The following are the principal contents

of the work:

Instructions for candidates for deacon’s

orders; for priest's orders; for obtaining a

license to a stipendiary curacy; to a lecture

ship; to a perpetual curacy, and for institution

or collation to a prebend or a benefice.

Instructions as to induction to a benefice;

as to “reading in ;” and as to the payment of

first fruits and yearly tenths, at the offices now

removed to the Bounty Office in Dean's-yard,
Westminster.

Instructions as to the resignation of bene

fices, and the sequestration of vacant benefices.

Observations on pluralities, as well with

respect to cathedral preferments as benefices;

and on the avoidance of cathedral preferments

and benefices, by the incumbent taking another

contrary to the act.

Instructions for obtaining a dispensation to

hold together two benefices, and as to the

union and disunion of benefices, and the sepa

ration of a hamlet, &c. from the parish or

mother church, and its annexation to another

parish.

Penalties for non-residence; exemptions and

partial exemptions from such penalties.

Instructions as to a petition to the bishop for

a license (where there is no house, or no fit

house of residence belonging to a benefice), to

permit the incumbent to reside in some fit and

convenient house; which, during the existence

of such license will be the legal house of resi

dence, and an incumbent residing therein will

be legally resident.

Instructions as to petitions for licences for

non-residence, with the forms of petitions ap

plicable to various cases.

Observations as to non-residence on a bene

fice, shewing when penalties do, and when

they do not attach under the act.

Instructions as to mortgages for building

and repairing houses of residence; and the

procuring houses of residence with the neces

sary outbuildings, and lands and premises con

venient to be occupied therewith : also sites

for the erection of residence-houses and offices,

º. and by benefaction and exchange;

and the exchange of houses and lands belong

ing to a living augmented by Queen Anne's

bounty ; and effecting exchanges of glebe

houses or glebe lands.

Means of acquiring a house of residence

and offices, and land; and acquiring a site

for a house of residence and offices.

As to the sale of the house of residence be

longing to a benefice, either with or without

land; and as to the sale of part of the glebe

or tithes of a living; and as to the application

of the purchase monies in either case.

Instructions as to the sale of the house of

residence and premises belonging to a living;

and as to the purchase of other premises with

the money arising from such sale; and the dis

posal of the old residence-house, after a new

house and offices shall have been built or other

wise acquired.

As to sites for school-rooms.

Instructions as to the conveyance by an in

cumbent of part of his glebe for the site of a

school room.

Reference to the acts of parliament relating

to the building and enlarging of churches, and

as to cemeteries or churchyards.



Changes in the Law.

It will hence be observed that the recent

statutes have occasioned, and will give rise

to no small portion of professional business

connected with the execution of their seve

ral provisions; and Mr. Hodgson, from his

extensive experience in these matters has

conferred great benefit on the profession by

putting the whole subject concisely within

the reach of the practitioner.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXIV.

BENEFICES IN PLURALITY.

1 & 2 Vict. c. 106.

[Continued from page 86.]

15. Acts 37 H. 8, c. 21, and 17 C. 2, c. 23,

for uniting churches, repealed;

16. And their provisions re-enacted and

extended.—That whenever it shall appear to

the arehbishop of the province, with respect

to his own diocese, and whenever it shall be

represented to him by the bishop of any diocese,

or by the bishops of any two dioceses, that

two or more benefices, or that one or more

benefice or benefices, and one or more spirit

ual sinecure rectory or rectories, vicarage or

vicarages, in his or their diocese or dioceses,

being either in the same parish or contiguous

to each other, and of which the aggregate

º shall not exceed one thousand five

undred persons, and the aggregate yearly

value shall not exceed five hundred pounds,

may with advantage to the interests of religion

be united into one benefice, the said archbishop

of the province shall inquire into the circum

stances of the case; and if on such inquiry it

shall appear to him that such union may be

usefully made, and will not be of inconvenient

extent, and that the patron or patrons of the

said benefices, sinecure rectory or rectories,

vicarage or vicarages respectively is or are

consenting thereto, such consent being signi

fied in writing under the hands of such patron

or patrons, the said archbishop shall, six weeks

before certifying such inquiry and consent to

her Majesty as herein-after directed, cause,

with respect to his own diocese, a statement in

Writing of the facts, and in other cases a copy

in Writing of the aforesaid representation, to

be affixed on or near the principal outer door

of the church, or in some public and con

spicuous place in each of such benefices, sine

cure rectories, or vicarages, with notice to any

Person or persons interested that he, she, or

they may, within such six weeks, show cause

in Writing under his, her, or their hand or

hands to the said archbishop against such

union, and if no sufficient cause be shown

within such time, the said archbishop shall

$ºrtify the inquiry and consent aforesaid to her

Majesty in council, and thereupon it shall be

lawful for her Majesty in council to make and
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issue an order or orders for uniting such bene

fices, sinecure rectory or rectories, vicarage or

vicarages, into one benefice, with cure of souls,

for ecclesiastical purposes only; and it shall

be lawful for her Majesty in council to give

directions for regulating the course and suc

cession in which the patrons, if there be more

than one patron, shall present or nominate to

such united benefice from time to time as the

same shall become vacant, and for determining

if such united benefice shall be in two dioceses,

to which of such dioceses such benefice shall

belong; and such order or orders shall be

registered in the registry or registries of the

diocese or respective dioceses to which such

united benefice shall be determined to belong,

and to which either or any of the united bene

fices, sinecure rectories, or vicarages, shall have

belonged when separate, which order or

orders, the registrar or registrars of such dio

cese or respective dioceses, immediately on the

receipt thereof, are hereby required to register

accordingly; and such order or orders shall

thenceforth be binding on all parties what

soever; and if at the time of the registration

of such order or orders all the benefices, sine

cure rectories, or vicarages ordered to be

united shall not be holden by the same incum

bent, then if any such benefices, sinecure

rectories, or vicarges shall at such time be

vacant, and if not, then upon every avoidance,

until all the said benefices, sinecure rectories,

or vicarages but one shall come to be holden by

the same incumbent, the patron of the vacant

benefice or benefices, sinecure rectory or

rectories, vicarage or vicarages, shall be bound

to present or nominate, and the bishop shall

be bound to admit and institute or license, to

the vacant benefice or benefices, sinecure

rectory or rectories, vicarage or vicarages, the

incumbent of the other or one of the other

benefices, sinecure rectory or rectories, vicarage

or vicarages so ordered to be united; and if

both or i. as the case may be, shall be holden

by the same incumbent at the time of the

registration of such order or orders, or all but

one of the said benefices, sinecure rectories or

vicarages shall at such time be vacant, then

immediately, or otherwise on the first avoid

ance of either or any of such benefices, sinecure
rectories, or vicarages, after all but one shall

have come to be holden by the same incumbent,

the said benefices, sinecure rectory or recto

ries, vicarage or vicarages shall become per

manently united together, and shall be and be

deemed and taken to be one benefice, with

cure of souls, to all intents and purposes,

unless and until the same shall be afterwards

disunited in the manner hereinafter enacted :

provided always, that notwithstanding any

such union the parishes or places of which

such united benefice shall consist shall con

tinue distinct as to all secular rates, taxes,

charges, duties, and privileges, and in all other

respects except as herein-before specified.

[To be continued.]
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BANKRUPTCY REFORM.

PROPOSED BILL TO AMEND THE LAW RELAT

ING TO BANKRUPTS.*

It is proposed in this bill to recite that there

are certain defects in the laws relating to bank

rupts, and in the Court of Bankruptcy, which

require amendment; and the following amend

ment is suggested of the clause as to super

sedeas on nine-tenths, so as to make it operate

as a certificate.

That whereas, by an act made and passed in

the sixth year of the reign of his late Majesty

King George the Fourth, entitled “An Act

to amend the Laws relating to Bankrupts,” it

is enacted, that at any meeting of creditors,

after the bankrupt shall have passed his last

examination (whereof, and of the purport of

which twenty one days’ notice shall have been

given in the London Gazette,) if the bankrupt

or his friends shall make an offer of composi

tion, or security for such composition, which

nine-tenths in number and value of the cre

ditors assembled at such meeting shall agree

to accept, another meeting for the purpose of

deciding upon such offer shall be appointed,

whereof such notice as aforesaid shall be given:

and if at such second meeting, nine-tenths in

number and value of the creditors then present

shall also agree to accept such offer, the Lord

Chancellor, shall and may, upon such accept

auce being testified by them in writing, super

sede the said fiat.

And whereas there is not any provision in

the said act for protecting the said bankrupt

from his creditors; be it therefore enacted,

&c., that when any fiat is annulled by virtue of

the said enactment, the assignee or assignees

under the said fiat shall be exonerated, and the

bankrupt wholly discharged, in the same man

ner as he would have been discharged by a

certificate allowed under the said fiat, except

as to payment of the said composition.

This clause is introduced to prevent the

section 133 being wholly inoperative. The

clause was adopted from the Scotch Act, which

releases the bankrupt from liabilities as if he

had obtained his certificate—a provision which,

by some strange inadvertence, is omitted in

section 133. This clause is, in its present

state, inoperative, and has been so decided in

Tuck v. Tooke, 9 Barn. & Cres. 437. The

Scotch Act is 33 Geo. 3, sect. 48.

* This bill has been suggested by Mr. Mon

tagu, and we understand he is willing that the

clauses should be submitted to the consider

ation of the profession.

Bankruptcy Reform.

The following amendment is next proposed

of the clause as to service of notice on cre

ditors abroad, by giving power to the Chan

cellor or Court of Review to make orders in

such cases.

And whereas, by the said recited act, it is

enacted that any creditor to the amount of 50l.

and upwards, residing out of England, shall

be personally served with a copy of the notice

of the meeting to decide upon such offer as

aforesaid, and of the purpose for which it is

called so long before such meeting as that he

may have time to vote thereat.

And whereas, such provision has, in certain

cases, been found to be prejudicial, Be it en

acted, that in all cases where a creditor of the

bankrupt is absent from England at the time

of such meeting, the Lord Chancellor or the

Court of Review in Bankruptcy may make

such order as may appear just to protect the

rights of such absent creditor, without imped.

ing the annulling of the said fiat, to which the

creditors, in pursuance of the provisions con

tained in the said recited act, consent in manner

therein mentioned.

The existing provision renders the clause

almost nugotory. In the Swansea Bank, cre

ditors for 170,000l. were inclined to compound,

but there were two creditors in Peru, whose

debts amounted to 100l., which prevented the

completion of the composition.

The clause giving the Chancellor or Court

of Review power to discharge parties under

commitment, is proposed to be altered as foll

lows:–

And whereas prisoners are sometimes con

fined for many years under commitments in

bankruptcy, where, either from the death of

commissioners or the poverty of the prisoner,

he cannot be restored to liberty: Be it enacted

therefore, by &c., that it shall be lawful for

the Lord Chancellor or the Court of Review,

upon an application, by petition or motion, by

a prisoner who has been in confinement for

more than years, to make such order,

both as to the discharge of such prisoner and

as to the costs of the application, as to the

Lord Chancellor or Court of Review may seem
Imeet.

There is a prisoner in some place in Lincoln

shire who has been confined near 30 years;

and there is a prisoner in the King's Bench, of

the name of Dufreme, who has been confined

more than 20 years. It is most probable that

the commissioners are all dead; and certainly,

a new fiat could not be issued without expence,

and the new commissioners would be very

incompetent to form a correct judgment of

the merits of the case.



Suggested Improvements in the Law.--Unqualified Practitioners.

SUGGESTED IMPROVEMENTS IN

THE LAW.

ADDITIONAL EQUITY JUDGE.

Mr. Editor,

The Equity Court of Exchequer sat on Tues
day, November 27th, for the first time in

Serjeants' Inn Hall, in a new and very conve
nient Court. I cannot, however, but observe

that a new Court will be of very little use

to the public unless some different system

be adopted for the dispatch of business from

that which has prevailed in that Court for some

time past. The talents of Lord Abinger can:

not be doubted; but the greatest talents will

not enable any Judge to sit in two different

Courts at the same time, which it appears

necessary for that learned Judge either to do,
or to attend to the business of one Court to

the prejudice of the suitors of the other: the

consequence is, that during the whole of last

Term the Court of Equity only sat six days.

But this is not the worst of the system. It

appears that under the authority of some badly

digested acts of parliament, Mr. Baron Alder

son occasionally sits to dispose of Equity busi

ness when Lord Abinger is sitting at Nisi

Prius, or is otherwise professionally engaged;

but so ridiculously limited is the jurisdiction

of the former Judge, that should it so happen

that Lord Abinger should be prevented sitting,

either by illness or by the adjournment of the

Common Law Court, the power of Mr. Baron

Alderson immediately ceases, although he may

have taken his seat on the Bench; and it has

not unfrequently happened that the Court has

been broken up, to the great grievance of the

suitors, who are consequently not only har

rassed with unnecessary delays but burthened

with considerable extra expense.

The sooner this system in a Court of Justice

is remedied, the more creditable to those who

have the power of doing so. The appointment

of another Judge, whose duty it should be to

sit solely and constantly in Equity, would be

attended with trifling expense, compared to

the great advantages which would thence arise

to the public,+the greatest of which would

probably be the preventing, in future, the
awful arrear of causes now to be found in the

Courts of Chancery.

Knowing your desire to promote improve

ment, I have troubled you with these few ob

servations. -

A. H.

UNQUALIFIED PRACTITIONERS.

Si To the Editor of the Legal Observer.

Ir,

IN a recent number of your publication I ob
served mention made .#an intention to bring

before the coming session of parliament a bill

for the consolidation and amendment of the

law relative to attorneys. I presume that the

measure will be brought forward under the

auspices of the Incorporated Law Society, and
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if so, the profession at large may rest assured

that its provisions will be maturely considered

and digested.

I would wish to point out one abuse con

nected with the profession which loudly calls

for remedy. I allude to the practice of un

qualified persons carrying on business in the

names and by permission of attorneys, for

their mutual profit. Such is the extent to

which it now prevails that there is scarcely a

town in the kingdom where there is not some

quasi attorney, in the person of an auctioneer,

accountant, law stationer, or bailiff's follower,

professing to be the clerk of some attorney,

who, in addition to his usual place of abode,

has colourably a residence in such town. For

the most part the persons who thus lend their

names to such disgraceful proceedings are

London practitioners.

Surely the sacrifice of time and money

which every individual is obliged to make

before he can be admitted into the profession,

ought to protect him from such unfair com

petitors as these. There is, however, a higher

ground upon which a stand should be made

against them, which is, protection to the

public. I have recently, had cases brought

under my notice in which the grossest decep

tion, cruelty, and hardship have been prac

tised upon poor ignorant defendants, who have

had the misfortune to fall into the hands of

these harpies.

I am aware that the Committee of Manage

ment of the Incorporated Law Society pay

every attention to such cases as are brought

before them; but it is very difficult, if the

parties are wary, to bring them within the

provisions of the 22 Geo. 2, c. 46. The evil

can only be remedied by an enactment of a

more stringent nature.

I do not think the plan recommended by

your correspondent R. F. L., in the Legal

Observer of the 24th Nov., would put an

end to the mal-practices in question. There

is in the neighbourhood from whence I write

a son of Crispin, who combines with his occu

pation that of a quasi attorney, and whose con

stant practice it is to procure his “clients” to

sign a retainer of a gentleman carrying on
business in London.

My own opinion is, that no attorney should

be permitted to practise at more places than

one; but even a regulation of this kind would

not altogether get rid of the evil. The gentle

men who are in the habit of receiving instruc

tions from unqualified persons would still

want narrowly watching.
-

Until some more effectual means can be

adopted for checking it, I would recommend

the respectable members of the profession, in

every town and county, to form themselves

into societies—such societies having, as a pri

mary object, the watching and obtaining evi

dence against unqualified persons, and their

patrons—the black sheep of the profession.

Experience has lately proved to me that

great good may be obtained from societies of

this kind.

-
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104 Assurances under the Dower Act.—Imprisonment for Debt Act.—Correspondence.

ASSURANCES UNDER THE

DOWER ACT.

THE late Dower Act, 3 & 4 W. 4, c. 105, was

intended to place dower (as to persons mar

ried since 1st January 1834) on the best foot

ing the legislature could devise, giving the

husband full power over the whole estate, and

leaving him at liberty to alien it either by

deed or will, without the intervention or con

currence of his wife.

The husband alone may sell and convey his

estate, or he may devise it by will, and, in

either case, the estate will be exempt from

dower.

If he mortgage or make any partial charge,

so far his estate will be free from dower; and

the equity of redemption or resulting interest

may be disposed of by will or deed, and in

that event also exempted from dower.

The only instance which occurs to me in

which the widow will be entitled to dower is

when the husband dies seised without dispos

ing of his estate by will. If a marriage settle

ment have been made on the presumption that

no dower is to devolve on the widow, some

harm may follow, inasmuch as the descent of

dower would contravene the intentions of the

settlement. But if the husband be taken off

suddenly, or have neglected to make a will,

then, in those cases where there is no settle

ment, which are by far the most numerous,

the title to dower is advantageous.

Some harm may ensue from ill-drawn wills,

arising from the difficulty of ascertaining whe

ther the husband intended to devise all his

estate, or intended his widow to retain her

dower.

Such are my views of the intention of the

legislature and of the effects of the act, yet the

profession, almost unanimously, insert an ex

press declaration so as to prevent dower in

any case: thereby shewing that they would

have deemed it a wiser step to abolish dower

altogether. -

I own I prefer the dealing with dower in the

manner the legislature has done, according to

my views above stated, and in practice I do

not insert the declaration to prevent dower;

but as I know no one of weight or authority

who omits the declaration, and the insertion

of it being so universal, I cannot but feel some

misgivings. Will you, or any of your cor

respondents, point out the erroneousness of

my views, and shew as many as they can of the

possible mischiefs which can arise from omit

ting the declaration so universally inserted :

PRACTICE UNDER THE

IMPRISONMENT FOR DEBT ACT.

COGNOVITS.-COUNTY COURTS.

THE recent alteration by the Abolition of Im

prisonment for Debt Statute, requires that in

all actions it is necessary for the defendant to

name and have present his own attorney to

witness the execution by him. I wish to be

informed whether the above statute refers also

to the taking of cognovits in County Courts,

which are Courts not of Record, and cannot

imprison, and are established by custom, and

cannot in any case arrest or take in execution

the body of the defendant. If this alteration

is applicable also to County Courts, it is a

great hardship on both plaintiff and defen

dant, and more particularly the defendant,

as it is compelling him to incur six shillings

and eightpence more expense in procuring an

attorney to witness a cognovit, when, in many

counties, the costs of the summons for the

debt only amounts to two shillings and four

pence, and three shillings and fourpence.

ATToRNATUS

SELECTIONS

FROM CORRESPONDENCE.

GRADUATES UNDER ARTICLES OF CILE R rºshi P.

Sir,

Would you oblige me by answering the

following query in your next number of the

Legal Observer, viz.: Whether an articled

clerk who serves three years, and after that

period takes a degree of Bachelor of Arts or

Law, has accomplished his period, and is

capable of being admitted an attorney? Be

cause by the 1 & 2 Geo. 4, c. 48, it is enacted

that if any person “has taken or shall take the

degree of bachelor of arts,” &c.

G. T.

[The act evidently means persons who had

taken or should after the passing of the act

take the degree; but we think it must be

taken before entering into the contract, and

that a degree taken subsequently will not

shorten the five years. ED.]

PRACTICE OF RETAIN.E.R.S.

Sir,

Upon the subject of retainers, it is stated in

the Legal Observer, Vol. 10, p. 369, that “no

special retainer can be given unless the action

or suit has been actually commenced.” On

behalf of a client I am very anxious to esta

blish the above rule; and I should be very

much obliged by your taking the trouble to

inform me of any authority establishing the

rule in question. J. D.

[We can only refer to the general usage

upon this point. Ed.]

SHERIFF's FEES.

Sir,

I should be happy if some of your corres

pondents would define the right of the sheriff

on levies under fi, fa. to receive poundage,

and also to charge the plaintiff with costs of ap

praisement, &c., where a bill of sale is taken

by the plaintiff of the goods in execution, or

the expenses of sale, where goods are sold by

auction under the levy. What is the pound

age money in law to cover? At this moment



it seems necessary to have a clear comprehen

sion of the sheriff's legal rights. Is the plain

tiff’s attorney liable to pay the poundage, or the

plaintiff only A.

ADVERTISEMENTS OF LAW CLERKS.

Sir,

Several clerks complain of the course pur

sued in the Common Pleas office. Formerly,

attorneys’ clerks were permitted to put up ad

vertisements for situations, and which custom

was allowed until the removal of the office from

Tanfield Court to Chancery Lane; but now the

office is removed, a porter is employed to tear

down every advertisement a clerk may put up

in that office, although a board for notices is

put up, the same as it was in Tanfield Court,

so that the office could not be inconvenienced

by the continuance of the indulgence. Thus,

many a poor clerk who has not the means of

paying to insert an advertisement in the news

paper, is deprived of the former means of ob

taining a situation, unless by hearing of a

vacancy through a former clerk.

Solicitors’ clerks cannot help remarking that

the custom pursued to them is different from

every other trade. The London merchants

permit their clerks to advertise for situations

in the manner that clerks formerly were

Correspondence.—Attorneys to be admitted,
sº
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allowed to do at the Common Pleas office, for

at the late Royal Exchange, the beadles would,

upon payment of a stipulated sum, put up a

notice for a clerk, and which notice was con

tinued up and prevented from being damaged.

And why could not a board be provided solely

for the advertisements of attorneys’ clerks at

the law offices —the expense of which could

easily be repaid to the office, by making each

clerk pay a shilling before he be allowed to put

up his advertisement; and the porter could be

retained for a better purpose than to pull them

down, by seeing they were not damaged or

falsified, and which would be a great indul

gence to the attorneys’ clerk, and a great con

venience to the profession in general, as the

solicitor would know where to look for a clerk,

and the clerk where to advertise for a situation.

Your work having in very many instances

befriended the clerk in a very handsome and

kind manner, will perhaps take notice of the

contents of this letter.

* A LAwyER’s CLERK.

[We doubt not that the Masters, who are

well known to be very considerate and benevo

lent towards those over whom they are placed

in authority, will restore the accustomed privi

lege when brought to their notice, provided

it can be done without defacing the walls of

the new building. ED.]

ATTORNEYS APPLYING TO BE ADMITTED,

in Hilary Term, 1839.

* QUEEN’s BENCH.

[Concluded from page 89.]

- Clerk’s Name and Residence.

Oakley, Thomas William, Lydhart House, near

Monmouth.

Overend, Thomas, Kirkburton, York.

Ormerod, Henry Mere, 28, Southampton Row;

Manchester; and 19, Featherstone Buildings.

Pywell, Henry, Northampton.

Palmer, Charles James, 6, Bedford Street;

and Bristol.

Pearce, Frederick, Hoo, Kent; 10, Chapel

Street; Bedford Row; and Chatham.

Prichard, Charles Edward, 9, Wells Street;

Bewdley, Worcester; and Sidmouth Street.

Palmer, Christopher Richard Norris, Huddes

don, Hertford.

Plomer, John Gilbert,5, New Square, Lincoln's

Inn ; 10, Soley Terrace, Pentonville; Hel-.

ston, Cornwall; 5, Serjeant's Inn.

Peter, Richard, Wimborne Minster, Dorset.

Pickup, Mark, Manchester; Pontefract, York;

63, Beresford Street, Surrey; Darrington,
York.

\Pickering, George Smith, Clapham, Surrey.

• Patteson, Edward John, 7, Bedford Street;

and Doughty Street.

Robinson, William Cooper, Kingston-upon
Hull.

To whom articled, assigned, &c.

James Powles, Monmouth.

Robert Overend, York and Manchester.

Joseph Denison, Manchester, Lancaster; as

signed to George Wareing Ormerod, Lan
Caster.

Robert Hewitt, Northampton.

John Blake, city of Norwich.

James Pearce, Chatham, Kent.

John Bury, Bewdley, Worcester.

Christopher Edward Dampier, late of Raymond

Buildings, now of Ware.

James Plomer, Helston.

Benjamin Hart Lyne, Liskeard, Cornwall;

assigned to William Castleman, Wimborne

Minster.

John Ramskill, Pontefract.

Edward Rowland Pickering, Lincoln's Inn.

Philip Mathews Chitty, Shaftesbury; assigned

to Septimus Burton and George Fraser,

Lincoln's Inn. -

James Robinson, Kingston-upon-Hull.

-
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Clerk's Name and Residence.

Rogerson, John, 9, Camden Terrace, Camden

Town, Middlesex.

Ravenhill, James Holmes, city of Bristol.

Roscoe, Thomas, 2, Southampton Row ; 3,

Leicester Place: 51, Torrington Square ;

5, Middleton Square; 14, Millman Street.

Rouse, James Alexander, 67, Lambs’ Conduit

Street ; and Great Torrington, Devon.

Sladen, St. Barbe, 32, Ebury Street, Pimlico,

Middlesex.

Smith, Thomas, 17, Henrietta Street, Middle

sex ; and Wrington, Lancaster.

Simpson, Thomas Brodrick, 41, Marchmont

Street; and Whitby.

Sewell, Edward, Halsted, Essex; and Lower

Clapton.

Swann, Edward Bonsor, Gloucester.

Square, John Henry, 20, Great James Street;

and Kingsbridge, Devon.

Simpson, Thomas, Forebridge, Stafford.

Skingley, George Deeks, 27, New Street; and

12, Milton Street.

Tyssen, Henry, 27, Graham Street, Pimlico;

High Holborn; Huntingdon; and 24, Stock

bridge Terrace.

Tourle, John Joseph, 7, Warnford Court;

and Maidstone, Kent.

Truscott, George Frederick, l, Judd Street;

and Exeter.

Taylor, Edward Moore, 9, Camden Street,

Middlesex; and Birmingham.

Turnbull, John, Durham.

Tippetts, Thomas, Dursley, Gloucester.

Underhay, John, Brixham, Devon ; 13, War

wick Court; and 24, East Street, Lamb's

Conduit Street.

Wetwand, William Henry, Kingston-upon

Hull.

Waters, Thomas, 47, Lower Stamford; and

Salisbury.

White, John Richard, 27, Henry Street, Mid

dlesex.

Wilson, Thomas Luxmore, 6, York Place.

Witham, Francis, 49, Eaton Square, Pimlico.

Warren, Henry, 5, Wellington Street; and

Canterbury.

Wilmshurst, John, the younger, Warwick.

Wainhouse, Robert, Leeds.

Young, George, 41, Bedford Row; and 13,

Red Lion Street.

Young, Samuel David, Thetford, Norfolk.

Attorneys to be admitted.

To whom articled, assigned, &c.

Samuel Raynes, 24, Norfolk Street, Strand.

John Rocke Hoyte, city of Bristol.

James Roscoe, Knutsford ; assigned to John

Cole, 4, Adelphi Terrace, Middlesex.

William Hart Rouse, Great Torrington, Devon.

Evan Morris, Harcourt Buildings, Temple.

Joseph Fisher, Cleeve, Somerset.

James Walker, Whitby, York.

Decimus Sewell, Halstead, Essex.

John Chadborn, Gloucester.

John Square, Kingsbridge, Devon.

David Thomas, Forebridge, Stafford.

John Ambrose, Manningtree, Essex.

Henry Sweeting, Huntingdon.

William Beale, Maidstone, Kent; assigned to

Henry Heald, 16, Austin Friars, London.

Charles Henry Turner, city of Exeter.

Roger Williams Gem, Birmingham.

John Burrell, Durham.

Edward Bloxham, the elder, Dursley.

James Pitts, the younger, Exeter.

John Thorney, Kington-upon-Hull.

James Cobb, Salisbury.

Moulton Messiter, late of Sandwich; assigned

to William Dyke Whitmarsh, city of New

Sarum, Wilts.

Robert Samuel Palmer, 4, Trafalgar Square.

William Witham, 8, Gray’s Inn Square.

John Buckton, city of Canterbury.

James Tibbits, Warwick.

Edwin Smith, Leeds.

William Myers, Darlington, Durham; assigned

to Ralph Park Philipson, Newcastle-upon

Tyne; assigned to George Walford Arm

strong, 13, Red Lion Street; assigned to

Robert Jackson, 41, Bedford Row.

John Cambridge, Bury St. Edmunds; assigned

to William Ransom, Stowmarket, Suffolk ;

signed to Henry Rogers, Thetford, Nor

olk. -

Added to the List pursuant to Judges’ Orders.

Billings, William Frederick, Cheltenham,

Gloucester.

Thomas Billings, Cheltenham.

Fluder, George,96, Oxford Street; andFrome. Alfred Whitaker, Frome Selwood; assigned

Mayhew, Alfred, 26, Carey Street.

Pownall, Thomas Turner, Godley, Chester.

to Henry Seymour Westmacott, 7, South

Square.

James Johnston, Carey Street.

Joseph Hibbert, Hyde, Chester.
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Vincent, Charles, Clement's Inn.

Whitaker, Frederick, the younger, Wilming

ton Square.

Vice Chancellor. 107

To whom articled, assigned, &c.

George Vincent, Inner Temple; assigned to

Richard James Hitchcock, Davies Street.

Frederick Whitaker, Hampton, Oxford.

Ordered by the Court to be added to the List.

Mardon, William, 13, Moreton Cottages, Cam

den Town.

William Harrison, 4, South Square.Q

SUPERIOR COURTS.

Utte Cbaitreſſur's Court.

FEME COWERT.-SEPARATE ESTATE.

A bequest in trust for the separate use of a

woman (widow of the testator), free from

the control of every future husband, is valid

in equity against her own appointment of

her life-interest to an after taken husband.

Mr. Jacob moved that the future dividends

on a fund in Court should be paid to the plain

tiff, Mrs. Nedby, upon her sole receipt, until

further order. The fund in question was part

of the estate of her late husband, James

Keegan, a victualler in Oxford-street, who

died in July, 1820, after having by his will,

dated a short time before, bequeathed all his

roperty to his friends, William Nedby and

homas Anns, upon trust to invest the same,

and to pay the dividends to his wife for life

for her separate use, independently of any

future husband she might marry, and that she

should have full power, by any will or instru

ment in writing, to bequeath or dispose of one

moiety of the principal ; the other moiety,

upon her death, to go among the children of

his the testator’s brother; and he appointed

the said trustees and the plaintiff, his widow,

executors and executrix of his said will. In

October, 1820, the widow married the trustee,

William Nedby. No settlement of her interest

under Mr. Keegan's will was made on that oc

casion, but the dividends upon such portions

of his property as had been invested were re

ceived by Nedby up to the institution of the

suit. In January, 1821, Mrs. Nedby executed

a deed, by which she assigned, and appointed

to Nedby, for his own absolute benefit, a

moiety of her late husband's estate, “as far

as she was enabled to do under the trust,

power, and authority expressed in the will, for

enabling her to grant, sell, assign, and dispose

of the same.” Mr. and Mrs. Nedby had after

wards various disputes, which ultimately led to

a separation, whereupon Mrs. Nedby filed this

bill to establish her right to a life interest for

her separate use, and to impeach the deed of

1821. That deed, it was plain, did not pretend

to convey Mrs. Nedby's life interest in the en

tirety; nor did her marriage operate as a gift

to Mr. Nedby of that which she had to her

separate use.

The Pice Chancellor said he had a conversa

tion with the Lord Changllor and the Master

of the Rolls, on the first day of term upon his

lordship's judgment in Massey v. Parker,” in

which conversation his Lordship distinctly sta

ted that he still adhered to the opinion he had

there expressed.

Mr. Knight Bruce and Mr. Rogers, for

Mr. Nedly, opposed the motion, fully relying

on the doctrines laid down in the case just

mentioned. They submitted that as the pro

perty in question became absolutely the

plaintiff's own upon the death of her former

husband, and as no contract was made with her

intended husband previous to their marriage,

so as to prevent the legal effect of his marital

rights, the dividends necessarily passed after

marriage to the husband. The appointment in

the deed operated to give that undivided

moiety in reversion to the husband, over which

her power extended. The court would not,

upon an interlocutory motion like the present,

decide a point so important as the one involved

in this case, and especially when it was known

that the Lord Chancellor and the Master of the

Rolls at presententertained conflicting opinions

upon some of the doctrines of separate estate.

The Court would not now decide the point,

but would leave it to be decided at the hearing

of the cause, when the husband would have an

opportunity of electing whether he should take

under the deed or fall back upon his marital

rights.

The Pice Chancellor.—It appears to me that

there is a question raised upon this deed, whe

ther or not it can be taken to have been the

intention of this lady to assign her life interest

in the entirety of the fund; that is to say, her

undivided moiety in the fund. It appears to

me that it was her object only to give to her

husband that moiety of the reversion which she

had the power to appoint. With respect to

the general point in Massey. v., Parker, my

notion is that those trusts which have been

created for the separate use of married women,

are trusts which this Court has always recog

nised and preserved, and which I will always

preserve until the legislature shall set me

right. When I decided the case of Davies v.

Thorncroft,b I said I thought there had been

no decision on the point. In Massey v. Par

ker, the expression of opinion of the Lord

Chancellor was merely an extra-judicial one.

I am not as a judge bound to depart from my

judgment of the law of the Court, because the

Lord Chancellor for the time being has given

an extra-judicial opinion upon the matter,

a 2 Myl. and Keen 174.
b 6 Sim. 42.
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contrary, as I think, to the law of the Court.

Where there has been a trust for the separate

use created, to prevent a woman, before she is

married, from disposing of her property;—that

is a very different case from the one now be

fore the Court, which is, whether there can be

any trust for the separate use of a woman when

married. When the widow of Keegan, in this

case, married Mr. Nedby, the trust for the

separate use did take effect fully; for, as I

understand it, the trust is for her separate use,

free from the control of her husband; and the

will says that her receipt alone shall be a good

and sufficient discharge to the trustees and

executors. The proper construction to be put

upon these words would be one which would

have the effect of preventing her from alienating

her property, so as to put it out of the disposi

tion of the separate use. Looking at all the

circumstances of this transaction, and that

there may be at the hearing of the cause a

question whether the deed should operate as a

good appointment on her moiety of the rever

sion, it is not possible to say that the lady has

affected her life interest in possession in the

moiety of the dividends. I have, therefore, no

difficulty in making the order prayed.

Nedly v. Medby.—Sittings at Lincoln's Inn,

Nov. 29th, 1838.

PRACTICE.-NOTICE TO DISMISS.-REPLICA.

TION.

Notice of motion to dismiss an information

Jor want of prosecution having been given,

the relator afterwards, on the same day,

Jiled a replication. Held, that he is bound

to pay the costs incurred by the defendants.

Mr. Knight Bruce on behalf of the defen

dants applied for their costs under these cir

cumstances:—They had duly served a notice

of motion to dismiss the information for want

of prosecution. The relator on the same day,

after renewing the notice, filed a replication.

The only question now was, as to the costs,

which according to the practice of the Court,

the relator ought to pay, Spurrier v. Bennett.a

Mr. Blunt opposed the application as to

costs, observing that the replication was filed

on the same day on which the notice of motion

to dismiss was served ; whether it was filed

before or after the notice was received made

no difference, as this Court took no notice of

a fraction of a day. He cited Reynolds v.

Nelson.b -

The Pice Chancellor was of opinion that the

relator ought to pay the costs incurred by the

defendants, and he ordered accordingly.

The Attorney General v. Cooper, at West

minster, M. T. 1838.

a 4 Madd. 39. b. 5 Madd. 60.

Superior Courts : Vice Chancellor; Queen's Bench.

Queen's 33citri).

[Before the Four Judges.]

HUsBAND’s LIABILITY.

A wife living apart from her husband entered

into a contract to take a house and pay a

given sum for the lease and fiatures. The

husband, some months afterwards, came to

the house, forced himself in, and received

rent from the lodgers : Hell, that by such

conduct he had ratified the wife’s contract.

This was an action of assumpsit on an agree

ment, and on a promissory note. The agree

ment had been made by the wife of the defend

ant, and the promissory note was also given by

her. At the trial of the cause it appeared that

the defendant, who was a gardener in York

shire, had been married in 1816; that his wife

and he had separated, and had lived apart from

each other for several years; that he had come

up to London, in May, 1834, and found her in

a house in Half Moon Street, Piccadilly, which

house she had taken upon an agreement to

hold for eleven years and three quarters, pay

ing 360/. for coming in, and 120l. a-year rent.

The defendant had insisted upon being admitted

to the house, and had forced himself into it,

and had created so much disturbance that two

ladies who were lodging there gave up their

lodgings. He stayed a fortnight at the house,

and then left it; but in the meantime he claim

ed and received rent from the lodgers. After he

went away, his wife, who had been supporting

herself during the separation by her own la

bours, and who had, before his arrival, paid a

considerable portion of the money due under

the agreement, resumed her management of

the house. The landlord then brought this

action to recover from the defendant the por

tion of that money still remaining due, and

which had been secured by the promissory

note. The defence set up was, that the wife,

who was voluntarily living apart from her hus

band, had no authority to pledge his credit.

Upon this defence, the learned Judge directed

a nonsuit, with leave for the plaintiff to move

the Court for a new trial, if, upon the circuin

stances stated, he should be considered entitled

to maintain the action. -

A rule had since been obtained, on the

ground that even if the husband here was not

originally liable on his wife's contract, he had

afterwards made himself so by his interference

in the matter. -

Mr. Montague Smith shewed cause.—The

question is, whether a husband can make him

self liable upon the contracts of his wife, en

tered into during the time of their separation.

The contract was entered into in March, 1833,

and the defendant knew nothing of it till May

1834, which was the time that he first came to

London. He merely tried to obtain a recon

ciliation between himself and his wife,—an

object which the law will encourage,_and for

that purpose he stayed ten days in town. Such

a stay cannot amount to an adoption of the

contracts of the wife. This case is different

from those in the books where the husband is
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called upon to pay necessaries furnished to the

wife. A house in Half-Moon Street was un

suited to his station—he was only a gardener

in Yorkshire—her agreement was therefore for

something quite out of the rule of those cases,

and the husband cannot be made liable upon

it. The authority of the husband cannot

be presumed here: it may be presumed where

the husband and wife live together; but not

where she is voluntarily separated from him,

and that separation is not occasioned by his

misconduct. Under such circumstances, she

does not go into the world with credit given

to her by the husband. In Read v. Jew

son,a a bond and warrant of attorney, exe

cuted by the wife alone, was held to be

executed without authority. Here the hus

band did not know all the facts of the case,

which certainly he ought to know before he

can be held to have adopted them, and to

have adopted the contract. [Lord Denman,

C. J.-There may be cases in which a know

ledge of all the facts is necessary; but in

others a party may ratify a contract without

knowing them all, and the ratification may be

valid against him.] But still, even then, the

ratification must be a clear and express, not an

implied ratification. Here the husband neither

knew her contract nor the facts on which it

was founded. This case falls within the rule

of Mainwaring v. Leslie,” where it was held,

that if a tradesman brings an action against a

husband for goods supplied to a wife when she

is living apart from him, it is for the tradesman

to shew that her so living proceeds from some

cause which will justify it. Nothing of the

sort was shewn here, and there was no distinct

ratification of the contract. [Mr. Justice

Coleridge.—He received rent from his wife's

tenants: that is a confirmation of her con

tracts.] It cannot be so considered, since he

was ignorant of the circumstances of the case.

Per Cur.—The circumstances here ought to

have been left to the jury.

Rule absolute.—Barnes v. Jarratt, M. T.

1838. Q. B. F. J.

DELIVERING PAPER BOOKS.

Where a defendant has, under the Rule H. T.

4 //.4, s. 7, delivered all the paper books,

he cannot apply for judgment, on the

ground that the plaintiff is not by the Rule

entitled to be heard, without first producing

an affidavit that the plaintiff had not dº.

litered any paper books, and that he, the

defendant, had delivered the same.

This case was called on from the special
paper.

Mr. J. L. Adolphus appeared for the defen

dant, and prayed judgment, unless the plaintiff

would pay for two of the copies of the paper

books, which, on default by the plaintiff, had

been delivered by the defendant, under the

Rule H. T. 4 W. 4, s. 7.

* 4 Term Rep. 362.

* 2 Car. & Payne, 507; Moody & Malk. 18.

: Queen's Bench. 109

The Court asked if there was an affidavit of

this fact

Mr. Adolphus answered that he had no affi

davit of it. He had inquired, and had been

informed that no affidavit was necessary.

The Court, after consulting with the Master,

declared that there must be an affidavit of the

facts, in order to enable the Court to entertain

the application.

The money was afterwards deposited, and

the case, argued:—Davis v. Holding, M. T.

1838. Q. B. F. J.

º:

DOWER.-CONDONATION.

h'here a trife has several times left her hus

band's house, and during her absence, has,

without her husband's knowledge, com.

mitted adultery; and he has received her

back and lived with her; but at last, being'

in/ormed of the adultery, has refused, after

a similar absence, to allow her to return .

Held, that after his death, she cannot claim

dower on the ground of condonation.

In this case, a bill had been filed in the

Court of Chancery by the wife of one Thomas

Best, against her husband's heir at law and

executors, praying that the Court would award

her dower out of her late husband’s estate. She

died some time since, and the suit was revived

by her personal representatives.

The Pice Chancellor sent a case, of which

the following is the substance, for the opinion

of the Court. On the 20th December, 1817,

Mr. Thomas Best's marriage took place. In

the month of January, 1818, upon a trifling

quarrel between her husband and herself, she

left her husband's house—was absent some

days, and during that time committed adultery.

The husband knew nothing of the adultery,

and on her return, the quarrel was forgiven,

and the parties again lived together. "This

happened four or five times. At length in

August, 1822, when in a similar manner she

quitted her husband’s house, he became aware

of the adultery, and then he refused to receive

her back; and they lived apart from that time

to the day of his death, which happened on

the 10th of December, 1827. The question

under these circumstances was, whether the

wife was entitled to dower out of her husband's

€State.

Sir F. Pollock and Mr. Lumley appeared on

behalf of the wife's representatives, to argue

this ease in the affirmative, and contended that

the frequent renewal of intercourse between

the husband and the wife, after the adultery
committed, must be taken as condonation

sufficient to restore the wife to the full enjoy.

ment of the rights she had possessed before

the offence.

Sir W. Follett and Mr. Channell, contrô,

were stopped. [Mr. Justice Patteson.—It is

impossible to contend that any number of

condonations for past offences of this kind

can bar the consequences of any future mis

conduct.]

Per Cur.—Certificate accordingly

day v. Best, M. T. 1838. Q. B. F. J

.—Halli
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COSTS OF THE DAY.-PERJU RY.—CRIMINAL

PROCEEDINGS.—RULE ABSOLUTE.

The Court will grant a rule absolute in the

first instance for the costs of the day,

jor not proceeding to trial of an indict

ment for perjury, pursuant to notice.

This was an application for the costs of the

day for not proceeding to trial pursuant to

the prosecutor's notice. It was an indictment

for perjury found at the Middlesex Quarter

Sessions, and removed at the instance of the

defendant. At the sittings after last Trinity

Term, the prosecutor brought down his re
cord, and, pursuant to his notice, was about

to proceed to trial, when he applied, on the

ground of a material witness being absent, to

put off the trial. It was accordingly put off.

J. C. Talbot now applied for the costs of

the day, to which the defendant was put in

attending on the day for which the notice of

proceeding to trial was given. The question

was, whether the rule should be absolute or

nisi in the first instance.

Littledale, J. (after consulting Mr. Robinson

of the Crown Office.) The rule is absolute in

the first instance.

Rule granted accordingly.—Reg. v. Hazard,

M. T. 1838. Q. B. P. C.

JUDGMENT AS IN CASE OF A NONSUIT.-

PEREMPTORY UNDERTAKING. – WRIT OF

TRIAL.

In disposing of a rule for judgment as in case

of a nonsuit, the Court will not direct the

cause to be tried before the Sheriff, but

leave that question to a Judge at Chambers.

In this case a rule for judgment as in case

of a nonsuit had been obtained for not giving

notice of trial according to the course and

practice of the Court.

Lock shewed cause, and produced an affida

vit accounting for not proceeding to the trial

of the cause. He was willing to give a

peremptory undertaking to proceed to trial at

the next assizes.

Archbold, in support of the rule, admitted

that the excuse given on the other side for not

proceeding to trial was satisfactory; and he

was willing that the rule should be discharged

on a peremptory undertaking. He was desi.

rous that the peremptory undertaking should

be to try, not at the assizes, but at the Sheriff’s

Court; the sum in dispute was less than 201.

Littledale, J., refused to engraft such a term

on the discharge of the rule. To take the cause

before the sheriff on a writ of trial, must be

made the subject of another application, and to

a judge at chambers.

Rule discharged, on a peremptory underta

king to proceed to trial at the next assizes.

Thomas v. Morris, M. T. 1838. Q. B. P. C.

-

Superior Courts: Queen's Bench Practice Court; Common Pleas.

Cummum 33ſraß.

LEASE IN CONSIDERATION OF PREMIUM.–

STAM p.

The defendant having purchased for 45l. at

a sale by auction, a lot described as the

“herbage of Upper and Lower Townsend's

close,” under certain conditions of sale,

which he signed, and which entitled the

highest hidder to possession, up to the 29th

September following, when the lessee was

to give up possession quietly and peaceably,

he having first paid down a deposit of 10l.,

and given a satisfactory joint note for the

residue : the instrument so signed was held

to be a lease, and the payment to be a pre

mium, within the schedule of the Stamp Act,

and a ll, stamp was held to be sufficient.

Channell moved for a rule, calling on the

plaintiff in this action to shew cause why the

verdict found for him, with 14l. 5s. damages,

should not be set aside, and a non-suit entered.

It was an action of assumpsit for the use and

occupation of land belonging to the plaintiff,

and the eatage of the grass thereon, to which

the defendant pleaded non assumpsit as to all

but 30l. 15s. ; and as to that sum there were

several pleas, which were not now material.

The cause was tried before the undersheriff of

the county of Warwick, and at the trial a

written document was put in by the plaintiff,

to the reception of which the defendant ob

jected, because it bore a stamp only as an

agreement, instead of its being stamped as a

lease. It was received, however, by the under

sheriff, and it was proved that at a sale by

auction, on the 27th April, 1835, the defen

dant purchased one of the lots set out in a

catalogue, under certain particulars and con

ditions of sale. In the catalogue the lot was

described as “Lot 2,-Herbage of Upper and

Lower Townsend’s close;” and the defendant

signed the conditions, saying, “I have pur

chased Lot 2, at 45l.” The conditions of

sale affecting this case were, “First,-the

highest bidder to be the party entitled to pos

session, and to pay down a deposit of 10l., and

give a satisfactory joint note for the payment

of the residue on the 10th August next.”

“Fourth,-the lessees to be entitled to the

possession of their respective lots, until the

29th September next.” “Fifth, each party

becoming leasee as aforesaid shall, on the 29th

September peaceably deliver up possession of

their respective lots; and in default, or in case

of any delay in so doing, they shall be deemed

wilful trespassers, and their cattle, &c. shall be

impounded.” “Seventh, in case any pur

chaser shall fail to give such satisfactory joint

note as aforesaid, his deposit shall be forfeited,

and the vendors shall be at liberty to relet the

premises.” The defendant complied with the

conditions in the payment of the 101 deposit,

and the objection to the conditions was, that

they were stamped with all. agreement stamp,

instead of their being stamped as a lease. It

was submitted that it was clear, that by the

terms of the contract the party was only en

-



Superior Courts: Common Pleas; Erchequer.

titled to possession of the premises up to the

29th September, and the instrument was there

fore a lease, and the plaintiff must be taken to

be the lessor, although the word “vendor”

was once mentioned in the conditions. It was

true that there was no rent reserved, nor was

there any power to distrain; but neither of

these was a necessary ingredient in a lease;

and a contract by which one party divested

himself of possession of the premises which

another party took for a determinate time,

...!to a lease. Bac. Abr. tit. Lease, K.

There was one view of the case, however, in

which, although this might be a lease, the

stamp would be sufficient; namely, if it were

within the terms of the schedule of 55 Geo. 3,

c. 184, “a lease or tack of any lands, heredi

taments, or heretable subjects, granted in

consideration of a sum of money by way of

fine, premium, or grassum, paid for the same

without any yearly rent, or with any yearly

rent under 20!,” where the same duty would

be payable as for the conveyance on the

sale of lands for a sum of money of the

same amount; and the sum here paid be

ing 45l. only, the stamp would be sufficient.

It did not, however, fall within the mean

ing of any of these definitions. The money

paid was not at all in the nature of a pre

mium, for a premium was something which

preceded and anticipated everything to be

done by the parties; but here there were three

stipulations,—the payment of the 10l. deposit,

—the giving security for the payment of the

remainder, and the payment of the remainder

on the day appointed; and in the event of the

failure of the party in either of these particu

lars, he would be liable to be turned out of

possession. The case came therefore within

the provision in the schedule, subsequent to

that already noticed, and was a “lease or tack of

land not otherwise charged in the schedule,”

and was liable to a duty of ll. 15s.

Tindal, C. J.-I think this is a lease, as it

has been suggested. 'The question then is,

under what head in the Stamp Act the instru

ment will fall. There is no rent at all reserved

in this lease, and the party who grants it re

ceives all the benefit, either in money, when it

is made, or at some other time. The words

of the Stamp Act are, “lease or tack of any

lands, hereditaments, or heretible subjects,

granted in consideration of a sum of money,

by way of fine, premium, or grassum, paid for

the same, without any yearly rent, or with any

yearly rent under 201.” Now suppose there

was no other clause in the act—no general

sweeping clause—should we have had any diffi

culty in saying that this is a lease within the

description given in the statute Referring

back to the title “Conveyance,” where it is

declared that if the consideration amounts to

201, and is under 50l., a 15s. stamp is suffi

cient, I think this instrument is sufficiently

stamped, and fairly falls within the statute.

The rest of the Court concurred.

Rule refused. — Cattle and another v.

Gamble, M. T. 1838.—C. P.
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COMPUTING PRINCIPAL AND INTEREST. - PRO

DUCTION OF BILL.

hºhere an application trus made to refer a hill

of eachange to the Master to compute prin

cipal and interest, without the production

of the hill itself, the Court granted a rule

with a view to the decision of the Master

being obtained between the parties, but

declined to give any opinion upon the sub

.ject.

Busby moved for a rule to refer the bill of

exchange, on which this action was brought,

to the Master to compute principal and inter.

est, without producing the bill itself. The

affidavit of the plaintiff stated the bill to have

been accepted by the defendant, and to be

dated the 9th July 1838, and that its amount

was 131.7s. 3d. It was drawn by one Nor

man, and was made payable two months after

date, and by Norman it had been endorsed to

the plaintiff. The ordinary practice was to

produce the bill, but it was submitted that the

defendant having suffered judgment by default,

this was unnecessary.

Tindal, C. J.-Would it not be better to

apply to the Master first, and then come to us

if he refuses to compute the interest ? We

give no opinion upon the subject.

Busby.—There was a case where a decision

certainly was given in opposition to the object

which the plaintiff had in this application,

Green v. Hearne, 3 T. R. 30l. The defendant

here had obtained possession of the bill of ex

change.

Tindal, C. J.—The least expensive course

will be for the other party to go before the

Master, and then if either plaintiff or defen

dant complains of the decision given, let him

come to the court.

Rule granted.—Saunderson v. Lee, M. T.

1838. § P.

Cºrtbequer of 33 ſeas.

ABOLITION OF IMPRISONMENT FOR IDEBT.-

BAIL.-EXONERETUR.-DEPOSIT IN LIEU

OF BAIL.

hºhere a judgmeat has been signed, the Court

will not relieve the bail, by entering an

ea.oneretur on the bail-piece, pursuant to

the equity of 1 & 2 Pict. c. 110, ss. 1 & 7.

So also where a defendant has made a deposit

in lieu of bail, under the provisions of

the 43 Geo. 3, and 7 & 8 Geo. 4, the Court

will not relieve the bail:—the above statute

only applying to cases where a defendant

can be said to be really or constructively

in custody on mesne process, of his bail or

of a gaoler.

This was an application to enter an exone

retur on the bail-piece, and in another case to

pay certain money out of court, which had

been paid in in lieu of bail, pursuant to the 43

Geo.3, and 7 & 8 Geo. 4, c. 71, on the ground

that these two cases, although not within the

words, were within the equity of the 1 & 2 Vict.
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c. 110, ss. 1 & 7. In the former case, final

judgment had been signed.
Cur. adv. vult.

Parke, B.-There were two cases, Jackson

v. Cooper, and Harrison v. Dickenson,<-whicl

turned on the construction of the l & 2 Vic. and a ca. ad. sa.. issued against him, he must be

c. 110, ss. l & 7, which stood over in order for

us to confer with the Judges of the Court of

Common Pleas as to the decision arrived at by

them in a somewhat similar case. In the first,

a rule had been obtained by Mr. Shee to stay

all proceedings against the bail, and enter an

eaſoneretur on the bail-piece, on the ground

that as the bail-bond had been taken before

the 1st of October, the abolition of arrest on

mesne process given by the 7th section of the

act, by which the defendant would, if he was

in custody, be entitled to be discharged under

the 7th section, the Court ought, by an equit

able construction of the statute, to order the

bail-bond to be delivered up to be cancelled.

In the other case, the defendant, on his arrest

previous to the I Vict, paid a sum of money

into Court in lieu of bail, which it is now con

tended he is entitled, by a similar construction

of the statute, to have paid out to him on en

tering a common appearance. These questions

turn on the 1st & 7th sections of the statute,

and we do not think either of them apply in

these cases. With respect to the lst section,

we think it must be construed according to the

plain import of the words:—viz. that it only

applies to prevent arrests being made on

mesne process on or after the 1st day of Oc

tober, and does not at all apply to arrests

made previously, or cases like the present.

With respect to the 7th sec., the Court of

Common Pleas have put a liberal construction

upon it, and held that, in order to entitle, a

defendant to the benefit of its provisions, he

need not be in actual custody at the time the

act came into operation : it is sufficient that at

the time of applying for his discharge he be a

prisoner in some sense of the word; for which

reason they have discharged those persons,

who, at that time were on bail after having

been arrested on mesne process, and have

entered an easoneretur on the bail-piece, in

order to save the parties the trouble and cir

cuity of surrendering, and then making an

application under this act to be discharged;

and this practice has been extensively adopted

at Chambers. In accordance with which we

should, in an ordinary case, have followed the

decision of the Court of Common Pleas, and

ordered an earoneretur to be entered ; but that

decision cannot at all apply to the question in

one of the cases before us, for there the de

fendant has paid money into Court in lieu

of bail, and although by the equity of the

statute, a man may be said to be in the

custody of his bail, he cannot, under any

circumstances be said to be in the custody of

his money, so that the 7th section does not at

all apply, and the rule in that case must be

discharged. As to the other case before us, we

cannot relieve the bail per saltum in the manner

which has been suggested. We do not know

but that the defendant maybe in such a position

that it is out of the power of his bail to render

him at all; and even if they did do so, and he

be surrendered, although he would, in the first

instance be in custody on a writ of mesne pro

cess, still as final judgment has been signed,

immediately charged in execution, and thus

be in actual custody on final process. For

these reasons, we think, that in these cases we

cannot interfere, and both rules must be dis

charged, but without costs.

Rule discharged without costs.-Jackson v.

Cooper, Harrison v. Dickinson. M. T. 1838,

Exchequer.

SITTINGS OF THE COURTS.

Quecn's 36entſ).

LONDON.

The Court will adjourn from Saturday, De

cember 8th, to Monday, December 10th, 1838.

THE EDITOR'S LETTER BOX.

We think that W. D. cannot keep his terms.

at any of the Inns of Courts whilst under ar

ticles of clerkship to an attorney. At the

Treasurer or Steward's Office of each Inn he

can learn whether under any circumstances the

rule will be relaxed ; of course it is in the

power of the Benchers to suspend their own

regulations in any peculiar case.

We thank X. Y. Z, and “A Solicitor’’ for

their communications on “Covenants to pro

duce Title Deeds,” and will attend to them as

early as possible. If the statement to which

our Correspondents refer be a deception, it is

a very contemptible one.

We think that in the case stated by K., it is

clear according to the Judges’ decision stated

p. 53, ante, that the service between the death

of one attorney and the execution of the deed

of assignment to another, cannot be reckoned

as part of the five years; but such deficiency

may be made up by serving an equal length of

time under the assignment, although such fur

ther time is not expressly stipulated for in any

other way than under the general words “for

the remainder of the term of five years.” If

there should not be sufficient time to continue

the service so as to cover the interval by the

end of Easter term, the party cannot be ex

amined. -

Theletters of “Franciscus,” and H. H. have

been received.

We are obliged to a Contemporary for send

ing some letters which were put into “the wrong

Box.”

The communications of W.W. H.; W. E.M.;

R. W. B. ; and J. G. will appear in our next.

The letter of “An Observer,” on Profes

sional Usages, shall have early attention.

Erratum.—P. 91, for “Waddington,” read

“Boddington v. Woodley, R. N.”
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Pertinet, et nescire malum est, agitamus.

LETTERS

TO THE LORD CHANCELLOR.

Letter IV.

ON THE ARREARS OF BUSINESS IN EQUITY.

My Lord,

I Now propose, in pursuance of the pro

mise in my last letter, to collect the autho

rities in favour of a separation of the judi

cial and political functions of the Lord

Chancellor, exclusive of your Lordship's, to

which I devoted that letter; and if ever

there were a time when the consideration

of this question should be seriously enter

tained, assuredly this is the time. No year

has ever closed so disastrously for the suitor

in equity as the present year is about to do.

It is frightful to think of the state of the

business now before the Court, and the

little prospect there is of disposing of it.

It is perfectly true, as I stated at the com

mencement of these letters, that your Lord

ship not only prevents all arrear in your

own Court, but that on certain days you

are able to hear original causes in the

Court of Chancery, to the great satisfaction

of the suitor. But how do matters stand in

the Court of the Master of the Rolls and

Vice Chancellor I am bound, unwillingly,

and in performance of the duty I have im

posed on myself, to say, that here things

cannot well be worse. In the one Court,

notwithstanding the great quickness and

industry of the Judge, everything is, to use

a familiar phrase, “at sixes and sevens”—

the list of causes has not been regularly

proceeded with since the opening of the

Court in Michaelmas Term, but a cause is

now and then taken out of its turn and

thrust in “by order,” at the request of the

leaders of the day, -no one can say what is

WOL. XVII.-No. 499.

HoRAT.

to be done on the morrow—“sufficient for

the day is the evil thereof.”—and thus the

great bulk of the business remains accumu

lating, and the great bulk of the suitors

and the profession are at a stand still. In

the other Court a most upright Judge pre

sides, one who surpasses almost all his

predecessors in the anxious desire to do

justice,—yet we know that here even less

progress is made.

This then being the present state of the

business before the Court, it is, indeed,

worthy the gravest consideration whether

a remedy shall not be applied, and what

that remedy should be is the next point to

be discussed. I venture to assert, that

nothing less than the most complete which

the circumstances admit will be sufficient.

Far be it from me, however, to assert this

as my opinion alone. Allow me, my Lord,

to state the opinions of the learned persons

which confirm your Lordship's.

The first is that of Lord Langdale, the

present Master of the Rolls, promoted to

this office under the administration of your

Lordship, whose opinion is certainly the

most direct and complete that has ever been

given on the subject. It was delivered in a

speech in the House of Lords, on June 13,

1836. “Any person,” said his Lordship,

“who considered the various duties, both

judicial and appellate, which devolve on

the Chancellor, must clearly perceive that

no single individual was adequate to the

task. The delay which occurred in the

performance of his judicial duties, and

sometimes the being afraid of delay, with

its attendant expense, tended to shut the

door of justice against suitors. Injured

parties were deterred from seeking justice

by the apprehension of delay and expense,

while the wrong-doer rested in tranquility,

I
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or rioted in his ill-gotten wealth; and not

only that, he frequently resorted to the

delay and expense of the Court of Chan

cery as a means of oppression. He thought

that there ought to be a Lord Chancellor in

the Court of Chancery appointed by letters

patent, without delivering to him the great

seal. Thus he would be exempted from all

political duties and from sitting as a Judge

of Appeal in the House of Lords. The

Lord Chancellor in the Court of Chancery

should be precluded from hearing the deci

sions of the Master of the Rolls and the

Vice Chancellor; so that he would in fact be

converted entirely into a Judge of original

jurisdiction. He would have the great seal

delivered to the Lord Keeper, and would

annex to that office all the political func

tions, numerous and important as they

were at present, discharged by the Lord

Chancellor. He further thought, that pro

vision should be made for the constant,

regular, and due administration of justice

in the House of Lords. He felt he could not

propose a less change than that which he

had proposed. Unless a change was effected

corresponding to the exigencies of the case,

it would be better not to make any reform

at all.”

This, then, is the deliberate opinion of

the third Judge of this empire; and it is to

be observed, that although his plan differed

in some respects from your Lordship's, yet

he voted for your bill.

But there are three other opinions which

have been given very recently on the same

subject, which I am also desirous of men

tioning as being those of persons of great

experience, and coming from gentlemen of

different politics, as tending to free the

subject — which throughout I have been

desirous of doing—from all political feeling.

The first is that of Mr. Lynch, now

one of the Masters of the Court of Chancery,

and promoted under your Lordship's ad

ministration. Mr. Lynch's opinion, as

developed in a pamphlet written by him in

1836, may be thus briefly stated: “he

would separate the political from the judi

cial functions of the Lord Chancellor—he

would create a Chief Judge in Equity—

he would re-model the appellate jurisdic

tion of the House of Lords—abolish the

Court of Review, and the Judicial Com

mittee of the Privy Council.”

Another opinion to the same effect is that

of Mr. Montagu, who, in an eloquent

pamphlet published in the same year, a

memorable year, as I have said, in the his

tory of this important subject—has sup

Eetters to the Lord Chancellor.

ported the separation of the duties of the

Chancellorship with great force of rea

soning.

The third opinion to which I wish to call

your Lordship's attention, is that of Mr.

Garratt, who has now retired from the bar,

but who, from his great experience and

learning, is well entitled to be heard as to

any projected change. In the year 1837,

this gentleman published a pamphlet, evi

dently the result of much thought; in which

he explained his views at greater length

than either Mr. Lynch or Mr. Montagu.

After stating the scheme of Lord Langdale

for effecting the separation of the Chancel

lor's duties, he proceeds:

“This admirable plan for supplying the

now acknowledged want of judicial power

in the Court of Chancery, and for placing

on a right footing the appellate jurisdic

tion of the House of Lords, agrees in its

principal features, with the scheme proposed

by Mr. Lynch; and I cannot but hope

that the powerful arguments urged by

his Lordship, and the weight of his opi

nion, will remove the strong prejudice so

long prevalent in the profession, against

the separation of the political and judi

cial duties of the Lord Chancellor. In

that prejudice I never partook. From an

early period I entertained an unwavering

opinion, that the judicial duties of the

Lord Chancellor ought, like those of other

Courts, to be committed, not to an indivi

dual engaged in the turmoil of politics, and

holding his situation during pleasure, but to

a judge selected exclusively for his judicial

qualities, and holding his office during good

behaviour. But the conclusive reasoning

by which Lord Langdale has established

his views, renders it unnecessary for me

to enter into any discussion of the ques

tion.”

Thus, my Lord, I humbly submit I have

brought together a body of most impor

tant evidence in favour of the separation

of the judicial from the political functions

of the Lord Chancellor; which, when joined

to your own opinion in its favour, I con

sider conclusive: that your Lordship may

also think so is my earnest hope. But the

present position of the question may be

better discussed in a subsequent letter.

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

Lincoln’s Inn, Dec. 11, 1838.
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PRACTICAL POINTS OF GENERAL

INTEREST.

CRIMINAL INFORMATION ON CHALLENGE.

In the following case it will be seen that it

is established, that a party who has himself

sent a challenge cannot obtain a criminal in

formation.

“A rule was obtained last term, calling upon

Eugene Larrieu to shew cause why a criminal

information should not be filed against him

for certain misdemeanors. The prosecutor,

a merchant, carrying on business in France

and America, had commenced an action in

France against the defendant's father, Joseph

Larrieu, who lived at Paris, for money alleged

to be due from him to the prosecutor, on a

sale of tobacco in which they were jointly con

cerned. The defendant on May 3rd 1837,

sent a letter to the prosecutor, (both at that

time residing in England), stating that the de

fendant was informed by his father of the suit

which had been commenced ; that his father

had been insulted by the prosecutor, and (after

other reflections on the prosecutor’s conduct

in his dealings with Larrieu, senior,) that the

defendant demanded immediate satisfaction if

the suit were not put an end to by the time

which he named. This letter was the subject

of the present motion. The defendant made

affidavit, in answer, that, in last March, Mr.

Joseph Larrieu had a dispute in Paris with

Mr. Lewis’s agent, and in the course of it,

censured Lewis’s conduct in the tobacco trans

action; and that on the 31st of the same

month, Mr. Joseph Larrieu received a letter

(which he afterwards transmitted to the defen

dant) written by Mr. Rogers. This letter

began :-‘‘Sir, having heard that you have

calumniously outraged me on the exchange of

Paris the 20th instant, I sent you by return of

post a challenge, which my friends have not

thought it expedient to deliver to you, from

motives which I am forced with pain to admit

and to submit to.” The writer then stated du

ties which compelled him to remain in London;

adding, “these duties fulfilled, I shall not delay

a moment in demanding from you a satisfaction

as notorious;” &c., and he concluded by stating

that he had two objects to accomplish :—“The

first is, to let you know, and moreover to let

every body know, my determination not to

forget your insult; and the second is, to settle

the accounts of my house with you, and to

demand of you payment of a tolerably large

balance which you owe me.” The prosecutor's

action against Joseph Larrieu was commenced

subsequently. The defendant stated that the

letter which he himself sent was occasioned by

heat and excitement arising from the above

mentioned communication, and the insults

offered to his father. Creswell now shewed

cause.—A prosecutor cannot demand a crimi

nal information for misconduct in which he

himself has participated. This principle, upon

which a rule for a criminal information was
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discharged in Rev v. Peach, 1 Burr. 548, (see

Rea, v. Steward, 2 B. & Ad. 12,) applies here.

The Court does not interpose in cases like the

present, merely to preserve the peace, which

may be done by other means, but will look at

the conduct of those who seek its interference.

Sir J. Campbell, Attorney General, and Sir

I/. Fullett, contrô, were then called upon by

the Court. The challenge now complained of

is not occasioned by the letter of provocation

sent to the defendant’s father, but by the suit

commenced against him. [Patteson, J.-As

suming it to be so, that is not the point. If

the prosecutor has sent a challenge in the

course of the same transaction which is now

before us, can he come to the Court and claim

protection, having himself violated the law in

the same manner as the defendant J. He has

not violated the law of this country, if of any.

[Patteson, J.--Whether he has done so or not,

still, having sent the challenge deposed to,

can he come to this Court for a criminal infor

mation ? The question turns upon the merits

of the party applying.] Lord Denman, C. J.

—The prosecutor has done much to provoke

what has taken place; and his conduct has

been improper in what has passed in connec

tion with these parties. I do not say, that if he

had been guilty of such conduct towards one of

them some years ago, that would be an answer

to the present application; but, under the cir

cumstances disclosed, he is clearly not entitled

to a rule. Littledule, Patteson, and Williams,

JJ., concurred. Rule discharged without costs.

Rev v. Larrieu, 7 A. & E. 277.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXIV.

BeNEFICES IN PLURALITY.

1 & 2 Vict. c. 106.

[Continued from page 101.]

17. Glebe Lands &c. may in certain cases be

eacepted out af any united benefice to augment

the provision for any other adjoining poor bene

fice by an earchange in such manner that the

augmentation shall be situate within the limits of

such other benefice.—That when it shall further

appear to the archbishop of the province, with

respect to his own diocese, or it shall be fur

ther represented to him by the bishop of any

other diocese, that the total income of any

benefice or benefices, sinecure rectory or

rectories, vicarage or vicarages, proposed to be

united as aforesaid, would be larger than suffi

cientforthe due maintenance and support ofthe

incumbent of the benefice when united, and

that the whole or some specified part or parts

of the glebe lands, tithes, rent-charges, tene

ments, and hereditaments belonging to the

benefice or benefices, sinecure rectory or

rectories, vicarage or vicarages, proposed to be

united or any of them, might and could, with

advantage to the interests of religion, be ex

| 2
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cepted out of such union, and be exchanged

for certain other lands, tithes, tenements, and

hereditaments, or any of them, in some other

specified benefice situate in the same diocese,

and having no competent provision belonging

thereto, and that the lands, tithes, tenements,

or hereditaments proposed to be given in ex

change for such excepted lands, tithes, rent

charges, tenements, or hereditaments, might

with like advantage be granted, conveyed, and

assured as a further perpetual endowment for

the incumbent of such last mentioned benefice,

and that the patron or patrons of the said

benefice or benefices, sinecure rectory or

rectories, vicarage or vicarages respectively,

or of such thereof as shall not be then vacant,

and the owner or owners, impropriator or

impropriators of such lands, tithes, tenements,

or hereditaments respectively so proposed to be

given in exchange is or are consenting thereto,

such consent shall be signified in writing under

their respective hands, it shall be lawful for the

said archbishop, after inquiring into such fur

ther matter, to certify in like manner as afore

said such further circumstances to her

majesty in council, and thereupon it shall be

lawful for her majesty, in and by such order

as aforesaid, or any other order or orders, to

direct that such first mentioned lands, tithes,

rent-charges, tenements, and hereditaments,

shall be excepted out of such united benefice,

and be granted, conveyed, and assured unto

such owner or owners, impropriator or impro

priators as aforesaid, in exchange for an equal

value of lands, tithes, tenements or other here

ditaments situate or arising within the limits of

such benefice, to be by such owner or owners,

impropriator or impropriators, granted, con

veyed, and assured for the further endowment

of such other benefice; and such order or

orders shall be registered in the register of

the diocese to which such united benefice

and other benefice shall belong, and which

order or orders, the registrar of such diocese,

immediately on the receipt thereof, is hereby

required to register accordingly, and such

order or orders shall thenceforth be binding on

all parties whatsoever; and such lands, tithes,

tenements, and hereditaments, so directed to

be granted, conveyed, and assured to such

owner or owners, impropriator or impropria

tors as aforesaid, shall, immediately upon and

after the execution and inrolment in manner

herein-after directed of the deed or deeds,

instrument or instruments herein-after men

tioned, be for ever freed and discharged of

and from all estate, right, title, and interest

whatsoever of all and every the incumbent or

incumbents for the time being of the said

benefices, sinecure rectory or rectories, vicar

age or vicarages so to be united, and become

and be subject and liable in every respect to all

and singular the uses, trusts, estates and char.

ges of or to which the lands, tithes and rent

charges, tenements, or other hereditaments so

granted conveyed or assured by such owner or

owners, impropriator or impropriators, for such

further endowment as aforesaid, may at the

time of such execution have been subject or

Changes in the Law.

liable; and that such last mentioned lands,

tithes, rent-charges, tenements, or other here

ditaments, so granted, conveyed and assured

by such owner or owners, impropriator or

impropriators, for such further endowment as

aforesaid, shall in like manner become and be

for ever annexed to such other benefice for the

further endowment of which the same shall be

so granted, conveyed, and assured, and be held

and enjoyed for ever by the incumbent for the

time being thereof, as part of the endowment

thereof, freed and discharged of and from all

uses, trusts, estates, and charges whatsoever to

which the same shall respectively or any part

thereof were or was before subject or liable.

l8. Such conveyances in eachange to be by

deed in writing under the hands and seals of all

parties interested, to be inrolled in Chancery.—

That all such grants, conveyances, and assu

rances as aforesaid shall be made by a deed or

deeds, instrument or instruments in writing.

under the hand and seal or hands and seals of

the patron or patrons of the benefice or bene

fices, sinecure rectory or rectories, vicarage or

vicarages, affected thereby, and of the owner

or owners, impropriator or impropriators of

the lands, tithes, tenements and hereditaments

so to be given in exchange as aforesaid; and

the bishop of the diocese for the time being

shall testify his approval thereof º being a

party and affixing his episcopal seal thereto;

and the incumbent or incumbents for the time

being of such of the said benefice or benefices,

sinecure rectory or rectories, vicarage or vicar

ages, as shall not be then vacant, shall testify

his or their approval by being a party or par

ties to and signing the same respectively, and

shall be the party or parties by whom the grant,

conveyance,. assurance to be made or exe

cuted to such owner or owners, impropriator or

impropriators as aforesaid shall be made and

executed; and such deed or deeds, instrument

or instruments in writing shall be inrolled in

her Majesty's high Court of Chancery within

six calendar months after the execution thereof

respectively, or else have no operation under

this act.

19. Approval of bishop ofthe diocese.—That the

approval of the said bishop, testified as afore

said, shall be conclusive that the lands, tithes,

rent-charges, tenements, and hereditaments so

to be granted, conveyed, and assured under or

by virtue of the provisions aforesaid, were res

pectively of the proper value required by this

act, and were respectively granted, conveyed,

and assured in due accordance with the

provisions aforesaid.

20. No union earcept under this act.—That

from and after the passing of this act it shall

not be lawful to unite two or more benefices

into one benefice in any other form or manner

or under any other circumstances than is here

inbefore provided; and that if any such union

shall be made in any other form or manner or

under any other circumstances than as it is

herein-before provided, the same shall be void

to all intents and purposes whatsoever; any

statute, law, canon, custom or usage to the

contrary notwithstanding.
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21. Provisions for partly disuniting united

benefices.—And whereas from the increase of

population, or from other circumstances, it

may be expedient that two or more benefices

which have been heretofore united or which

may be hereafter united under the provisions of

this act should be disunited; be it enacted, that

when two or more benefices shall have been

united or may be hereafter united into one

benefice, and, with respect to his own diocese,

it shall appear to the archbishop of the pro

Vince, or the bishop of any diocese shall repre

sent to the said archbishop of the province,

that one or more of the benefices within his

diocese of which such united benefice shall

consist may be separated therefrom with ad

vantage to the interests of religion, the said

archbishop shall inquire into the circumstances

of the case, and if on such inquiry it shall ap

pear to him that such union may be usefully

dissolved, so far as respects such benefice or

benefices, he shall, six weeks at least before

certifying such inquiry to her Majesty as

herein after directed, cause with respect to his

own diocese a statement in writing of the facts

and in all other cases a copy in writing of the

aforesaid representation to be affixed on or

near the principal outer door of the church or

in some public and conspicuous place in each

of the benefices forming part of the united

benefice, with notice to any person or persons

interested that he, she, or they may within such

six weeks show cause in writing under his,

her, or their hands to the said archbishop

against any such disunion; and if no sufficient

cause be shewn within such time the archbishop

shall certify the inquiry and consent, when the

patron's consent is necessary, to her Majesty

in council, and thereupon it shall be lawful for

her Majesty to issue an order for separating

such last-mentioned benefice or benefices from

such united benefice, and for declaring the

rights of patronage of the several patrons if

there be more than one patron, and such order

shall be registered in the registry of the diocese

to which such united benefice shall belong,

which order the registrar of such diocese, im

mediately on the receipt thereof, is hereby re

quired to register accordingly; and thereupon

immediately, if such united benefice shall be

then vacant, otherwise on the first avoidance

thereof, such union shall be ipso facto dissolved

$0 far only as regards such benefice or bene

fices so proposed to be separated from such

united benefice, but in all other respects shall

remain in full force and effect, and thence

forward such last-mentioned benefice or bene

fices shall be and be deemed and taken to be a

sparate and distinct benefice or benefices to

all intents and purposes whatever as if no such

union had taken place, and the patron or

Patrons thereof shall and may aecording to the

terms of such order present or nominate thereto

*Spectively, and so from time to time upon

ºth and every avoidance of the same: pro

Vided always, that no benefices which have been

"nited for more than sixty years before the

Pºssing of this act shall be disunited without

* consent in writing of the patronor patrons
*"varaaf
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22. Incumbent may resign one or more of

disunited benefices, and patron may present.—

That in any case in which her Majesty in

council shall have issued any such order as

aforesaid for separating one or more benefices

from such united benefice it shall be lawful for

the incumbent thereof, if such united benefice

shall be full at the time of issuing such order,

to resign the benefice or benefices so proposed

to be separated as aforesaid from such united

benefice; and thereupon it shall be lawful for

the respective patron or patrons of such last

mentioned benefice or benefices to present or

nominate thereto, in the same manner as if

such united benefice had been vacant at the

time of issuing such order.

23. Portion of glebe, &c. may be assigned

to each of the dissevered benefices;–That when

ever two or more benefices which have at any

time been united into one benefice shall be

disunited and become separate benefices under

the provisions of this act, whether the order

for disunion shall extend to the whole number

of benefices of which such united benefice con

sisted, or to one or more of such benefices

only, it shall be lawful for her Majesty in

council, on the recommendation of the arch

bishop of the province, with the consent of the

patron or patrons of such benefices respectively

(such consent to be signified in writing under

the hands of such patron or patrons), to assign

and attach such portion of the glebe lands,

tithes, moduses, rent-charges, or other endow

ments or emoluments belonging to or arising

or accruing within the limits of such united

benefice to each of such benefices respectively,

as to her Majesty in council shall seem fit,

notwithstanding such proportion of glebe land,

tithes, rent-charges, moduses, or other endow

ments or emoluments, or º part thereof

may not arise or accrue within the limits of the

benefice to which the same shall be so assigned

and attached as aforesaid, or may not have

belonged thereto, and also to divide and appor

tion between such benefices all such charges

and outgoings as before the disunion thereof

were imposed upon the whole united benefice;

and in the case of mortgagees, with the consent

of the mortgagees in writing under their hands

and seals.

24. And shall belong to the incumbent.—

That all such lands, tithes, rent-charges, mo

duses, or other endowments or emoluments,

when so assigned and attached as aforesaid,

shall belong to, and the same and the rents and

profits thereof, shall be recoverable by the .

incumbent of the benefice to which the same

shall have been so assigned and attached.

25. More than one house may be provided in

disunited benefices. 58 G. 3, c. 45; 59 G. 3,

c. 134.—And whereas by an act passed in this

present session of parliament, intituled “An

Act to amend the Law for providing fit Houses

for the Beneficed Clergy,” provision is made

in certain cases for selling the residence house

and appurtenances belonging to any benefice,

together with a certain portion of land con

tiguous thereto, and for applying the proceeds

of such sale to the erection or purchase of some
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house, or the purchase of an orchard, garden,

or land for the residence and occupation of the

incumbent of such benefice : and whereas it

may happen that in the case of benefices dis

united under the provisions of this act, or

divided or separately endowed under the pro

visions of two acts passed in the fifty-eight

year and in the fifty ninth year of his Majesty

King George the Third for building and pro

moting the building of additional churches in

populous parishes, and for amending and ren

dering more effectual the said act, the existing

benefice house may be inconveniently situated

for any one of such disunited parishes, or of

the divisions of such divided benefices, or may

be on too large and expensive a scale to be

conveniently maintained by the incumbent

of any such disunited or divided benefice; be it

enacted, that all the provisions of the said reci

ted act of this present session relating to the sale

of the house, gardens, orchards, appurtenances,

or land attached to any benefice, and the

application of the proceeds of such sale, shall

be and be deemed applicable to the case of any

benefice divided or separately endowed under

the provisions of the said acts, or either of

them, of his Majesty King George the Third,

and of any benefice disunited under the provi

sions of this act; and that the proceeds of

such sale may be applied and disposed of by the

governors of the bounty of Queen Anne in and

towards the erection or purchase of such and so

many houses, orin and towads the purchase of so

many gardens or appurtenances, or of so much

land as shall be required for the residence of

an incumbent within each of the parishes so

disunited, or each of the divisions of the bene

fices so divided, in such proportions within

each such benefice respectively as shall be ap

proved by the archbishop of the province with

the consent of the patron and ordinary, and (if

the benefice be full) of the incumbent of the

benefice, such consents to be signified in wri

ting under their respective hands, and shall be

confirmed by her majesty in council.

[To be continued.]

THE WACANT JUDGESHIP.

WE mentioned at the commencement of

Michaelmas Term that it was confidently

stated that two vacancies would shortly

take place on the Bench of the Common

Law Courts. One of the Judges to whom

we pointed, Sir James Allan Park, has

since died at his post. He expired on

Saturday last. In our next number we

shall collect some particulars respecting

him. With some peculiarities, he was an

able Judge—in criminal matters, perhaps

the most able of his brethren. The more

immediate topic of discussion is as to his

successor, as to which there are the usual

number of rumours; and as there is no im

mediate reason for filling up the wacancy,

Changes in the Law.—The Vacant Judgeship.–Sunday Letters.

we suppose we shall have them current for

some time. We need hardly say, that up

to the time at which the appointment is

made there can be no certainty in the mat

ter. Therefore we merely repeat the gossip

of the profession when we say that the

Solicitor General has put in his claim for

the Judgeship, and is to go to the Court of

Exchequer—that Mr. Serjeant Wilde is to

be the new Solicitor General—that, on the

contrary, the ministry will not, in the pre

sent balanced state of parties, risk the loss

of two seats in the House of Commons,

Penryn and Newark, and that therefore

Mr. Erle will be the new Judge, or Ser

jeant Talfourd or Mr. Maule; and now, at

any rate, our readers know as much as any

one else, which is, we believe, at the time

this is written, nothing at all. -

SUNDAY LETTERS.

SINCE our remarks last week (p. 99), we have

received many communications on the subject

of the proposed delivery and despatch of

letters on Sundays. It appears, that in conse

quence of an apprehension that the labour end

responsibility of practitioners would necessa

rily be much increased by Sunday correspon

dence, inquiries were made at the General

Post Office, and the answer received was,

“that there was no proposition on the subject

before the Post Master General.” There can,

of course, be no doubt of the accuracy of this

statement; but it is remarkable that the ban

kers of London have presented a memorial to

the Lords of the Treasury against the measure,

and various petitions are in course of signature

by other classes.

We therefore deem it right to state some of

the practical grounds on which we understand

the plan will be opposed by the attorneys and

solicitors of the metropolis.

It is well known that practitioners, in con

ducting the legal affairs of their clients, whe

ther suitors in the Courts of justice, or persons

otherwise engaged in matters of law, have

never felt any inconvenience from there being

no delivery of letters in London, or any trans

mission therefrom, on Sundays. Neither have

the numerous offices where the immense

agency business for country attorneys is con

ducted ever complaincá that they could, not

obtain their letters till Monday morning.
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Above all, we believe that no injury arises from

the present system to any one engaged in

professional matters. There is, therefore, no

necessity for any change, and we are not

aware that any class of the community what

ever has called for it. On the very few occa

sions on which it might be important to send

letters or papers on a Sunday, a post office

express, or a parcel by the mail coach, will

effect the object.

A very important objection to the alteration

is, that it would much increase the responsi

bility of practitioners. It may be true that no

action could be maintained by a client against

his attorney for neglecting to write a letter on

a Sunday, or take some step in consequence of

information received on that day; but the

slightest consideration will shew that not only

serious inconvenience and trouble (all of which

are money's worth,) but frequently considerable

expence would be incurred in setting aside

or counteracting the proceedings of the oppo

site party who had “stole a march,” founded

on communications received on the Sunday,

and who had unscrupulously employed himself

and his clerks in availing himself of the ad

vantage. -

It is apprehended that if the plan were

really to be adopted to the extent proposed,

it would be necessary for every attorney to

attend at his office personally, or appoint a

confidential clerk to open his letters, and if

necessary, to go to the attorney at his country

house or elsewhere, in order to answer them

by return of post, or take such preparatory

steps for the morrow as might be deemed

expedient.

Amongst so large a body as the attorneys,

doubtless many would be found not over

scrupulous in the means of gaining advantage

over an opponent. During term time, the

assizes, and sittings, there would be many

temptations to “drive the plough-share on

Sundays,” not merely for individual gain, but

to outstrip a competitor, even at the sacrifice

of justice between the parties and fair dealing

between professional men.

It is stated that the letters will not be de

livered, but may be obtained by sending for

them. This we conceive will be attended with

great danger. The practice may do in the

country, where the clerks or messengers are

known, but in London there will be both

frauds and mistakes; and if this scheme were

to be adopted, we should certainly deduct

somewhat materially from the great confidence

now reposed in the security of the existing

system at the General Post Office. A few

“mistakes" in the delivery of Sunday letters,

would soon lead to the ordinary delivery from

door to door.

A memorial against the change has been

signed by several hundred of the most eminent

firms in the profession, and will be presented

early next week.

The following address has been circulated

amongst the Law Clerks on this subject, to

which we willingly give publicity :

“The increased liberality of your employers

has lately done mnch for you in decreasing the

hours of your daily labour, by which you are

enabled to take your frugal meal and pass an

hour in comfort with your family, after your

sedentary employment of the day. -

“A measure is now proposed by the Govern

ment with respect to the alterations at the

Post Office, which, if carried into effect, wil

compel your attendance at business on the

Sabbath, the only day of rest and appropriation

to your religious duties, which you have always

enjoyed. -

“To avoid such a measure being carried

into effect, a memorial to the Lords of the

Treasury is prepared, and now lies for signa

ture at the Southampton Coffee House, South

ampton Buildings.”

PROFESSIONAL USAGES.

PREPARING UNDERLEASEs, &c.

Sir,

AMong the professional errors of the pre

sent day, perhaps none stand more prominent

than the desire of engrossing business to one's

own office, without considering how far it en

trenches on the rights of your fellow-practi

tioners. A strong and glaring instance of it is

in the now usual covenant in all corporate

bodies and public companys’ leases, that all

under-leases, assignments, mortgages, &c. of

the same shall be prepared by the solicitor to

the corporation or company. Now if this is

defended on the necessity of all such bodies

requiring to know who hold their estates,

would it not be effected by a covenant that the

same should be registered with the company’s

solicitor, who should receive 6s. 8d., or 13s. 4d.,



120

for his trouble t That this practice which I

complain of is not ancient, any person who

possesses old leases from bodies corporate can

readily ascertain.

CONDITIONS OF SA L.E.

Mark also how the system is increasing:

take up the conditions of almost any sale, and

you will find it stipulated, that not only shall

the purchaser not require the vendor to pro

duce official copies of wills &c. &c., or get in

outstanding terms &c., or obtain covenants to

produce, and that the purchaser, if he requires

the same, shall obtain them at his own expense,

but that the same shall be made and obtained

by the vendor’s solicitor for the purchaser,

thus making the vendor's solicitor act for both

parties in certain parts of the transaction,

obliging the vendor to employ a person he

knows nothing of, and defrauding (for this is a

proper term for such conduct) the purchaser's

solicitor of his client’s business to a great

extent. Is this fair dealing from one practi.

tioner to another is it doing as you would be

done by, and is it likely to raise the morale of

the profession ? But is it not on the contrary,

unfair, grasping, and avaricious, and likely

very much to injure the high tone of feeling

which our profession ought to endeavour to

cherish * really think these matters might

fairly be submitted to the Law Institution for

their consideration whether they would not

issue to the profession a recommendation to

correct the practice.

AN ObserveR.

SELECTIONS

FROM CORRESPONDENCE.

ON COVENANTS TO PRODUCE TITLE DEEDS.

Sir,

I was greatly.surprised with the contents of

the letter subscribed with the initials O. W. M.,

on this subject, p. 88, ante. I have referred to

3.T. R. p. 86, and can there find no report of

h'illiams v. Divon, or even of any case at all

bearing on this subject, or with any circum

stances in the slightest degree similar to those

mentioned by O. W. M. The above circum.

stance has induced me to look further into

this matter, and finding the whole tenor of the

authorities (and one as recent as during the

time Lord Brougham held the seals, which in

the latter part of my letter I have referred to.)

in complete unison with the view I originally

took, and at total variance with the real or

supposed case of Williams v. Divon, I am led

to conclude that no such case is reported.

In my first communication to you in August

last, I merely contended that this covenant

would not be binding on the appointee of A.,

on the ground that such appointee was not in

as of the estate of A. the covenantor, but as

of the estate of the original releasor; and in

support of such my opinion, I cited the case

of Roach v. JP'udham, 6 East, 289, which I

conceived to be entirely decisive on that point.

Professional Usages.-Selections from Correspondence.

I will now go still further, and contend that

even if the covenant had been entered into by

the original releasor, it would not have been

binding either on A., A.’s appointee, or any

other party, but the releasor himself and his

representatives; in short, that these covenants

to produce title deeds are merely covenants in

gross, and do not run with the land in any

case, so as to bind the assigns of the cove

nantOr.

Covenants running with the land in other

cases than those between landlord and tenant,

(with which the matter in dispute has nothing

to do,) may be classed under two heads:—

1. Covenants made with the owner of the

land to which they relate.

2. Covenants made by the owner of the

land to which they relate.

With respect to the former of these classes,

viz. covenants made ºrith the owner of the

land to which they relate, there seems to be no

doubt that the benefit, i. e. the right to sue on

these, runs with the land to each successive

transferree of it, provided that such transferree

•be in of the same estate as the original cove

nantee was; of this description are the ordi

nary covenants for title; see Middlemore v.

Goodall, 1 Rolls. Abr. 521; Campbell v. Lewis,

; & A. 392; and Spencer v. Boyes, 4 Ves.

370.

With respect to the second of the above two

classes, viz. covenants entered into by the

owners of land, it seems clear that in no case,

but where the connection of landlord and

tenant subsists, will these run with the land so

as to bind the assigns of the covenantor.

And here I would premise before citing any

authority, that one serious inconvenience

which would result from holding these cove

nants to be binding on the assigns of the cove

nantor is, that the assignee would frequently

find himself liable to contracts of the very

existence of which he was ignorant, and which

perhaps would have deterred him from accept

ing a conveyance of the land, if he had known

of them.

The case of Coke v. The Earl of Arundel,

(cited by Lord Holt, from Hardres, 87, reported

also in 1 Abr. Eq. 26), bears directly on this

point, it was as follows:—The Duke of Nor

folk being seised of blackacre and whiteacre,

subject to a certain rent, granted blackacre to

A., covenanting that it should be discharged

of the rent, and granted, afterwards, whiteacre

to B. A. filed a bill to charge whiteacre with

the whole rent, urging, that the covenant

run therewith and bound B. ; but the Court

thought the covenant only binding on the

Duke of Norfolk and his representatives, and

dismissed the bill, (see Lord Cornbury v. Mid

dleton, Cas. in Ch. 208.)

This point was also very lately discussed in

Keppel v. Bailey, 2 Myl. & K. 517; the ques

tion was whether a covenant entered into by

the owners of a long lease of some Iron works

on behalf of themselves, their executors, ad

ministrators, and assigns, to procure all their

limestone from a certain quarry, and carry it

along a certain railroad, was binding on the
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assignee of the lease. Lord Brougham ex

pressed a very decided opinion in the negative.

In a very elaborate judgment, in which nearly

every authority on either side, it is believed,

was cited, his Lordship proceeds; “If one

man may bind his messuage and land to take

lime from a particular kiln, another may bind

his to take coals from a certain pit, while a

third may load his with obligations to employ

one blacksmith's forge, or the members of one

corporate body, in various operations on the

premises, besides many other restraints, as

infinite in variety as the imagination can con

ceive; for there cun be no reason whatever in

support of the covenant in question, which would

not eartend to every covenant that can be de

vised,” of which, of course, a covenant to pro

duce title deeds might be one.

I have now, I trust, shewn that this covenant

to produce would not be binding on the ap

pointee of A., first, because such appointee is

not in of the estate of A., but of the estate of the

original releasor; and, secondly, supposing it

to be holden that he is in of the estate of A.,

even in that case, it would not run with the

land, on the ground that it is a covenant en

tered into by the owner of land to which it

relates, and therefore only binding on the

covenantor and his representatives, not his

assigns. B. P

w ILLs’ ACT.-words of INHERITANCE.

Sir,

IN reply to your correspondent, J. C., in the

Legal Observer of December 1, (p. 88, ante,)

I apprehend that the 28th sec. of 1 Vict. c. 26,

is conclusive upon the point. It enacts “That

where any real estate shall be devised to any

person without any words of limitation, such

devise shall be construed to pass the fee sim

ple, or other the whole estate or interest which

the testator had power to dispose of by will in

such real estate, unless a contrary intention

shall appear by the will.” It is quite clear,

therefore, that the words of the devise in

J. C.’s letter will pass the fee, unless a contrary

intention appears by the will. Now, I conceive,

such contrary intention must be eagressed, and

not inferred; and as no such intention is there

expressed, or can even be inferred, (for if there

be any inference at all, it is, that the testator

intended to pass the fee) it is quite clear that

the words mentioned in the will were sufficient

to pass the fee simple without any words of

limitation. If a contrary doctrine were al

lowed to prevail, it would again open all the

evils the statute was intended to prevent.

W. W. H.

Sir,

Having seen the letter of J. C. in your Le

gal Observer, I am of opinion, that for want of

the words of inheritance, the fee could not

pass, and that “Sarah "had only a life estate

in the premises, and upon her decease, the

estate would revert back to the heirs of the

original grantor. As in a case where an estate

Correspondence. 121

was conveyed to B. D. (in his actual posses

sion, &c.) and the words of inheritance were

left out at the end of the parenthesis, the heir

of the grantor, upon the death of B. D. filed

his bill in Chancery, and the Court was of

opinion that the want of the words “and to

his heirs,” whether designedly or unintentional,

was fatal as regards B. D., and ultimately de

creed in favour of the heir.

Again, another instance, where a testator

did give and devise unto his brother A. B.,

(having a son of his own at the time,) All those

his manors, messuages, farms, lands, heredi

taments and premises, together with all and

singular his money, money in the funds, house

hold goods, and furniture, &c., without any

words of inheritance. The heir of the grantor,

on the death of the tenant for life, brought an

action of ejectment against A. B. : the Court

held that a testator had a right to say sic volo,

sic jubeo, stet pro ratione voluntas, and that the

testator only meant to give A. B. a life interest

in the premises, and gave the heir to the pro

perty that relief which he sought for.

In J. C.’s case, where the tenant for life

(for such I take her to be) wants to sell the

premises, I think she might make a good title

by getting the heir of the grantor of the pro

perty to join in the conveyance, as he then

would part with both estates, legal and equit

able. W. E. M.

ATToRNEYs signING Roll, UNDER 1 & 2 Vict.

c. 45.

Sir,

Will any of your numerous correspondents

oblige me, by informing me if it is necessary

for an attorney, who was, by virtue of the act

1 Vic. c. 56, entitled to practise in all the

Courts, &c. although only admitted in one,

to sign the rolls of the other Courts, in accord

ance with the 3rd clause of the 1 & 2 Vict. c.

45; or is such regulation confined to those

admitted after the 1st of November only

R. W. B.

ARTICLED CLERKS ATTENDING AS COMMIS

SIONERS.

Mr. Editor,

There can be, I should say, only one opinion

amongst gentlemen concerning the conduct

of A. towards H. C. M., as referred to in your

publication of the 17th day of November last.

If H. C. M. alone was sworn, and did all the

work without the assistance of C., H. C. M.

was clearly entitled to the fees; and, I have no

doubt but that an action for money had and

received would lie against A. on his pocketing

a moiety of them. That A. might have chosen

C. for his clerk, I grant, for the only exception

to the competency of a clerk in a Chancery

commission, seems to be that he must not be

a clerk to a solicitor in the cause; but no one,

with any gentlemanly feelings, I am sure,

would have been guilty of such an infringe

ment of the professional usage in the neigh

bourhood. However, C. could not have acted
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as clerk under the commission, without his

mastcr’s consent, and if he acted as such, even

with his master's consent, the time which was

taken in the commission could not have been

accounted a service under his articles. See

ea parte Hill, 7T. R. 456; Chitty'sArchbold;

Re Taylor, 5 B. & Ald. 538. J. G.

[We think that neither the Court, nor the

Examiners, would object to a few days being

occasionally occupied, with the attorney's ap

proval, in taking down evidence under a com

mission.—ED.]

SUPERIOR COURTS.

3Lurtſ CDanceIIur’g Court.

MUNICIPAL CORPORATIONS REFORM ACT.-

COMPENSATION FOR OFFICES RESIGNED.-

JURISDICTION.

A town clerk, after the act for regulating

Municipal Corporations came into opera

tion, resigned his office, andthenew corpora

tion awarded him compensation, payable out

of the borough rates. Held, upon demurrer

to an information filed by the rate-payers,

praying relief against the award of com

pensation, that this court has jurisdiction,

and that a case was made outfor its equit

able jurisdiction.

This was an appeal from a decision of the

Master of the Rolls, allowing demurrers for

want of jurisdiction and of equity, to an infor

mation which was filed by the Attorney Gene

ral at the citation of some of the rate-paying

inhabitants of the borough of Poole in Dorset

shire, against the mayor, aldermen, and town

council of the borough; and also against Ro

bert Henning Parr, the late town clerk, and

Thomas Arnold, the present town clerk of that

borough. The information stated, among

other things, that at the time of passing the

Municipal Corporations Reform Act, Mr. Parr

was the town clerk of the borough, elected to

that office in 1833, at that time holding the

offices of clerk to the magistrates, clerk of the

peace, clerk to the under-sheriff, to the com

missioners of assessed taxes, to the commis

sioners for lighting, paving, and watching the

borough &c.; that in January 1836, Mr. Parr

resigned the offices of clerk of the peace and

of town clerk, to which latter office the defen

dant, T. Arnold, was thereupon elected; that

on the 4th of August 1836, Parr sent in, ac

cording to the 66th section of the act 5 & 6

W. 4, c. 76, a statement of his claim for com

pensation for the office of town clerk, amount

ing to the sum of 4855l., which statement was

founded upon accounts that included the pro

fits arising from some of the other offices held

by him, in addition to the profits arising from

his office of town clerk. That this claim was

submitted to the town council the 5th of Octo

ber, 1836, when one third in number of that

body objected to it, as the claimant had volun

tarily resigned his office. The consideration

of the claim was then adjourned to the 14th of

Superior Courts : Lord Chancellor.

October, when the claimant was examined as

to his accounts, when the further consideration

of it was adjourned to the 9th, and afterwards

to the 23d of November, without any sufficient

reason being alleged for such adjournment.

That on the 1st of November, the day for the

election of new members of the town council,

persons, who had not previously paid their

rates, had their rates then paid for them, and

voted ; that Parr was one of the assessors of

the mayor, on the 10th of October 1836, when

the burgess lists were revised, and the names

of those voters inserted; that on the 23d of

November the town council awarded to Parr

4500l., as compensation for the loss of his

office as town clerk, for payment of which

sum a bond was given to him ; that on the

10th of December a borough rate to the amount

of 5000l. was made, and on the 3d of January

1837, that amount was reduced by the town

council to 2500l., which was ordered to be

raised by four instalments, and no protest was

entered against it by one third of the council.

That some of the rate-payers appealed to the

recorder of the borough according to the 92d

section of the act, and the appeal came on for

hearing, but failed by reason of a technical ob

jection, whereupon the appellants applied to

the Court of King's Bench for a tuandamus,

and obtained a rule nisi, which on cause being

shewn was discharged, &c. The information

prayed a declaration that the said R. H. Parr,

having voluntarily resigned his office, was not

entitled to any compensation for the loss

thereof, under the provisions of the 66th sec

tion of the said act; and that the town council

had no authority to award such compensation ;

but if it should appear that Parr had not volun

tarily resigned his office, and that he was enti

tled to compensation in respect of the loss

thereof, that then it might be declared that he

was entitled to compensation only in respect

of the loss of such office of town clerk, and

that the bond which had been given to him to

secure the said sum of 4500l., might be de

clared fraudulent and void, and might be

ordered to be delivered up to be cancelled;

or, if it should be found that some compensa

tion was due to the said Parr, then that it

might be ordered to stand as a security for

such sum only as might be awarded for com

pensation in respect to the loss of his office of

town clerk. The information further prayed

that the rate of the 2nd and 3rd of January,

1837, might be declared illegal and void; that

the defendants might be ordered to refund to

the rate-payers such sums as had been already

received from them in respect of that rate with

costs, and that they might be enjoined from

enforcing payment of the said rate so far as

respected such compensation, and from bor

rowing money on the security of the borough

rate for the purpose of paying such compen

sation.

The corporation and Mr. Parr put in sepa.
rate demurrers to the information, for want of

jurisdiction, want of equity, for multifarious:

ness, and for want of parties. The Master of

the Rolls, before whom the demurrers came to
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be argued in Decmber 1837, allowed them, on

the single ground that no case was made by

the information for the interference of the

Court, without giving any opinion on the other

causes of demurrer, and his Lordship refused,

on application, to amend the information.*

The relators appealed to the Lord Chancellor.

Sir William Follett, Mr. Wigram, and Mr.

Lynch for the appellants. There were two

demurrers, one by Mr. Parr, the other by the

corporation, in which Mr. Arnold, their town

clerk joined. Both demurrers were allowed

by the Master of the Rolls. There were there

fore two appeals. Parr held several offices,

which were not corporate offices, and did not

depend on his office of town clerk. Finding

these offices incompatible, after the passing of

the Municipal Corporations Reform Act, he

voluntarily resigned some of them, and then

claimed compensation for the loss of all. In

the first place, Parr was not entitled to any

compensation, being neither removed from his

office, nor the office being abolished, but having

voluntarily resigned; and in the next place, he

was not entitled to compensation for the loss

of offices which were not corporation offices

or in the appointment of the corporation

(by the 66th section of the act). Under that

section, if the claimant for compensation felt

aggrieved by the decision of the town council,

as awarding him too little compensation, or if

one third of the town council protested against

the award of compensation as excessive, the

claimant on one side, or any member of the

council so protesting on the other, might ap

peal to the Lords of the Treasury within a

limited time. The defendants prevented the

remedy by protest, and by adjournments and

their other manoeuvers, amounting to a fraud,

they destroyed the power of appeal. There

was no remedy against the illegal act of the

town council except through the jusisdiction

of the Court. They next referred to the 92d,

93d, 94th, and 97th sections of the act, and in

sisted that the borough fund and property and

rates, were impressed with a trust, subject to

the jurisdiction of this Court, and this Court

accordingly held that it had jurisdiction to re

strain all applications of the corporation pro

perty contrary to law. Attorney General v.

Aspinal.” The rate-payers of the borough

are the cestuis que trust of the borough fund

and rates, upon which the corporation, who are

trustees of the rates, have imposed an illegal

charge by the grant of compensation to one

who was not entitled to it. This was a corrupt

job of the corporation in collusion with Parr,

and the injury to the rate-payers was without

remedy except by the equitable inteference

of this Court. Attorney General v. Brown.c

Attorney General v. Wilson.d. With respect to

the objection of multifariousness, they insisted

that there was nothing inconsistent in the

relief prayed by the information, and that all

a See 2 Keen, 190–209.

* 2 Myl. & C. 613; S. C. 15 Leg. Obs. 42.

° 1 Swanst. 265. d 15 Leg. Obs. 218.
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the defendants were interested in one part or

other of the suit, and properly made parties

to it, Campbell v. Mackay.e And as to the

objection for want of parties, they submitted

that in this case, a public trust, no more than in

an information by the Attorney General in a

charity trust, it was not necessary to make all

the cestuis que trust (the rate-payers) parties.

Attorney General v. Brown. The parties

interested were sufficiently pointed out by the

information. Attorney General v. Jackson.f

Sir Charles hºetherell, Mr. Knight Bruce,

and Mr. James Russell, in support of the de

murrer in behalf of the corporation, and Mr.

Jacob and Mr. Puller, in support of Parr's de

murrer, insisted that by the 66th section of the

act, having provided a new jurisdiction and

remedy for all cases of compensation, the

jurisdiction of this Court was excluded. The

act giving new rights provided a particular

remedy for them, and excluded all other courts,

as in a case where a visitor was appointed. If

the rate were bad on the face of it, the relators

or other rate payers had the old remedy by

replevin. Richter v. Hughes g And a new

act was passed last session, (1 Vict. c. 78,

s. 44), giving the remedy by certiorari to the

Court of Queen's Bench against any order for

payment of money out of the borough fund.

This is not the case of a borough fund, or sur

plus of such fund, or of the landed property of

the borough, as in the Attorney General v.

Aspinall. This is the case of a rate laid on the

inhabitants, in conformity with the law. There

is no case of misapplication of funds made

out, -there is no allegation of fraud, to give

rise to the interference of this Court. The

information is multifarious, in mixing up the

validity of the bond with the validity of the

rate; and it is defective for want of parties,

the rate payers for whom it prays that the rate

may be refunded, not being all before the

Court. Milligan v. Mitchell.h The case of

Mr. Parr was provided for by the 66th section

of the act, which enacted that every officer of

a borough, &c., whose office shall be abolished,

or who shall be removed from his office, or

who shall not be re-appointed as aforesaid,

shall be entitled to have an adequate compen

sation. Mr. Parr was not re-appointed to his

office, but Arnold was selected in his place.

Sir W. Follett replied.

The Lord Chancellor now gave judgment.—

After stating the four grounds of demurrer,

his Lordship said, the Master of the Rolls al

lowed both the demurrers on one ground only,

namely, that a case was not made out for the

interference of a court of equity, without deli

vering any opinion on the other causes of de

murrer. It was not necessary to draw a dis

tinction in this case, between a want of juris

diction and a want of equity, which meant

- - f 11 Wes. 369.

C. 499.

K. 446; and 1 Myl. & C. 433,

C. 10 Leg. Obs, 346; and 12 Leg.
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nearly the same thing. It was necessary, in

order to see if there was ground for the inter

ference of this Court, to consider different

sections of the statute. It had been already

decided in the case of the Attorney General v.

Aspinall, that a trust was created by the statute

over all the money belonging to the borough

fund. The bond directed to be given to secure

this compensation was made a charge on that

fund. Assuming that the borough fund was

impressed with a trust, as it certainly was, and

that this Court had therefore jurisdictiou to

prevent a breach of trust in respect to that

fund : he would next inquire whether the in

formation made out a case for the exercise of

the jurisdiction. It must be admitted that the

Court had jurisdiction to investigate an alleged

breach of trust. His Lordship observed that

the principal sections of the act (5 & 6 W. 4,

c. 76), to which it was necessary to refer, were

the 58th, 66th, 67th, and 92d. It was enacted

by section 92, that “all corporate property

shall be carried to the account of the borough

fund, and thereout, after payment of debts,

shall be paid the salaries of recorder, town

clerk, treasurer, and other officers, and if the

fund be insufficient, the deficiency is to be

made up by a rate.” By the 66th section it

was enacted, “that every officer of a borough

whose office shall be abolished, or who shall

be removed from his offiee under the provisions

of this act, or who shall not be re-appointed as

aforesaid, shall be entitled to have an adequate

compensation, to be assessed by the council,

and paid out of the borough fund, for the

emoluments of the office which he shall so

cease to hold.” By the 67th section, such

compensation is to be secured by bond, under

the common seal. The borough fund was

constituted a trust fund, and this Court,

having jurisdiction over breaches of trust, it

might be observed with respect to the two first

grounds of demurrer, that what constituted a

case for equitable relief, provided the jurisdic

tion. The 58th section provided that the coun

cil may appoint a town clerk and treasurer,

but that they shall not be the same person;

and the 66th provided compensation for every

officer whose office shall be abolished, or “who

shall he removed from his office, or not re-ap

pointed as aforesaid.” The word “or” intro

duced a class of officers different from those

removed; and the word “aforesaid” referred

to the 58th section, which provided that “the

council may, from time to time, discontinue

the appointment of such officers as shall appear

to them not necessary to be re-appointed.”

The question was, whether the 66th section in

cluded an officer voluntarily resigning his office.

The words “who shall not be re-appointed as

aforesaid,” could not apply to voluntary and

capricious resignations. Passing from the de

scription of the officers entitled to receive

compensation, let us see for what offices com

pensation is given. By the 66th section “every

person entitled to compensation shall deliver

to the town clerk or treasurer, a statement of

the amount received by him for five years, on

account of the salary,fees, emoluments, pro
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fits, and perquisites, in respect whereof he

shall claim such compensation, distinguishing

the office, place, situation, or appointment in

respect whereof the same shall have been re

ceived,” &c. Mr. Parr had not done this, but

made his whole claim for one office. The 102d

section enacted, that the offices of clerk of the

peace, and clerk to the justices, shall not be held

by the same person. }. was, therefore, impos

sible to give, even to a removed town clerk,com

pensation measured by remuneration for the

latter offices. The 66th section gives an appeal

against the acts of the town council to the

Lords of the Treasury, and upon this it was

contended, that the jurisdiction of this Court

was excluded; but the statute contained no

provisions taking away the jurisdiction of the

Court. The first question was, whether any

compensation was due for the offices of town

clerk and clerk of the peace. Mr. Parr re

signed these offices, finding them incompatible,

and retained that of clerk to the magistrates.

He therefore, voluntarily, and for reasons of

his own, resigned offices, for which he claimed

compensation, and in allowing the claim, the

corporation did an act unauthorized by the

statute, and to which its provisions did not

apply. Supposing Mr. Parr did deserve com

pensation, the compensation given him was

compensation for other offices than those over

which the corporation had patronage. The

only offices for which the act allowed compen

sation were corporate offices. In his statement

sent into the council, he claimed the profits of

all his offices, while the office of town clerk

alone was the only one for which compensation

was authorized by the act. It was argued that

the information did not impute fraud to the

town council, but a trustee might, without

fraud, be guilty of a breach of trust. The

merits of the case were not before the Court

yet. In October, a majority of the town

council was favourable to Mr. Parr’s claim :

why then were the proceedings adjourned to

November There was a difficulty which was

got over by the adjournment. That was not

satisfactorily accounted for. The Master of

the Rolls thought the case came under the

words “officers not re-appointed;” it was not

necessary to say more on that point. He also

mentioned the inconvenience of a double ju

risdiction of this Court, and of the Lords of

the Treasury; but if that observation were to

have any weight, the jurisdiction of this Court

would be ousted in every case where a statute

incidentally created another. It was alleged

by Mr. Parr, that the profits of the other

offices were dependent upon the office of

town clerk, but they were clearly indepen

dent. The demurrer could not, for want of

equity, and for want of jurisdiction, be sup

ported. Next, it was contended that the

record was multifarious, because it brought

into question the validity of the bond and

also of the rate, but that was necessary in

order to effect the relief sought by the infor

mation, and that ground of demurrer also

failed. It must be allowed, however, on the

fourthground—for want of parties. Both de
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murrers must be allowed on that ground, but

leave must be given to amend the information.

Attorney General v. The Corporation of

Poole, at Westminster, January 16th, 17th,

18th, and 19th, and November 7th, 1838.

Quren's 33 citri).

[Before the Four Judges.]

PLEADING.-TRESPASS.-PROOF.

In trespass for lireaking and entering the

plaintiff’s close, and taking his goods, the

defendant pleaded several pleas, denying

that the plaintiff was possessed of the goods,

or that they were his property, and alleg

ing that they belonged to A. B., and were

taken under a writ offi. fa., issued against

him. The plaintiff, admitting the writ, re

plied de injuria absque residuo causae.

The learned judge who tried the cause

held the plaintiff bound, upon these plead

ings, to prove his property in the goods.

This Court set aside the verdict, and made

a rule absolute for a new trial.

, Trespass for breaking and entering the

plaintiff’s house, and taking the plaintiff’s

goods. Pleas, first, Not Guilty; secondly,

that the plaintiff was not possessed of the pre

mises ; thirdly, that the plaintiff was not pos

sessed of the goods ; fourthly, that the goods

were not the property of the plaintiff; fifthly,

a justification of entry into the plaintiff’s house

under a writ of fieri facias against one Bower;

sixthly, that the goods taken belonged to

Bower, and were taken under a writ of fieri

fucias against him. To the 4th, 5th, and 6th

pleas the plaintiff, admitting the writ, replied,

de injuria absgue residuo causa. On the ques

tion raised by this replication, the case de

pended. The defence set up at the trial was,

that the goods, which were taken under an

execution against Bower, had been fraudu

lently transferred from Bower to the plaintiff,

in order to defeat Bower’s creditors. The writ

was not put in, nor was it proved that the

goods were seised under the writ. Lord

Abinger, before whom the cause was tried,

thought the replication admitted the seizure

to be under the writ, and told the jury that the

burden of proof as to the question of property,

was on the plaintiff, who, even under these

pleadings, was bound to shew that the goods

were his property. In consequence of this

direction, and no evidence of that sort being

offered, a verdict was given for the defendant.

A rule having been obtained to set aside the

verdict on the ground of misdirection,

Mr. Bulguy, and Mr. Serjeant Goulburn,

shewed chuse. The pleadings here threw on

the plaintiff the burden of shewing that the

goods, which had been those of Bower, were

lawfully his at the time of the seizure. This

declaration asserted his property in them.

The pleas merely denied that assertion, and

his replication joined issue on the pleas. The

replication admitted the writ, and the seizure

under it; but alleged that the goods thus

seized were the property of the plaintiff. As

r
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he did not produce any evidence to maintain

this allegation, he was not entitled to recover,

and the learned Chief Baron’s direction was

therefore perfectly correct.

Mr. Serjt. Adams and Mr. Humfrey.—In

this form of the pleadings, mere possession

was sufficient against a wrong-doer. The

plaintiff here proved possession. To defeat

his title, the defendant was bound to shew

the alleged fraud, and the validity of the writ,

and the regularity of the seizure. The pleas

raised these questions of fact, and the repli

cation put them in issue. Evidence of posses

sion was sufficient to entitle the plaintiff to a

verdict on that issue, Heath v. Milward.a. In

Nicolls v. Bastard,” it was held that in trover

the plea of no property in the plaintiff, means

no property as against the defendant. In that

case too the defendant pleaded that J. H. was

possessed of the goods as of his own property,

and that to prevent them being taken in exe

cution, he covinously pretended to sell them

to the plaintiff. The replication that J., H.

did, for the purposes &c., covinously pretend

to sell the said goods. It was held that the

replication did not admit that the goods were

the property of J. H., but that the onus of

proving a fraudulent sale lay on the defendant.

That case was stronger than the present.

The effect of the replication de injurid was

most fully considered in the case of Lucas v.

Nochells." There, as here, the defendant

justified a seizure of goods and a sale of them

by virtue of a ſi...ſa. against the goods of A. B.

and the plaintiff admitting the ſi...ſa., replied

de injurid absque, residuo causa. The Courts

below had held,” and the House of Lords

affirmed , the holding that the replication

traversed everything but the writ, and left the

Judge at liberty to leave to the jury even the

ôoná ſides of the execution. It is clear there

fore that the direction here cannot be sup

ported, and that this rule must be made abso

lute.

Lord Denman, C. J.-I must own that I am

unwilling to come to the conclusion that I

must come to in this instance; for it is clear

that this case has been tried on the merits;

and I think that there is not any ground what

ever for this motion upon the merits of the

case. But there was an objection of a tech

nical nature raised at the time of the trial, and

was reserved by the learnedjudge : and on that

objection our jndgment must now proceed.

He considered that the de injuria absºue residuo

causae, put nothing in issue but the property

in the goods. Lucas v. Nochells,” does not

justify any such holding. Where there is a

collusive seizure by the sheriff. that case shews

that the mere existence of the writ will not

bear out the party at whose suit the seizure is

a 2 Scott, 160; 1 Hodges, 198; 2 Bing.
N. C. 98.

b. 1 Tyr. & G. 156; 1 Gale, 295; 2 C. M.

& R. 659. -

c 1 Clark & F. 438.

d 3 Moore & Sc. 650; 10 Bing. 157.

e 1 Clark. & Fin. 438.
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made. This objection was taken in due time,

and the direction of the learned judge on this

point was not satisfactory.

Mr. Justice Patteson.—I am sorry to be

obliged to come to the same conclusion, where

I feel as my Lord does, that the case was pro

perly tried on the merits. The plea here puts

in issue the whole matter. In Heath v. Mil

rard, the question to be tried was, whether

the plaintiff was in peaceable possession of the

house, and the question whether he had not

obtained possession by fraud was not compe

tent to be entered into upon the pleadings

there. The third plea was not attempted to

be proved. The fourth plea here was, that

the goods were not the goods of the plaintiff;

there the issue was directly with regard to the

property in the goods. I take it that there is

a distinction between the third and fourth

issues in this respect, for in the first of them

the plea was a denial of possession, of mere

possession, but the fourth plea whether the

goods were the property of the plaintiff, was

a plea relating to property altogether. Now,

possession is primá facie evidence of property,

but the question of property is not decided by

that alone. The sixth plea alleged the goods to

be the goods of Bower, and if the party putting

forth that plea cannot support it by evidence,

it would be a strange thing to say afterwards

that as against a wrong-doer, who sets up a

justification of that sort and fails, possession is

not to be taken as proof of property. If the

defendants had connected themselves with the

property, so as to shew that they were posses

sed of it, and had thus taken from themselves

the character of wrong-doers, that would have

been something, but that alone would not have

been sufficient, they must do more, and they

must shew that they were actually entitled to

the property. The defendant asserts a fact,

and the replication traverses it; the defendant

must shew that that fact is as he asserts it.

We must therefore hold that the decision in

this case was not right.

Mr. Justice Williams.—Suppose that this

replication admitted only what it was said to

admit, namely, the writ, and not the seizure

under it: it is clear that there was sufficient

evidence in the case as stated to establish the

plaintiff’s right to recover; for in that view of

the case, possession alone, as against a wrong

doer, would enable the party in possession to

maintain the action.

Mr. Justice Coleridge.—I am entirely of the

same opinion. It seems to me substantially

that every thing in this case turns on the

ruling of the Lord Chief Baron upon the con

struction of the replication. If he was right

in that, everything is right. If he was wrong,

that alters the whole complexion of the case.

I am of opinion that he was not right in his

holding. If the seizure was traversable mat

ter and was traversed, it is clear that the proof

of it was not submitted to the jury, who were

directed by the Lord Chief Baron to find a

verdict for the defendant, on the ground that

2 Bing. N. c. 9s.
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there was no evidence of the plaintiff’s title to

these goods. We cannot say that there was

not any evidence of it—there was some, but it

did not go to the jury. The fifth and sixth

pleas may be considered as struck from the

record, and considering the evidence with re

spect to the whole issue, there was not any

issue on which evidence was properly sub

mitted to the Jury. . It stood as a case of pos

session on the one hand, and unlawful entry

on the other. That being so, we must look at

all the evidence offered applicable to this state

of things, and the question must be taken with

reference to the situation of the parties. That

may be sufficient against a wrong-doer, which

would not be sufficient against any other per

son. I think it was so in this case. On this

short ground, therefore, I am of opinion that

the plaintiff made out a case which the defen

dant did not answer, and that this rule must

therefore be made absolute.

Rule absolute.—Carnaby v. Welby and

others, M. T. 1838. Q. B. F. J.

Churcm's 36enth 33rattice Court.

AFFIDAWit.-PAYME
NT OF DUTY.-RE-AD.

MISSION.

hºhere an attorney has, from the fraud of

his clerk, not paid the proper amount of

duty, the Court will allow him to pay the

increased duty, subject to certain terms.

This was an application for the re-admission

of an attorney under these circumstances:—the

attorney had been several years on the roll.

After the expiration of the first three years,

the applicant gave twelve pounds a-year to his

clerk to take out his annual certificate. It

appeared, however, that the clerk instead of

paying the duty, appropriated it to his own

use. This course was adopted by the attorney

and his clerk during two years. This was

about twelve years ago, and the attorney was

unaware of the fraud practised by his clerk

until very lately, when an objection was taken

to his bill of costs, when before the Master.

Humfrey now, moved for leave to pay the

higher duty for the two years as to which the

applicant had been defrauded.

Littledale, J., allowed the applicant to pay

the increased duty, on payment of the penalty

and a nominal fine of twenty shillings.

Rule accordingly.—Ea parte Charles Lewis,

M. T. 1838. Q. B. P. C.

BAIL IN ERROR.-CORAM NOBIS.-LEAVE OF

THE COURT.—RULE ABSOLUTE AND NISI.

Jºhere a rule for the allowance of a writ of

error coram nobis, is absoulte or nisi in the

Jirst instance.

In this case a writ of error coram nobis was

brought, and no bail had been put in.

Munsel now applied for an allowance of that

writ. The question was whether the rule for

the alloawnce of the writ was a rule nisi in

the first instance, or absolute in the first in

stance.
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Littledale J. (after inquiring of Mr. Hill of

the Rule Office) said that as no bail had been

put in, the rule must be nisi in the first instance.

If bail had been put in, the rule would have

been absolute in the first instance.

Rule nisi granted. Gibbs v. Trevanion and

another, M. T. 1838. Q. B. P. C.

Comman pleas.

ExAMINATION OF ARTICLED CLERK.-COM

PLETION OF CLERKSHIP.-POWER OF COURT

TO DIRECT EXAMINERS.

Semble, that the Court have the power to

direct the Earuminers to proceed to ea'amine

an articled clerk.

Quaere, whether a clerk, during his articles,

having been assigned, but the assignment

not having been legally made for a fort

night after the clerk quitted his first

master, during which time he was serving

in the office of the assignee, has duly com

pleted his service.

Kelly moved for a rule directing the persons

appointed to examine the articled clerks de

sirous of being admitted as attorneys, to

examine the gentleman on whose behalf he

applied, with a view to his admission to prac

tice. The objection which was offered against

the applicant was that he had not completed

the service of his articles of clerkship, and it

appeared that he had been regularly articled,

but that after he had served between two and

three years, it was agreed by all parties that

he should be assigned to serve the remainder

of his time with another attorney. He went

accordingly to the office of the assignee im.

mediately, but the legal assignment was not

made until fourteen days afterwards. Although

this interval elapsed, however, the applicant

was actually serving during the time in the

office of the assignee, and the suggestion was

that he had not properly completed his service.

Tindal, C. J.-What we feel a doubt upon

is, whether the Court has any authority to

interfere. The applicant does not come here

to be admitted.

Kelly urged that it was competent for the

Court to issue directions to the Examiners to

examine the applicant. He was, besides, de

sirous of being admitted in this Court, as well

as the others, and the time would come when

he would apply. The Examiners were under

the orders and within the iurisdiction of all the

Courts in Westminster Hall, and in applica

tions which had been already made in the

other Courts no doubts had been suggested as

to their power to direct examinations. The

examination, it would be seen, was essentially

precedent to the admission, and the only

difficulty arose with the Examiners themselves.

It was clear that there was no wish or intention

to evade the rule.

Tindal, C. J.-The question is, whether he

should not be examined de bene esse. Any

person who questioned his right to be admitted

might then oppose his application. Does any

One oppose his admission?

: Common Pleas. - 127

Kelly.—No notice to that effect has been

given to the Examiners.

Tindal, C. J.-We give no opinion at all on

the validity of the service of the applicant at

present; but we think he should be put into a

position to determine it by its being brought

before the Court in case of need, and we think

that the Examiners will do right to examine

him de lene esse. The course will be this:—

The Examiners will perhaps refuse to grant

their certificate, and then the party, being dis

satisfied with the ground of their refusal, will

apply to the Court.

Kelly.—The object of the rule was to give a

right to apply to the Court when a party was

rejected for any unfitness.

Tindal, C. J.-That may involve in it this

difficulty, but I give no opinion on the point.

There is some difficulty in it.

Rule granted.—Ea parte Masterman, M. T.

1838. C. P.a

PLEA OF DISCHARGE UNDER INSOLVENT ACT.

–REPLICATION.-NO NOTICE.

To an action on a bill of erchange, brought

against the defendant us acceptor, a dis

charge under the Insolvent Debtors’ Act

was pleaded. Replication, that the plain

tiff had no notice of the petition, held bad.

Semble, that where the deſence is that the

insolvent gave in a fictitious address for

the creditor, the replication to such a plea

should he that the debt was not duly inserted

in the schedule.

This was an action brought against the de

fendant, as acceptor of a bill of exchange.

The defendant pleaded, first, the general issue;

and secondly, that after the bill became due,

to wit, on the 9th August, 1837, the defendant,

by an order made by the Court for the Relief

of Insolvent Debtors in England, being an

insolvent debtor, and in custody in the Queen's

Bench Prison, was duly discharged under the

provisions of the Insolvent Debtors' Act, as to

the promise and cause of action in the declara:

tion mentioned, and that the said order still

remained in force. To this second plea the

plaintiff replied that he did not receive, nor

was he served with any notice of filing of the

petition of the defendant to the said Court,

nor of the time or place of hearing of the

same; and further, that from the time of the

filing of the said petition to the time of

making of the order in the plea mentioned,

the plaintiff was resident in England, and

might have been served with, such notice.

The defendant demurred specially to the repli

cation, assigning for cause, that it was not

competent for the plaintiff to seek to invali

date the discharge of the defendant, by saying

that he had not notice of the petition or of the

a We mentioned this and other cases at

the time they occurred (see p. 36, ante), and

afterwards stated the Judges’ decision thereon,

which we believe has not elsewhere been re

ported (see p. 53, ante). The above is given

fully from our Reporter's notes, Ed.
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or.ler of the Court, and that it must be taken

for granted that the proceedings of the Insol

vent Debtors’ Court had been properly and

legally conducted. It was further objected

that the petition was deficient in not stating

where the plaintiff was resident at the time

notice ought to have been served upon him.

Joinder.

James, in support of the demurrer.—The

notice required to be given, and the absence

of which was explained by the plaintiff, under

the terms of the statute, must be given by the

Court. It was the duty of the insolvent only

to furnish the Court with a statement of his

debts and the names and places of abode of

his creditors, and then it was for the Court to

give notice of the petition, by its messengers,

to the various creditors. Rules had been laid

down by the Insolvent Debtors' Court by

which the service of notices was regulated,

and it must be presumed that they had been

properly and legally acted upon, before the

Court would grant the discharge of the insol

vent. The replication, by its allegations, in

effect opened the whole proceedings, and if it

were allowed to remain on the record, the

jury would have to try the legality of the pro

ceedings of the Insolvent Debtors’ Court.

The replication was bad, therefore, as taking

issue on what was mere matter of practice.

Humfrey, in support of the replication.—

A notice was required by the statute, and the

plaintiff by replying that he had no notice, put

in issue a fact which was material to the mat

ter, and which was a condition precedent to

the discharge of the insolvent. There had

been no case in which the exact mode of

raising the question had been decided upon;

but an allegation that the insolvent had “not

been duly discharged,” was not sufficient.

The real fact was, as the plaintiff alleged, that

a fictitious address had been given in the sche

dule by the insolvent, in his case.

Tindal, C. J.-I think the 42d section of the

act, by which the notice is required, is only

directory to the Court, and does not make the

service of the notice a condition precedent.

Section 46 provides that the insolvent shall

be discharged from all debts or demands

which are specified in the schedule. You do

not say that this debt was one which was not

duly inserted in the schedule; but you only

say that you had no notice. You may amend

on payment of costs.

Leave to amend granted.—Reed v. Crofts,

M. T. 1838. C. P.

NEW REGULATION AS TO HEAR

ING PLEAS, EXCEPTIONS, &c.

THE Master of the Rolls, taking notice that

there are now remaining in his Lordship's

Cause Book to be heard several Pleas, De

murrers, Exceptions, Further Directions,

and Causes which have stood over for a

considerable time, and it is probable that

the matters in difference in some of them

are accommodated, is pleased to direct that

all such Pleas, Demurrers, Exceptions, Fur

ther Directions, and Causes which are now

remaining in his Lordship's Cause Book to

be heard, and now marked to stand over,

will on the first day for hearing Pleas, De

murrers, Exceptions, Further Directions,

and Causes, in next Hilary Term (if not

previously disposed of), be called on, and

then struck out of the paper, unless good

cause be shewn to the contrary; and that

in future no Pleas, Demurrers, Exceptions,

Further Directions, and Causes, will be

allowed to stand over to an indefinite

period.

Registrars' Office, 3d Dec., 1838.

THE EDITOR'S LETTER BOX.

The letters of “Fair Play;” C. F. B.; and

C. J. C. have been received.

The remarks on the Arrears of Business in

the Masters’ Offices shall receive early atten

tion.

We are still obliged to postpone the inser

tion of several communications.

In an answer to S. J. F., and P. B. G., we

think the permission given by 1 & 2 G.4, c.

48, s. 2, of serving one year of the articles of

clerkship with a practising barrister or certi

ficated special pleader, will not enable the

clerk to compel the attorney's consent to such

service, if there be no provision in the contract

to that effect. If the attorney should not have

sufficient practice properly to instruct his clerk,

perhaps the Court might interfere. There is

an old case on this subject, in 2 Barnardist.

227; and see 1 Ib. 331.

The letters of “Civis,” and T. L. J., will

probably be inserted next week.

New Subscribers who wish to purchase the

early volumes of this Work, besides having

them at the reduced rate already announced,

may effect a further saving by binding the two

volumes of each year in one.

A correspondent states in reference to our

remarks at p. 112, in answer to W. D., that

“at Lincoln's Inn, a recent order has declared

that an articled clerk can neither keep his

terms nor be admitted a member of the Society:

—In the Inner Temple he may bej.

member, but cannot keep terms until the ex

piration of his articles;—At the Middle Tem

ple he is permitted to keep his terms, but can

not be called to the bar until two years after

his articles have expired ;—and lastly, at

Gray’s Inn, the articled clerk is under no re

striction whatever. The society has but one

rule at all relative to the subject which our

correspondent thinks was formerly the case

with all the Inns, and is to the effect that no

attorney shall be called to the bar without

having been previously struck off the rolls.”

Should not the practice at the Inns of Court

be rendered uniform 2
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A MEMOIR of MR. JUSTICE PARK.

WE have often had occasion to observe, in

attempting to give some account of the

lives of eminent lawyers, that the duty

of the biographer is soon over, that

as to “story there is none to tell, Sir.”

Could we learn all that might be told of

the early life and struggles of those who

reach the first rank in the profession, we

should, indeed, have an interesting memoir;

but very few eminent lawyers have turned

memoir writers, and we are thus left to

pick up an account of their lives in the best

way we can. Thus it happens that a man

who has often held the most conspicuous

station in the public eye in his lifetime is

on his death soon forgotten, and we hear

of him no more. Mr. Justice Park has

been one of those who have had their full

share of fame as a barrister in large prac

tice, and as an acute and able Judge, which

was rather heightened than lessened by the

dash of eccentricity that accompanied him

through life.

James Allan Park was born in Scotland,

in the year 1762. His father was a sur

geon of some reputation and practice in

Edinburgh, which he left, and settled, we

are told, in Newington, in Surrey, He sent

his son to a good school; but we believe he

was never at any University, although he

was complimented with an honorary degree

of D.C. L. by the University of Oxford. On

leaving school he applied himself to the

study of the law, and was called to the Bar

in Trinity Term, 1784. In the year 1786,

he acquired the favourable notice of the

profession, by publishing his excellent Trea

tise on the Law of Marine Insurance, which

has since gone through seven editions, the

latest being published in the year 1817.

In the year i787 he joined the Northern
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Circuit. He was now fairly embarked, and

he did not wait long for encouragement.

His success soon drew upon him the envy of

his competitors, and it was rather the fashion

to undervalue his abilities. The Reports

of the time, however, are the best evidence

of his constant employment as a junior;

and in Trinity Vacation, 1799, he received

a silk gown. It was at this period of his

life that his knowledge of mercantile law

stood him in good stead. In the midst of

the war with France the Courts were

thronged with insurance cases, in which he

was always retained on one side or the

other, and he enjoyed very considerable

leading practice for many years. Neither

did he lack the honours which his own cir

cuit could bestow. In 1795 he had been

appointed Recorder of Preston; in 1802 he

was appointed Recorder of Durham; and

in 1811 Attorney General of Lancaster;

which last situation is always bestowed on

one of the most distinguished leaders of the

circuit. He had now attained almost all

that was fairly within his reach at the Bar,

and having been long pointed out as a fit

person to be elevated to the Bench, in

Hilary Term, 1816, he was appointed one

of his Majesty's Justices of the Court of

Common Pleas.

Having presided for upwards of twenty

years as a judge, his judicial qualifications

are familiar to all acquainted with our

Courts of Justice. He was not a profound

lawyer, nor did he ever display any extra

ordinary depth or knowledge; but he

always shewed much sagacity, common

sense, and knowledge of human nature. He

gave a free rein to his own peculiar feelings

and prejudices, and was quite willing to

give the jury, and even the spectators, the

benefit of his opinion on all matters that

occurred in the cause. Although a very
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good hearted man, he was irritable in his

temper, and his love of order was often

shewn in a whimsical manner; but he ex

plained to the jury very clearly and satis

factorily the main points at issue, and was

thus a popular judge with juries, although

sometimes a little too fidgetty for the bar.

He was a very able criminal judge, and we

believe he preferred this business to any

other. He entered very zealously into its

duties, and he has been known to choose a

particular circuit, that he might have the

opportunity of trying some extraordinary

criminal. He did this, we have heard, in

the case of the notorious Thurtell. He

was a man of great personal piety; and

while at the bar he laboured hard, and at

last succeeded in abolishing Sunday consul

tations, a practice which, in the opinion of

Mr. Wilberforce, as given in his memoirs,

cost Sir Samuel Romilly his life. His feel

ing of delicacy, which was nice in the ex

treme, sometimes bordered on the ludicrous.

It would be easy for us to record some of

the well known stories illustrative of this

peculiarity, which would indeed serve to

set the Christmas circle in a roar, but they

are better told than written. They are

generally more illustrative of goodness of

heart, than of any other feeling; but as

faithful chroniclers, we should not give a

true character without alluding to them.

In conclusion, we may say that his place

will not be easily supplied, as a conscien

tious, able, and industrious Judge, having,

perhaps, some of the prejudices, but all the

stirling qualities of a gentleman of the old

school.

He died at his House in Bedford Square,

on the 11th of this month, aged 76. He

sat in his Court during the whole of Mi

chaelmas Term.

THE LAW OF ATTORNEYS.

DELIVERY OF BILL.

It is a well established rule, that a signed

bill for agency business need not be de

livered under the statute 3 Jac. 1, c. 7,

s. 1. Heming v. Wilton, 1 Moo. & M. 529;

Sandys v. Hornby, 2 Moo. & Mal. 33;

4 C. & P. 520; 1 L. O. 236; Reynal v.

Smith, 2 B. & Ad. 460. The following

case further illustrates this rule :

To a declaration for work and labour as an

attorney and solicitor, and agent of and for

the defendant, and for fees due in respect

thereof, and for materials used in and about

the same, the defendant pleaded that all the

monies in the count mentioned were due from

the defendant to the plaintiff in respect of

****
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work and labour as an attorney in the Superior

Courts, and that no signed bill had been de

livered pursuant to the statute: Held, that the

plea was sufficient, although it was contended
that the “monies” referred to “fees,” and

that there was no answer in respect of the

materials. R. P. Richards, in support of the

demurrer.—The plaintiff was bound to deliver

to the defendant, previously to the commence:

ment of the action, a signed bill of his fees and

disbursements for which the action is brought,

pursuant to the statute, 3 Jac. 1, c. 7, s. 1,

which, after reciting “that, through the abuse

of sundry attorneys and solicitors by charging

their clients with excessive fees, and other un

necessary demands, such as were not nor

ought by them to have been employed or de

manded, whereby the subjects grow to be over

much burthened, and the practice of the just

and honest serjeant and counsellor at law

greatly slandered; and that, to work the pri

vate gain of such attorneys and solicitors, the

client is oftentimes extraordinarily delayed”-

it is enacted “ that all attorneys and solicitors

shall give a true bill unto their masters or

clients, or their assigns, of all charges con

cerning the suits which they have for them,

subscribed with their own hand and name,

before such time as they or any of them shall

charge their clients with any of the same fees

or charges.” But it no where appears, that

this is a bill for agency business. The Court

called on Ogle.—The question upon the sta

tute of James does not arise here. The de

claration is for work and labour and materials,

and for fees, money paid, &c. The first plea
gives no answer as to the work and labour and

materials; it only professes to apply itself to

the monies mentioned in the several counts to

which it is pleaded. Tindal, C. J.-" The

monies in the first count mentioned,” means

the 100l. damages: why are we to limit it to

the fees?] The statute of James only applies

where the defendant himself is the party.

Tindal, C. J.-In common parlance, the agent

in London is not the attorney of the attorney

in the country. The plaintiff had better, if it

be possible, amend, and pay the costs. The

rest of the Court concurring, rule accord

ingly. Hill v. Wright, 5 Scott, 662.

THE PRACTICE OF ADVOCACY.

The case of Mr. D'Israeli has called up a

champion of the practice of the bar, in the

person of Mr. Stammers." In fighting his
quarrel with Mr. Austin, Mr. D“Israeli has

ventured to run amuck on the whole body

of the learned profession. He began his

attack in his letter to that learned gentle

man; and being brought up for judgment

for the libel which this letter contained,—

a The case of the Queen v. D'Israeli, with

an argument in Vindication of the Practice of

the Bar, by Joseph Stammers, Esq., Barrister

at Law. Pheney, 1838.
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all unawed by the dignity of the Court of

Queen's Bench, and the number of com

batants by whom he was surrounded, he

reiterates the charge. The hasty and in:

temperate language of his letter he would

not himself defend: but he seems anxious

to record a deliberate opinion on the present

practice of the advocate. After compli

menting the bar for its talents and learning,

he goes on thus:–

But my Lords, I have ever believed, I believe

at this moment, I see no libel in the expres

sion of that belief, no want of taste, under the

circumstances of the case, in expressing it

even here, that there is in the principles on

which the practice of that bar is based, a taint

of arrogance, I will not say audacity, but of

that reckless spirit, which is the necessary

consequence of the possession and the exercise

of irresponsible power. My Lords, I am told,

and have been told often in the course of these

proceedings, that I have mistaken the nature

of the connexion that subsists between the

counsel and the client, and of the consequent

privileges that accrue from it. . It may be so,

but I have at least adopted that opinion after

some literary, if not legal, research. The

question is one indeed of great delicacy and
great difficulty; it has been mooted on various

occasions, at various intervals, during our late

annals; it has been discussed by very learned

lawyers, it has been illustrated by very pro

found antiquaries, legal and constitutional;

has been made subject-matter for philosophical

moralists, and even touched by the pleasantry

of poignant wits. I confess that I myself have

imbibed an opinion, that it is the duty of a

counsel to his client to assist him by all pos

sible means, just or unjust, and even to com

mit, if necessary, a crime for his assistance

or extrication. My Lords, this may be an

outrageous opinion; but, iny Lords, it is not

my own. Aſlow me to read a description of

the duty of a counsel to a client, and by a

great authority:—'An advocate, by the sacred

duty which he owes his client, knows in the

discharge of his duty but one person in the

world—that client, and none other. To save

that client by all expedient means; to protect

that client at all hazards and costs to all others,

and among those others, to himself, is the

highest and most unquestioned of his duties;

and he must not regard the alarm, the suffer

ings, the torment, the destruction which he

may bring upon any other. In the spirit of

duty, he must go on reckless of consequences,

even if his fate unhappily should be to involve

his country in confusion.” Here, my Lords, is

a sketch, and by a great master; here, my

Lords, is the rationale of the duties of an advo

cate, and drawn up by a Lord Chancellor. In

this, my Lords, is the idea of those duties ex

pressed, before the highest tribunal of the

country, by the Attorney General of a Queen

of England. According to this high authority,

it is the duty of a counsel, for his client, even

to commit treason. If then, my Lords, I have
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erred in my estinate of the extent of these

duties, it cannot be said, my Lords, that I have

erred without authority. Nor can this be con

sidered as an extravagance of a mere rhetorical

ebullition. My Lords, I read this passage from

an edition of the speech just published by the

noble orator, who, satisfied with the fame that

it has so long enjoyed, now deems it worthy of

the immortality of his own revision, and has

just published this description unaltered, after

twenty years’ reflection, and with its most im

portant portions printed in capital letters.

And, my Lords, I ask, is there any member of

this bar who has had any experience, who has

had any substantial practice, any’sway of busi

ness—my lords, I will say more, is there any

member of this profession—I care not how

noble his nature or his name, how serene his

present mind, or exalted his present station—

who can say that in the course of a long

career, in which this irresponsible power has

been exercised, there have not been instances

when the memory of its employment has not

occasioned him deep regret and lengthened

vexation.”

This being the charge, let us see how it

is met by Mr. Stammers. He first defends

the bar from the charge of injustice and

immorality in advocating what may appear

to others the wrong side of any cause; and

we think he has done this very ingeniously

and successfully. But this is not so much

Mr. D'Israeli's charge as the vulgar one.

He rather complains of the “reckless”

manner in which, he says, the bar think it

their right to discharge the duty of defend

ing their clients. Mr. Stammers, of course,

does not attempt to meet so vague and

general a charge as that which is made by

Mr. D'Israeli, but he takes up the subject

which is very generally discussed in con

nection with it—the licence which may be

used in cross-examining witnesses; and as

this part of his pamphlet is useful as well

as interesting, we shall extract it at length.

“The right of the Bar to enter into such an

inquiry should be asserted with the utmost vi

gilance and intrepidity. The advocate ought

never to shrink from it. The reputation, the

liberty, the life of many a British subject may

depend upon the faithful performange of his

duty in this particular. The prejudices of the

unreflecting should have no effect in leading

him to deviate for a moment from the straight

but rugged path of fearless integrity. It may

be added, that the opinions of some of the

most learned judges of modern times are re

corded in support of this position.

“‘I will permit questions (said Mr. Justice

Laurrence, in the case of Harris v. Tippett, 2

Camp. 637,) to be put to a witness, as to any

improper conduct of which he may have been

guilty, for the purpose of trying his credit.”

In an unreported case, of Frust v. Holloway,

which was tried at ºsiting after Hilary

K -
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Term, 1818, Lord Ellenborough compelled a

witness to answer whether he had not been

confined for theft in gaol; and on the witness

appealing to the Court, said, “If you do not

answer, I’ll send you there.” In the case of

Cundell v. Pratt, 1 Moody & Malkin, 108, the

witness was asked, on cross-examination, whe

ther she was not cohabiting in a state of incest

with a particular individual. Best, C. J., in

terfered to prohibit the question. It was urged

by Serjt. Spankie, that he had a right to put

questions tending to degrade a witness, for the

purpose of trying his character.

“‘Best, C. J.-I do not forbid the question

on that ground; I, for one, will never go that

length. Until I am told by the House of

Lords I am wrong, the rule I shall always act

upon is, to protect witnesses from questions

the answer to which may expose them to pu

nishment. If they are protected beyond this

from questions that, tend to degrade them,

many an innocent man would unjustly suffer.

This questiou may subject her to punishment;

I think therefore it ought not to be put.”

“In the course of the Queen’s trial, Lord

Erskine desired that a witness might be re

called. The Earl of Liverpool wished the noble

and learned lord to state for what particular

object—what precise question did he mean to

put to the witness :

“Lord Erskine replied, that he meant to

ask him whether, he spent any part of any

night, or the whole of any night, in the room

of Madame Demont, when she was there and

in bed.

“The Solicitor General begged leave, with

all respect, to say that that question could not

be put. When Madame Demont was examined,

it was impossible not to foresee that the object

of his learned friends in putting certain ques

tions to the witness was either to insinuate or

to prove that some person had slept with

Demont. It was, he thought, a clear and un

deniable point of law, that a witness could not

be asked if she had committed an immoral

act, or if asked such a question, compelled to

give an answer if she objected to it. He stated

it with the utmost possible submission to the

noble and learned Lord, for whose experience,

knowledge, and talents, he had a profound

veneration. The only consideration then for

their lordships would be, whether they would

suffer that to be done circuitously, which could

not be directly attempted without a violation

of the forms of law.

“Lord Erskine said that he remained un

convinced that his question ought not to be

put; for he thought, not only that the question

he was putting to this witness might have been

put to Madame Demont, but also that she

might have been legally asked whether he had

ever slept with her. It was a course which he

had himself often pursued at the bar; he had

repeatedly asked a witness questions which

went to shew his criminality. He was perfectly

ready to admit that the witness was not bound

to answer. He remembered that once before

Lord Ellenborough, he had insisted upon put

ting such a question : it was objected to, and

- * *
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he tendered a bill of exceptions, which bill he

was not under the necessity of arguing ; it

went to all the reason of the judges, and re

ceived the assent of the most eminent men at

the bar, whom he had consulted on the occa

sion. He concluded by asserting that he had

a right to have the witness recalled, and asked

if he was in Demont's room on any night when

she was in bed there.

“The Lord Chancellor said, when he first

came into Westminster Hall, which was be

tween forty and fifty years ago, the constant

practice of the judges was, when a question of

a criminatory nature was put to a witness, to

inform him that he was not bound to answer

the question. That practice was, he under

stood, of late years discontinued, and the more

modern practice, as the rule was laid down in

the text-books was, that a question of the na

ture he alluded to might be put to a witness,

though he was not compelled to answer if he

did not please. This rule of law certainly put

the witness in this singular situation,-that if

he refuse to answer, an injurious suspicion is

likely to attach to him; but it was clearly and

positively laid down, that if a witness has an

swered such a question, it is inadmissible to

call proof, either to contradict or discredit that

answer. This was now, according to the text

books, the clear and indisputable practice of

the Courts in Westminster Hall.”

PROPOSED IMPROVEMENTS IN

ACTS OF PARLIAMENT.

THE Parliamentary Papers just printed, re

lative to the drawing of Acts of Parliament,

and to the means of ensuring the uniformity

thereof, in language, in form, in arrange

ment, and in matter, are well worthy of at

tention. We shall, from time to time, make

some extracts from them; and for the pre

sent select a summary of Defects of the

Statute Law and their causes, including the

want of control on the part of the Legis

lature, and suggested Improvements in the

structure of a statute.

These passages are taken from a Letter

by Mr. Arthur Symonds, addressed to the

Right Honorable C. Poulett Thomson. In

our 10th volume, p. 488, we noticed a work

by Mr. Symonds, (then practising as a so

licitor) on “Law-making,” and are glad

to find that he has at length attracted the

attention of government to this important

subject.

Summary of deſects of Statute Law.

The defects of our Statute Law may be

summed up, in the looseness and ambiguity of

its language—in the confusion resulting from

want of arrangement—in the inconsistency of

one law with another of the same kind—in a
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general discordance in the spirit of our laws,

even of the same session—in their not being so

written as to admit of consolidation with other

statutes, or of alteration while under discus

sion—in the yearly increase of confusion in the

law, because no record is kept of the changes

in it, and nobody can tell what is repealed—in

the introduction of provisions into statutes,

without the knowledge of the department

charged with the matters to which such provi

sions relate—and in the concealment of im

portant provisions from that part of the public

whom they concern.

I need not say that our laws are full of am

biguities, for it is a notorious fact. It is plain

that there must be ambiguities, when the laws

of our several departments are written in a

different manner, each department having a

style of its own. So far as these laws differ in

purpose, such difference of expression is called

for; but at least the same thing occurring in

different laws should be expressed as nearly as

possible in the same way. . -

This state of things is not produced by any

one or two causes; it is not alone the style,

nor the arrangement, nor the unconsolidated

state of the law, nor the want of general sta

tutes on common topics, nor the want of

short titles—nor the excess of the full ones,—

nor useless and illogical preambles,<nor the

placing of the limiting clauses, now first, now

last, and sometimes in the middle, nor the

want of communication between the lawyers of

the departments,<nor the want of a constant

superintendence,—nor the want of a classifi

cation ofthe statutes,<-nor the want ofan index,

—nor the presence or absence of any other

sources of evil, or means of remedy;—all these

causes contribute in some proportion: and

Bacon’s saying that it is better to change many

things than one, has never been more com

pletely illustrated.

Mant of control on the part of the Legislature.

But the capital cause of the defects of the

Statute Law is that the Legislature, acting in

its own behalf, is not provided with any officer

by whose assistance it can give expression to

its laws after its own manner. That a body,

whose very function is to enunciate its will,

should not have an organ to give expression to

it; and that not in a thousand different ways,

but in one plain way, seems very strange. It

is well known that the ancient course was for

the judges to write the laws of the session in

a proper manner; but that was in an age, when

legislation was less active, and the judges had

much leas to do, and it led, as might have been

• expected, to questions as to the fairness of the

execution of the work, and ultimately to the

abandonment of the practice.

The present practice of propounding the

law, in the very terms in which it is to be

passed, has followed: but the statute book

shows that if the former practice was bad in

one particular, the present is equally bad in

others, not dissimilar. If the judges some

times failed to give expression to the real in

tention of the legislature (or perverted it), the
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modern system also fails in another way to

make the new law and the old in accordance,

and to give to one and the other as part of the

same system, that consistency both in spirit

and in form, which is so necessary for facili

tating the understanding of it both by the

judges and the people.

In one branch of legislation,-the private,

as it is called,—the House of Lords have had

for a long while a chairman of committees with

his counsel, by whose aid some degree of uni

formity has been attained; but the House of

Commons being without the same kind of as

sistance, the labours of those officers have been

less effectual than they might have been in that

limited range.

The recent appointment by the House of

Commons of an officer to prepare the breviates

of private bills affords some hope that the de

ficiency will be supplied both in the public and

private legislation of that branch of the legis

lature as well as in the other.

Without any disparagement to the legal pro

fession, it may perhaps be permitted to state,

that it appears very anomalous and unbefitting

that the legislature should not have a greater

degree of supremacy over the law than it now

has. Practically, this indispensable requisite

of its high functions is denied to it, for it can

neither pronounce its own decrees, without the

aid of lawyers, nor does it possess any effective

control over the proceedings of those to whom

the preparation of laws is entrusted. That

new laws should not be at variance with those

parts of the old law which the new laws are

not intended to touch, it is indeed necessary to

employ the lawyers; but that they should so

often have the entire control over the expres

sion of the law, as to conceal its meaning alike

from its authors and from those to whom the

laws are addressed, is an anomaly of a very

singular character, in a country where parlia

ment is held to be, and is all but omnipotent,

and where there exist the most jealous feelings

in favour of the rights and liberties of all

classes of the people.

On the other hand, it is a singularity equally

remarkable, that the high personages of the

law are scarcely in communication with the

legislature, and that they who of all others

have the best means of observing and knowing

its defects, should have no recognized means

of recording their experience and communi

cating it to the legislature. But our laws are

written for the most part by men who, if not

obscure, are concealed from public observa

tion, and protected from direct responsibility;

so that there is little opportunity of instituting

that sort of vigilance which is commonly ex

cited by a knowledge not only of the limited

capabilities of the party entrusted, but of the

particular direction in which they are likely to

fail. In consequence, we have a scrupulosity

and timidity on some points, and a barrenness

and rashness on others, in laws which proceed

from the same pen. But what is worse, the

party at whose instance the law is drawn, is in

some cases disposed to attach too much credit

to the authority of his draftsman, and in others
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to overrule him; so that it often happens that

both fail: that which the statesman is com

petent to purpose, is not effectually carried

out, but is needlessly encumbered by unneces

sary or inapplicable provisions; while it will

sometimes happen that provisions (which

though formal are indispensable) are rejected

because the statesman is too much disposed to

fear the tendency of his draftsman to be over

nice in technical matters.

In fact both the legislature and the law lose

that legitimate supremacy to which in different

directions each is entitled. The will of the

former is fettered, and the expression of it

made obscure; and the consistency of the

latter, its unity, and wholeness of principle is

destroyed; and all because, from the want of

a recognized system, with the means of in

ducing the observance of it, incompetent per

sons are sometimes permitted to indulge their

fears by a servile adherence to idle and useless

forms; which competent persons dare not de

part from lest their law should lose force in the

minds of others, who do not discriminate be

tween the essential matter with its appropriate

form and language, and unnecessary matter,

that is merely formal.

If the judges and the great lawyers at West

minster Hall were consulted on this point, they

would say that the want of a regular and well

directed intercourse between parliament and

the judicatures has, more than any other cause,

contributed to the perpetuation of recognized

defects, and to the want of consistency for

which the statute law is distinguished. Pro

bably no system of revision would be effective

unless means were taken to establish such an

intercourse.

In doing this it will be necessary to prevent

those upon whom the responsibility of legis

lation must rest, from being overborne by the

weight of the authority of the judges, and to

prevent the judges from being implicated, as

authors of legislation, in matters which in their

proper province they will be called upon to

interpret.

This line of demarcation may with great

ease be accomplished by two means hereafter

detailed:—By enabling the judges to record

defects in the statutes which are discovered in

their courts; and by empowering some proper

authority to refer to them in a regular manner

for an authoritative adjudication upon points

of doubt and difficulty, which have led the

draftsmen to encumber so much of our law

with needless particularity.

If such a system were adopted, the judges

would no longer have to lament, for years, the

continuance of obvious defects, which they

have neither the power to remedy, nor to sug

gest the remedy of 1–for it is not to be sup

posed that the legislature would hesitate to

cure the defects when thus indicated.

Improvements in the Structure of a Statute.

It is remarkable that hitherto a statute has

been little regarded as a single composition.

Its form is almost entirely the result of acci

dent. Formerly all the statutes of a session
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formed but a single statute, which was divided

into chapters; and that is the idea at this mo

ment, though it has been somewhat modified

by usage. From the want of method in a statute

as a distinct composition, arises the difficulty

not only of consolidating the law, but of pre

serving its consistency. This difficulty will be

perpetual, unless we not only have some means

of supervising our statutes, but also require

that each statute shall, like a pleading or an

other regular composition, be framed accord

ing to principle suited to the purpose which it

is intended to serve, and to the measures on

which it is required to be used. Both these

points require to be attended to:—for it

might be a very good composition and yet un

suited for passing through the ordeal of parlia

ment.

Many of the defects of our statutes result,

indeed, from inattention to the latter condition

—the passing through parliament. In the bill

as originally drawn, the matter has probably

been so interlaced, that it did not admit of

alteration, but by introducing the inconvenient

form of a proviso, or by adding a new section

in a wrong place, when it becomes necessary

to alter—the alteration being thrust anywhere

in defiance of all method. The desire to ob

viate this is the occasion of one or two of those

peculiarities, which, it is most likely, will, on

a hasty view, appear very questionable.

The improvements which I have to suggest

might be considered under three views.

First. Those that can be adopted without

altering the text, or the present manner of

drawing a law beyond what might now be used.

—l. Single Sentence.—2. Marginal Notes.—

3. Contents —4. Short Title —5. Preamble.

—6. Index to each Statute.—7. Order of cer

tain matters.

Second. Those improvements which will

require some alterations in the print of the

bill,—but without rendering any alteration

necessary in the ingrossment of the Rolls

1. Divisions of Sections into Clauses and Pa

ragraphs.-2. The Marginal Notes put across

the page, and at the beginning of paragraphs.

Third. Taking another view of the matter,

there are some which might be altered by the

government, some by standing order of the

House of Commons, some by standing order

of both Houses,—others by act of parliament.

Single sentences. It is proposed that each

sentence shall have only one enacting verb.

It is scarcely possible to form an idea of the

value of this simple, though somewhat absolute

expedient, without putting it to the proof. But

to give it full effect the sentences must be pro

perly grouped: all of them which relate to the

same point must be put together, and in pro

per order; and this it is not difficult to manage,

when the rule of the single sentence is strictly

observed.

The marginal notes may, by a little variation

in type, be made to perform the office of group

ing the sentences in proper order. The vari

ations in type denoting the section, the clause,

and the paragraph. Thus, for instance, the

subject of the entire group will form a section
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—its smaller divisions, clauses and paragraphs.

These smaller divisions have, to a certain ex

tent, been adopted already. It will not be ne

cessary, actually to make these subdivisions in

the text; for the marginal note, running along

the side, may—though in an imperfect and

more expensive manner—mark the subdivi

sions.

But the marginal notes must not be abstracts

of the provisions, they should be a mere index,

pointing to the subject. I have, in several in

stances, tried this method, and it has proved

uniformly practicable, though it is true that it

sometimes costs an effort to find an expression

at once brief and apt. If it be impossible to

find an apt note, then it may be concluded

either that the matter is not single, or that it

is mutilated.

Contents. It is proposed to facilitate the

reading of an Act by prefixing an analysis or

statement of its contents. This would be no

thing but a collection of the marginal notes,

placed either at the beginning or at the end

of the bill. Its use will be to indicate, at a

glance, the scope and the arrangement of the

entire bill,—to force the attention of the drafts

man to the recognized arrangement, and to

induce the House, in its deliberations, to re

spect it.

Both the title and the preamble admit of im

provement. The former are often too special,

so that they do not include all that the bill

relates to, or they state reason and purpose,

which is the office of the preamble. The title,

like the marginal note, should indicate in the

most general manner the subject of the law.

I have scarcely ever met with a special title

which did not mislead by creating the suppo

sition that there was nothing in the bill beyond

that which the title indicated.

But to facilitate the recital of acts of parlia

ment, they should have an authorized short

title; such as is used in their passage through

parliament, and sometimes afterwards.

Preambles are unduly lengthened by long

titles, and by stating more than is necessary

for the purpose in hand. . Moreover, they are

lengthened by a full recital of matters in other

laws, to which they are supplemental, and of

which they obviously form a part. The pre

amble should, generally, express only the pur

pose of the enactment.

The inder to each statute will again be no

thing but the marginal notes slightly modified,

so as to mark the connection of the matter re

ferred to, with the person under whose name

they are put. Its principal object is to give

notice of persons and matters incidently affect

ed by laws, which by their titles do not pur

port to relate to them.

By these improvements, the draftsman would

have facilities which he does not now possess.

They are easy of execution, and involve no

great change in statutes as now drawn.

I should be inclined to suggest the use of a

prescribed order for certain matters. But I

speak of the order of the matter with more re

luctance, because I know that several drafts

men, whose opinions are justly of great weight,
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think that none can be prescribed. However,

many things have settled down into an order

more or less closely adhered to. And the

practice of marking that order by putting the

whole matter in a table of contents, will shew

in a short time how far it is possible to attain

to a prescribed order in all matters of Statute

Law. I must confess that from a very close

observation of the subjects of different statutes,

I am very strongly convinced of the feasibilty

of a general uniformity in this respect.

The points embraced in legislation are not

numerous, though they undergo many modifi

cations. Indeed the greater part of the dis

tinctions between different acts of parliament

on subjects of the same kind, will be found to

consist in the presence or absence of provisi

ons, not in any very marked difference in the

character of the provisions themselves. But I

quite agree that this is a point which in the

present state of experience had better be left

to practice, aided perhaps by regulations

framed according to the proposition made on

that point.

The following improvements may be used in

the print, without being used in the roll :

The division of sections into clauses and

paragraphs, differs from the present method in

form and appearance only, not in reality: nor

would that difference be considerable, unless

indeed, it were possible to have the clauses

numbered, which would be of very great use

for purposes of reference.

To place [marginal] notes across the page,

and at the beginning of each paragraph, is also

not an essential, but a formal difference. It

would serve the same purpose as the last im

provement, while it would assist to mark most

emphatically, the leading and subordinate divi

sions of a statute, and to show that they are

not to be considered as of the substance, they

can be printed in brackets. Perhaps this would

be the best course to pursue at first, until the

value of the experiment has been tried.

In the breviates, the improvement of printing

the [marginal] notes across the page, which

Mr. Booth adopted at my suggestion, pro

duced a very remarkable effect in point of

striking clearness, and of course, in the value

of those documents. It would have the same

effect and the same use in acts of parliament.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXIV.

BENEFICES IN PLURALITY.

1 & 2 Vict. c. 106.

[Continued from page 1 18.]

26. Provisions for annering isolated places

to the contiguous parishes, or making them

separate benefices.—And whereas in some

instances tithings, hamlets, chapelries, and

other places or districts may be separated from

the parishes or mother churches to which they
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belong with great advantage, and places alto

gether extra parochial may in some instances

with advantage be annexed to parishes or dis

tricts to which they are contiguous, or be con

stituted separate parishes for ecclesiastical

purposes; be it enacted, that when, with

respect to his own diocese, it shall appear to

the archbishop of the province, or when the

bishop of any diocese shall represent to the

said archbishop that any such tithing, hamlet,

chapelry, place, or district, within the diocese

of such archbishop or the diocese of such

bishop, as the case may be, may be advantage.

ously separated from any parish or mother

church, and either be constituted a separate

benefice by itself or be united to any other

parish to which it may be more conveniently

annexed, or to any other adjoining tithing,

hamlet, chapelry, place, or district, parochial

or extra parochial, so as to form a separate

parish or benefice, or that any extra parochial

place may with advantage be annexed to any

parish, to which it is contiguous, or be consti

tuted a separate parish for ecclesiastical pur

poses, and the archbishop or bishop shalldº

up a scheme in writing (the scheme of such

bishop to be transmitted to the said archbishop

for his consideration), describing the mode in

which it appears to him that the alteration may

best be affected, and howthechanges consequent

on such alteration in respect to ecclesiastical

jurisdiction, glebe lands, tithes, rent charges,

and other ecclesiastical dues, rates, and pay

ments, and in respect to patronage and rights

to pews, may be made with justice to all parties

interested; and if the patron or patrons of the

benefice or benefices to be affected by such

alteration shall consent in writing under his or

their hands to such scheme, or to such modifi

cation thereof as the said archbishop may

approve, and the said archbishop shall, on full

consideration and enquiry, be satisfied with

any such scheme or modification thereof, and

shall certify the same and such consent as

aforesaid, by his report to her Majesty in coun

cil, it shall be lawful for her Majesty in council

to make an order for carrying such scheme, or

modification thereof, as the case may be, into

effect; and such order, being registered in the

registry of the diocese, which the registrar is

hereby required to do, shall be forthwith

binding on all persons whatsoever, including

the incumbent or incumbents of the benefice

or benefices to be affected thereby, if he or they

shall have consented thereto in writing under

his or their hands; but if such incumbent or

incumbents shall not have so consented thereto

the order shall not come into operation until

the next avoidance of the benefice by the

incumbent objecting to the alteration, or by

the surviving incumbent objecting, if more than

one shall object thereto: and in such case the

order shall forthwith, after such avoidance

become binding on all persons whatsoever.

27. Power of adjusting disputes arising out

of the foregoing alterations.—And whereas the

changes effected by virtue of the provisions

aforesaid for uniting or disuniting benefices,

and for altering the contents of parishes, may,
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when the orders for those purposes respectively

come into operation, raise doubts and create

disputes not foreseen at the time when such

orders may have been made respecting ecclesi

astical jurisdiction, glebe lands, tithes, rent

charges, and other ecclesiastical dues, rates,

and payments, patronage, right to pews, and

the definition of local boundaries; be it enac

ted, that it shall be lawful for her Majesty in

council, at any time within five years after

such orders respectively shall coine into full

operation, if occasion shall arise, to make a

supplemental order for removing such doubts

and settling such disputes ; and every such

supplemental order shall have the same force

and effect as if it had formed part of the

original order made under the provisions of

this act : provided always, that in every case

in which the contents of parishes shall be so

altered such alteration shall not in any way

affect the secular rates, taxes, charges, duties

or privileges of such parishes, or any part of

them.

28. Spiritual persons not to take to farm for

occupation above eighty acres, without consent

of the bishop, and then not beyond seven years,

under penalty of 40s. per acre.—That it shall

not be lawful for any spiritual person holding

any cathedral preferment or benefice, or any

curacy or lectureship, or who shall be licensed

or otherwise allowed to perform the duties of

any ecclesiastical office whatever, to take to

farm for occupation by himself, by lease, grant,

words, or otherwise, for term of life or of years

or at will, any lands exceeding eighty acres in

the whole, for the purpose of occupying or

using or cultivating the same, without the

permission in writing of the bishop of the

diocese specially given for that purpose under

his hand; and every such permission to any

spiritual person to take to farm for the purpose

aforesaid any greater quantity of land than

eighty acres shall specify the number of years,

not exceeding seven, for which such permission

is given; and every such spiritual person who

shall without such permission so take to farm

any greater quantity of land than eighty acres

shall forfeit for every acre of land above eighty

acres so taken to farm the sum of forty shillings

for each year during or in which he shall so

occupy, use, or cultivate such land contrary to

the provision aforesaid.

29. No spiritual person, beneficed or perform

ing ecclesiastical duty, shall engage in trade, or

buy to sell again for profit or gain.—That it

shall not be lawful for any spiritual person

holding any such cathedral preferment, bene

fice, curacy or lectureship, or who shall be

licensed or allowed to perform such duties as

aforesaid, by himself or by any other for him

or to his use, to engage in or carry on any

trade or dealing for gain or profit, or to deal in

any goods, wares, or merchandize, unless in

any case in which such trading or dealing shall

have been or shall be carried on by or on

behalf of any number of partners exceeding

the number of six, or in any case in which any

trade or dealing, or any share in any trade

or dealing, shall have devolved or shall
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devolve upon any spiritual person, or upon

any other person for him or to his use, under

or by virtue of any devise, bequest, inheritance,

intestacy, settlement, marriage, bankruptcy,

or insolvency; but in none of the foregoing

excepted cases shall it be lawful for such

spiritual person to act as a director or mana

ging partner, or to carry on such trade or

dealing as aforesaid in person.*

30. Not to eatend to spiritual persons enga

ged in keeping schools, or as tutors, &c. in

respect of any thing done or any buying or sell

ing in such employment; or to selling anything

bonā fide bought for the use of the family, or to

being a manager, &c. in any benefit or life or

fire assurance society; or buying and selling

cattle, &c. for the use of his own lands, &c,-

That nothing hereinbefore contained shall sub

ject to any penalty or forfeiture any spiritual

person for keeping a school or seminary, or

acting as a schoolmaster or tutor or instructor,

or being in any manner concerned or engaged

in giving instruction or education for profit or

reward, or for buying or selling or doing any

other thing in relation to the management of

any such school, seminary, or employment, or

to any spiritual person whatever for the buying

of any goods, wares, or merchandizes, or

articles of any description, which shall without

fraud be bought with intent at the buying

thereof to be used by the spiritual person buy

ing the same for his family or in his household,

and after the buying of any such goods, wares,

or merchandizes, or articles, selling the same

again or any parts thereof which such person

may not want or choose to keep, although the

same shall be sold at an advavced price beyond

that which may have been given for the same ;

or for disposing of any books or other works to

or by means of any bookseller or publisher;

or for being a manager, director, partner, or

shareholder in any benefit society, or fire or life

assurance society,” by whatever name or desig

nation such society may have been constituted,

or for any buying, or selling again for grain or

profit, of any cattle or corn or other articles

necessary or convenient to be bought, sold,

kept or maintained by any spiritual person, or

any other person for #. or to his use, for the

occupation, manuring, improving, pasturage,

or profit of any glebe, demesne lands, or other

lands or hereditaments which may be lawfully

held and occupied, possessed, or enjoyed by

such spiritual person, or any other for him or

to his use; or for selling any minerals the

produce of mines situated on his own lands;

so nevertheless that no such spiritual person

shall buy or sell any cattle or corn or other

articles as aforesaid in person in any market,

fair, or place of public sale.

31. Spiritual persons illegally trading may

he suspended, and for the third offence deprived.

That if any spiritual person shall trade or deal

* This it will be observed is an important

clause, as many of the clergy are interested in

public companies or societies as shareholders.

* The clergy may thus act as directors of

the valuable institutions here specified.
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in any manner contrary to the provisions of

this act, it shall be lawful for the bishop of the

diocese where such person shall hold any ca

thedral preferment, benefice, curacy, or lecture

ship or shall be licensed or otherwise allowed

to perform the duties of any ecclesiastical office

whatever, to cause such person to be cited

before his chancellor or other competent judge;

and it shall be lawful for such chancellor or

other judge, on proof in due course of law of

such trading, to suspend such spiritual person

for his first offence for such time not exceed

ing one year as to such judge shall seem fit;

and on proof in like manner before such or any

other competent ecclesiastical judge of a second

offence committed by such spiritual person sub

sequent to such sentence of suspension, such

spiritual person shall for such second offence

be suspended for such time as to the judge

shall seem fit; and for his third offence be de

prived ab officio et beneficio; and thereupon it

shall be lawful for the patron or patrons of

any such cathedral preferment, benefice, lec

tureship, or office to make donation, or to

present or nominate to the same as if the per

son so deprived wereº dead; and in all

such cases of suspension the bishop during

such suspension shall sequester the profits of

any cathedral preferment, benefice, lectureship

or office of which such spiritual person may be

in possession, and by an order under his hand

direct the application of the profits of the same

respectively, after deducting the necessary ex

penses of providing for the due performance of

the duties of the same respectively, towards the

same purposes and in the same order, as near

as the difference of circumstances will admit,

as are herein after directed with respect to the

profits of a benefice sequestered in case of non

compliance after monition with an order

requiring a spiritual person to proceed and

reside on his benefice, save that no part of such

profits shall be paid to the spiritual person so

suspended nor applied in satisfaction of a se

questration at the suit of a creditor; and in

case of deprivation the bishop shall forthwith

give notice thereof in writing under his hand to

the patron or patrons of any cathedral prefer

ment, benefice, lectureship, or office which the

said spiritual person may have holden in the

manner herein after required with respect to

notice to the patron of a benefice continuing

under sequestration for one whole year, and

thereby becoming void, and any such cathedral

preferment or benefice shall lapse at such

period after the said notice as any such last

mentioned benefice would under the provisions

of this act lapse; provided always, that no

contract shall be deemed to be void by reason

only of the same having been entered into by

a spiritual person trading or dealing, either

solely or jointly with any other person or per

sons contrary to the provisions of this act, but

every such contract may be enforced by or

against such spiritual person, either solely or

jointly with any other person or persons, as

the case may be, in the same way as if no spi

ritual person had been party to such contract.

[To be continued.]



138 Professional Grievances.— Imprisonment for Debt Act.–Unqualified Practitioners.

GRIEVANCES OF THE PROFESSION.

ARREARs of BUSINESS IN THE MASTERs'

OFFICES.

Sir,

I HAve read with much satisfaction the letters

of “A Barrister,” complaining of the arrears

of business in the Courts of Equity, which is,

no doubt, a grievous injury to suitors, who are

naturally anxious to get a decision, whether

for or against them; but while we complain

of delay in the Courts, do not let us lose sight

of the procrastination in the Masters’ Offices,

where, in several of them, various insufficient

causes are assigned, for the purpose of putting

off the evil day of preparing the “General

Report.”

#. poor suitor having anxiously been kept

in suspense for two years and upwards before

obtaining a decree, after his cause was ready,

is now harrassed for an equal length of time

in the Master’s Office, awaiting his report.

It is quite clear that it will be totally use:

less to “go a-head” in hearing causes until

some more expeditious machinery is set in

motion at the Masters’ Offices, where a cor

responding pace cannot be kept up even under

the present system; therefore if there is to be

a reform in one case, there must be in the

other, and the earlier such desirable events

take place the better it will be for the suitors,

and the more satisfactory to the profession.

A. J. W. M.

[This is the natural result of abolishing

fees, and paying by salary alone. Ed.]

PRACTICE UNDER THE ABOLITION

OF ARREST ACT.

ON COMMENCING ACTIONS.

Sir,

SoME doubt appears to have arisen in the

minds of the profession whether, by the late

Act for abolishing Imprisonment on Mesne

Process, the power of arresting your debtor at

the commencement of an action has in all

cases been taken away, or whether you may

still commence by arresting under a Judge's

order on affidavit of the facts necessary, and

I perceive that one of the questions at the late

examination has been framed under the latter

supposition. Such being the case, perhaps a

brief inquiry and research into those sections

of the statute bearing upon the point will not

be unacceptable to your readers.

The act commences, in section 2, by enact

ing “That all personal actions in her Majesty's

Courts of Law at Westminster shall be com

menced by writ of summons.” This would

seem to put the matter completely beyond the

shadow of a doubt; but in section 5, we find

“That any such special order (viz. the order

for a capias) may be made and the defendant

arrested in pursuance thereof at any time after

the commencement of such action and before

finaljudgment shall have been obtained therein,

and that a defendant in custody upon any such

arrest, and not previously served with a copy

of the writ of summons may be lawfully served

therewith.” Mr. Charnock, in a note to this

section, says, “The latter part of the section

(the language of which is very ambiguous)

seems to provide that when a party is already

in custody at the suit of plaintiff A., that in

that case plaintiff B. may lawfully serve him

with a copy of a writ of summons; or, in

other words, that a defendant may be served

with a writ of summons while in custody.” The

ambiguity takes its rise, in great measure, in

consequence of the word the, prefixed to the writ

of summons, from which we might infer that the

writ of summons alluded to was the one neces

sary in the action in which the defendant was

arrested, which cannot possibly be the case;

for if the defendant were already arrested the

action would be commenced by the execution

of the capias. What need then of a writ of

summons after that capias P. If a defendant

be arrested, you cannot say that the action

is not commenced. Mr. Charnock does not

give his reasons for taking that view of the

question; but his construction would appear

to be the correct one; and though it certainly

may seem rambling from the mark to have to

issue a writ of summons in the first instance

when you intend to arresta defendant instanter,

yet “Ita lev scripta est.” The action, how

ever, being commenced, you may arrest at any

moment, and I apprehend that in urgent cases

the course will be, to make your affidavit, and

obtain an order for the capias, and likewise

issue the capias on such order immediately

after issuing and before service of the sum

mons, when you may arrest the defendant im

mediately on serving the summons. Were a

plaintiff not to be able to act in this way, his

service of the summons would be merely giv

ing the defendant notice that if he intended to

be a gentleman at large much longer he had

better move his quarters without delay.

UNQUALIFIED PRACTITIONERS.

Mr. Editor,

THE abuse complained of by your correspon

dent J. B. (p. 103, ante), prevails to a great

extent in the city of London. Common law

clerks, not content with the wages they re

ceive, rob their masters of their time, and the

profession generally of those profits they are

so justly entitled to after the immense outlay

of expense incurred to enter the profession.

These poachers effect their object by purchas

ing the use of the name of some low practi

tioner, and “carrying on the war” to a great

extent, during those hours of business which

they should appropriate to their master. Very

shabby, low looking persons, may often be

seen lurking about the doors of respectable

practitioners to consult these soi-disant attor

neys, and much business is done in this way.

A gross case of this kind occurred to me in

practice some days since, which I should have



Selections from Correspondence.

felt happy to have developed to the Incor

porated Law Society; but having, some few

years since, taken some pains to put them in

possession of facts of a similar nature, they

declined entering into the matter, upon the

ground that I was not a member of the Incor

porated Law Society, although I have been in

practice nearly twenty years; and cannot con

sider the circumstance of joining that society

(of which, though laudable its objects, many

highly respectable professional men are not

members) as a criterion of the bond ſides of my

intentions and truth of my story.*

The matter is now, however, carried on to

so great an extent, that I trust members of the

profession, in or out of the society will take

some effective steps to check it.

Civis.

a W. presume our correspondent might

readily have complied with the regulation, by

procuring a member of the society to bring

the matter forward. Ed.]

SELECTIONS

FROM CORRESPONDENCE. "

EFFECT OF GENERAL POWER OF APPOINTMENT.

In the number of the 10th November last,

the readers’ attention was drawn, under the

title “Of Covenants running with the Land,”

to the all-powerful operation of general powers

of appointment exerciseable over estates in

fee, as regarded the point there discussed;

and evidenced by the case of Roach v. Wad

ham, 6 East, 289, which must be considered as

a standing authority.

In illustration of the subject then considered,

as analogous to the effect of such powers, the

substance of two decisions of the Courts of

Equity bearing upon the question before us

may be stated, which are of vital importance

in their consequences, both as connected with

the equitable doctrine of notice, and the

priority of incumbrancers' charges, and also as

pointing out the positive necessity of increased

caution being used by an intended judgment

creditor prior to his relying on that security.

In the case of Sheeles v. Shearley, 8 Sim. 153,

and again upon appeal, 3 M. & C. 112, the

Lord Chancellor confirming the judgment of

the Vice Chancellor, the subject under con

sideration arose under the following circum

stances:—An estate in fee was limited in the

usual manner to W. Cook in fee, to such uses

as he should appoint, and subject thereto, to

the usual uses to bar dower, remainder to

his use in fee. Some time after, Skeeles, the

Plaintiff, obtained a judgment for the sum of

1000l. and interest, in the Court of King's

Bench, which was duly docketed and regis

tered. Subsequently,8. in exercise of his

Power, appointed and also conveyed the estate

to the defendant Shearley in fee, by way of

ortgage, for securing 4500l. and interest.

he defendant, before the appointment was

"ade to him, had notice of the judgment;
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and a part of the mortgage money was re

tained for the purpose of being applied in

payment of the§. The Vice Chancellor—

after observing that the effect of the transmis

sion of the estate by the appointment, was,

that the appointee took it in the same manner

as if it had been limited to him by the deed

under which the appointor took in default of

appointment; and consequently free and dis

connected from any interest that the appointor

had in default of appointment—and mention

ing among other relevant cases that of Roach

v. Wadham—said, “ that the circumstance of

the defendant having notice of the judgment

was wholly immaterial, for as he took by ap

pointment, he took an estate that never was

affected by the judgment.” And the Lord

Chancellor, in confirming the decree of the

Vice Chancellor, and urging his remarks,

quoted the case of Doe dem. Jºigan v. Jones,

10 B. & C. 459; and said, “it was not dis

puted that at law, by the execution of the

power, the estate limited in default of its being

executed, was defeated, and the estates limited

under the power took effect from the time of

the execution of the power, in the same man

ner as if they had been contained in the deed

creating the power, and consequently, that

estate which Cook had at the date of the judg

ment no longer existed.” These concurrent

opinions would tend to shew that no distinction

between the legal and equitable operation of

the powers of appointment under discussion

exists; and while demonstrating the extent to

which the doctrine evinced is capable of being

carried, prove, that notwithstanding the act

3 & 4 W. 4, c. 105, may by its enactinents

prevent the necessity of the usual words of

appointment for excluding dower, still they

are highly important on other grounds, and

for purposes of a different nature.

T. L. J.

Inner Temple.

FEES OF COUNSEL.

Sir, -

You will confer a favour on your readers if

you can furnish them with any rule or rules

for regulating the amount of counsels’ fees on

briefs. Fixing the amount of these fees is one

of the most difficult and unpleasant of our

duties; nor until after the taxation of our

costs can we at all be certain that the clerk in

court or taxing master will allow us even what

we may have paid.

I seldom trouble you as a correspondent,

but think this is an important subject, to which

I trust the attention of your correspondents

will be directed. FAIR PLAY.

RECOVERY OF TENEMENTS ACT.

I shall be obliged if any of your readers will

assist me with their opinion under the follow

ing circumstances:

A. contracted to sell to B. a freehold house,

&c., and the latter wanting immediate posses

sion, the purchase money was paid into the

hands of C., as stakeholder, until the convey
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ance was completed. Subsequently it was

discovered that A., who had supposed himself

entitled to a life estate in the premises, had in

reality no interest at all, and that the fee was

vested in a person then an infant, whose exe

cution, when of age, it was most unlikely 4.

could obtain. B. demanded his money back,

and it was paid him, but he did not give up

possession of the premises, which he has held

from that time to the present,-a space of

fourteen years.

The infant has attained his majority, and is

clearly entitled in fee simple; but upon his

demanding possession of B., the latter refuses

to give up, alleging he has a title, &c.

s this a case within the operation of the

above act (there being no relation of landlord

and tenant) * and can the person entitled

recover possession under that act

T. H. N.

SUPERIOR COURTS.

3Lúrû CBāmceſſor's Court.

PRACTICE.-SECURITY FOR COSTS.

A plaintiff, rector of a parish, describes him

self in his bill as of the rectory, and states,

that in consequence of embarrassments he

had been for some time in France, but not

with any intention to settle there, and that

since his return he has been travelling about.

The rectory-house is in the occupation of a

sequestrator, and the plaintiff lodges with

his family at a farmer's house in the parish,

and his trife tras heard to say they intended

going abroad : Held, that the plaintiff

propery described himself of the rectory,

and being within the jurisdiction, is not

bound to give security for costs.

This was a motion to discharge an order

of the Vice Chancellor, whereby the plaintiff

was ordered to give the usual security to the

defendant for costs of the suit, as residing out

of the jurisdiction.

Mr. Lloyd, for the motion, stated that the

plaintiff was rector of the parish of Wiston in

Gloucestershire, and had been abroad in 1836,

and after his return in 1837 he filed the bill,

describing himself as of his rectory, and stating

that he had been travelling about the country

with his family, and was now residing in his

parish, and that he never intended to take up

a residence out of the jurisdiction. He had

affidavits in support of these statements; and

he submitted that the practice of this Court

did not justify the Vice Chancellor's order,

calling on the plaintiff to give security for
COStS.

Mr. Jºhatley, for the defendant, in support

of the Vice Chancellor's order, said that his

Honor’s order was justified by the statements

that appeared on the face of the bill. The

plaintiff there stated, that in consequence of

his embarrassments he was compelled to go to

France, and that since his return he was tra

velling about. It was therefore a misdescrip

Superior Courts : Lord Chancellor; Vice Chancellor.

tion of himself to state his residence at his

rectory, which in fact was in the occupation of

the defendant, under an order of sequestration

issued against the plaintiff. It was impossible

to serve the plaintiff with any process in this

suit, or any other process, as he had no settled

place of abode. It was sworn in the affidavits

in support of the Vice Chancellor’s order, that

the plaintiff was now lodging at the house of a

farmer in his parish, and his wife was heard to

say that they were to go to France and reside

there. He submitted, under these circum

stances, that the order to give security for

costs ought to be sustained; and he cited the

case of Sandys v. Long,” where this same

plaintiff was obliged to give security for costs

on the same ground of misdescription and

non-residence with which he was now charged.

The Lord Chancellor.—It is not a misde.

scription of a rector to describe himself as of

his rectory; it is in fact the most proper de

scription. It is no ground for the order for

security for costs, that the plaintiff admits he

was travelling about within the jurisdiction;

and he denies the intention imputed to him of

taking up his residence in France. He is in

fact now residing within the jurisdiction and

within his parish.

The order of the Vice Chancellor was dis

charged.—Sandys v. Whatley, Sittings at Lin

coln’s Inn, Dec. 17, 1838.

Vºice ChanceIIqr's Court.

PRACTICE.-ABATEMENT.-TAKING BILL OFF

THE FILE WITHOUT REFERENCE.

A plaintiff, who was the neart friend of inſant

plaintiffs, and had an interest in common

with them in the subject of the suit, with

Öenefit of survivorship, died: Held, that the

suit did not thereby abate, but became de

fective for want of a newt friend only of

the infant plaintiffs.

A neat friend having been appointed in that

suit, in which a decree had been pronounced,

another neart friend filed a bill of revivor

in behalf of the infants, one of whom coming

of age, disapproved of it : Held, under the

circumstances, that the first suit was evi

dently for the benefit of the infants, and

the bill of revivor was ordered to be taken

off the file without reference to the Muster.

Mrs. Ann Cornish, by her will dated in

March 1827, after devising certain freehold

property to her grand-son William Pochin

Asken, his heirs and assigns for ever, gave all

her other messuages, lands, tenements, and

hereditaments, whatsoever and wheresoever, of

which she was seised or had power of disposi

tion over, unto trustees, upon trust for the use

of her daughter Mrs. Harriet Asken for her

life, and from and after her decease, then upon

trust that each of the testatrix's grand-chil

dren, the said W. P. Asken, and J. A. Asken,

Thomas H. P. Asken, and Harriett Frances

Asken, the four children of the said Mrs.

a 2 Myl. & K. 487.
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Harriett Asken, might have a fourth share of

the same, under limitations to each of them

respectively for life, with remainder to trus

tees, &c., to preserve, &c., with remainder to

the use of the child or children of each lawfully

to be begotten, to be equally divided between

them as tenants in common, and the heirs of

the body of such children; and if there should

be a failure of issue of any such child or chil

dren, &c., then the share of such child to be

equally divided between the others as tenants in

common, &c., with ultimate remainders to the

right heirs of the testatrix. After the death

of Mrs. Harriet Asken, her daughter. Harriet

Frances Asken, the eldest of the four children,

having attained her age of 21, filed a bill on

behalf of herself and as the next friend of her

two infant brothers, Thomas H. P. Asken and

W. P. Asken, against the Reverend J. Peddle

and others, for the redemption of a mortgage

to Mr. Peddle in the devised estate, and for

the purpose of carrying into execution the

trusts of the will. One Alford, a trustee in

the martgage deed, and the infant J. A. Asken,

were made defendants to the bill. A decree

was made in the suit, directing a reference to

take the usual accounts. The plaintiff H. F.

Asken, having died in January last, an order

was obtained at the Rolls for inserting the

name of the Reverend Thomas Marriott's name

in place of hers, as next friend of the infant

plaintiffs. A motion to discharge that order

came to be heard before the Lord Chancellor

last August, on the ground that the suit had

abated, and that a bill of revivor became ne

cessary. The Lord Chancellor held that the

suit had not become abated by H. F. Asken’s

death, but that it was defective for want of a

next friend to support the suit for the infant

plaintiffs, and for want of a personal represen

tative of the deceased plaintiff in respect of

the rents and profits of her share of the estates

from the death of the tenant for life. The

motion to discharge the order was dismissed,

and the name of Mr. Marriott was substituted

for that of the deceased, as the next friend of

the infant plaintiffs, and he filed a supplemental

bill bringing H. F. Asken’s personal repre

sentative before the Court. About the same

time a Mr. Dampier filed a bill of revivor as

the next friend of the infant plaintiffs, one of

whom came of age last October.

Mr. Knight Bruce and Mr. Wood, after

stating the above facts, moved, on behalf of Mr.

Marriott and the plaintiff, who had attained

his full age, that Mr. Dampier’s bill be taken

off the file as wholly unnecessary, and contrary

to the order of the Rolls, confirmed by the

Lord Chancellor.

Mr. Wakefield and Mr. H. Clarke opposed

the motion, but were ready to Consent to a re

ference to the Master to enquire and certify

which suit was for the benefit of the infants,

which they submitted to be the usual course.

The Pice Chancellor was of opinion, that as

the facts stated were not denied or disputed, it

was quite unnecessary to order a reference to

the master. It was plain that Mr. Marriott's

suit was authorized by all the parties, a decree
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was made in it, and it appeared to the Court,

on the admitted facts, that it was more for the

benefit of the infants than the other suit. Two

suits were not necessary.

The motion was granted.

Askew v. Peddle and others, at Westminster,

M. T. 1838.

Qttren’s 33ritrl).

[Before the Four Judges.]

PLEAD ING.-CARRIERS.

A declaration alleged that the plaintiff de

livered to the defendants, who then received

the same, a certain package, to be carried

from A. to B. for reasonable reward; and

it thereupon became the duty of the defend

ants to carry, &c. safely; but that not

regarding their duty, they so negligently,

&c. carried the same that it was injured:

Held, that after verdict this must be taken

to be a declaration against the defendants

as common carriers ; and a verdict having

passed against one of them only, such ver

dict was not sustainable.

Case for negligence.—The declaration stated

that the plaintiff caused to be delivered to the

defendants, and the defendants then accepted

and received from the plaintiff a certain pack

age, containing a looking glass, &c. of the

plaintiff, to be taken care of, carried and con

veyed by the defendants from Liverpool to

Birmingham, to be delivered to one P. P., for

plaintiff, for reasonable reward to defendants

in that behalf, and thereupon it became the

duty of the defendants to take care of the said

package and its contents whilst they had the

charge of it; and to take due and reasonable

care in and about the conveyance and delivery

thereof as aforesaid; yet the defendants, not

regarding their duty, but contriving and fraudu

lently intending, &c. did not take due care of

the said package and contents, whilst they had

the charge thereof, or take due and reasonable

care in and about the conveyance and delivery

thereof, but took so little and such bad and

improper care thereof, and so carelessly and

negligently conducted themselves in the pre

mises that the glass was broken. Plea, by

both defendants, Not guilty.

The cause was tried before Mr. Justice Cole

ridge at the Liverpool Summer Assizes, in

1836, when it appeared that the two defendants

had been in partnership together, but had

ceased to be partners; and at the time when

the glass was delivered to be carried, one of

them had nothing to do with the business.

A verdict passed against the other. It was

contended that as this was substantially an

action on a contract, a verdict against one only

could not be supported. A rule was therefore

obtained to enter a nomsuit.

Mr. Alea’ander shewed cause. There was no

ground for entering a nonsuit. The declara

tion is in tort, and is well framed. Although

there is no distinct allegation that the defend

ants are common carriers by the custom of the

realm, still it is clear from the whole declara
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tion that the plaintiff relies on charging them

in that character. Had such an allegation

existed, there would have been no doubt on

the subject, Bretherton v. Wood,” and Ansell

v. Waterhouse.b The rule of pleading in this

case is laid down in Williams' Saunders,"

namely, that when the action is maintainable

for the tort, without reference to a contract

between the parties, no advantage shall be

taken of the non-joinder of some defendants.

It is admitted that where there must be a re

ference to the contract between the parties,

the plaintiff shall not by merely shaping his

case in tort deprive the defendant of the bene
fit of his plea in abatement, Mast v. Goodson.d

But the present is not a casefounded in contract,

Govett v. Radnidge,e and therefore that rule

does not apply. Powell v. Layton, depended

entirely on the contract, and Boson v. Sand

ford, is doubtful authority. The defendant

who had been acquitted will not sustain any

inconvenience from this decision, for since the

3 & 4 W. 4, c. 42, s. 82, he will be entitled to

his costs. º

Mr. Serj. Atcherley, and Mr. Crompton, in

support of the rule. The declaration, here,

though in form in tort, is in reality founded on

a contract.—There is no other way in which

the two defendants could both be liable. If

so, then according to Jennings v. Rundle," the

judgment against one only cannot be sup

ported, for that case decided that where a

party has a choice of two forms of action, he

shall not by his election deprive the defendant

of any defence which he would have possessed.

The defendants in contract, can call on each

other for contribution. One of them cannot,

in a case really founded on contract, be de

prived of that right by the plaintiff choosing

to treat the matter as a tort, Merryweather v.

Miaon. The plaintiff here cannot pretend to

proceed against the defendants on their liabi

lity as carriers by the custom of the realin, for

there is no allegation that they are common

carriers. But there ought to have been such

an allegation, Buddle v. Wilson. In Brether

ton v. Wood, there was an express allegation

to that effect; and in Ansell v. Waterhouse there

was an allegation which the Court deemed suf

ficient for that purpose. There is none such

here. Govett v. Radnidge, which has been

cited on the other side, cannot be supported.

It was in effect overruled by Powell v. Layton ;

and the authority of Boson v. Sandford was

by the latter case completely established.
Cur. adv, vult.

Mr. Justice Patteson delivered judgment.

This was an action against a carrier for negli

a 3 Brod. & Bing. 54.

b 6 Maule & S. 385.

c Vol. 1, p. 291 n(e).

d 3 Wils. 349; 2 Sir W. Bl. 848.

e 3 East, 62.

f 2 New Rep. 365.

g Carth. 62; 1 Salk. 440.

h 8 Term Rep. 335.

i Id. 186.

k 6 Term Rep. 369.

Superior Courts: Queen's Bench ; Common Pleas.

gence. The cause was tried at York. There

was a verdict against one of the defendants

only, and a rule was obtained for a nonsuit on

that ground. The form of the declaration was

in case, and different from that which is to be

found in a case in Broderip and Bingham, as it

did not contain any averment that the defend

ants were common carriers. The present

declaration states simply, that the plaintiff

delivered, and that the defendants received

certain goods, to be carried for hire from A.

to B. The declaration is therefore consistent,

either with the defendants being common car

riers, or being persons hired for the particular

occasion only. It was proved at the trial that

the defendants were in fact common carriers;

and it did not then appear that proof of an ex

press contract was supposed to be necessary in

order to sustain the declaration. If such proof

is necessary, it is only because the allegation

in the declaration may not be considered suffi

cient to bring the case within the custom of

the realm. If the declaration may be read as

containing that allegation, and it must be so

read after verdict, then the case of Bretherton

v. Wood is directly in point in favour of the

plaintiff. We think that the declaration must

be so read. It was formerly the practice in

pleading, to set out a distinct statement that

the goods were received by the defendant as

a common carrier according to the custom of

the realm ; but afterwards the practice arose

of omitting that allegation, which indeed is

unnecessary, as the custom is the law, of simply

stating that they were common carriers for

hire. Even that however has now been de

parted from, and in the present instance has

been totally neglected. . It may be, that the

present declaration could not be supported

upon a special demurrer for want of some

such averment; but on that point we do not

feel ourselves called upon to express any

opinion. It is not contended that there is

any allegation of an express contract; and

it cannot therefore be said that the action is

founded on contract, and it is sufficient if the

language of the declaration is consistent with

the action being founded on a general custom.

If it is so, taking them in strictness, it is an

action on the case, and is founded in tort;

and consequently, one of several defendants

may be guilty, and the rest may be not guilty,

according to Bretherton v. Wood. We do not

feel called upon to decide on the comparative

authority of Govett v. Radnidge, or Powell v.

Layton, supposing them to differ; nor to de

clare in which of them is to be found the true

doctrine of the law, The rule in this case

must be discharged.

Rule discharged. — Pozzi v. Shipton and

others, M. T. 1838.-Q. B. F. J.

Cummum 33ſtag.

ACTION FOR LIBEL.-PLEA.

To an action brought against the defendant,

for the publication of a libel in a news

paper, stating a vessel belonging to the
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plaintiff, which had been advertized in the

newspaper to sail from London to Calcutta

and for which the plaintiff in his declara

tion alleged he was desirous of procuring

freight and passengers of respectability, to

be “leaky and unseaworthy, and to have

6een sold to the Jews to carry out convicts,”

a plea justifying the first part of the libel

but omitting to answer thesecond allegation,

held bad on special demurrer.

This was an action brought against the de

fendant to recover damages for a libel pub

lished in a newspaper of which he was the

proprietor. The declaration alleged that the

plaintiff was proprietor of a certain vessel,

which had been advertized in the newspaper

of the defendant to sail from London to Cal

cutta, with freight and passengers, and that he

was desirous of procuring passengers and

freight of respectability, to sail in the said

vessel, but that the defendant, after the said

advertisement had appeared, published in his

said newspaper, a certain false and defamatory

libel of and concerning the plaintiff and his

said vessel, purporting to be a letter written

by a correspondent to the said newspaper;

and that the defendant by the said libel, alleged

that the said vessel of the plaintiff was in a

leaky and unseaworthy condition, and that she

had been “sold to the Jews to take out con

victs.” The defendant pleaded several pleas,

and in the third he justified so much of the

libel as went to the leaky and unseaworthy

state of the vessel, but he said nothing as to

the latter part of the libel alleged. Demurrer,

assigning for cause that the plea although it

professed to answer the whole of the declara

tion, omitted to set up any defence as to the

latter part of the libel. Joinder,

Henderson, in support of the demurrer, was

stopped by the Court.

Humfrey, contrô.—The real effect and sub

stance of the libel was, that the vessel was not

seaworthy, and by the pleas the defendant

alleged sufficient to shew that that was the

case. The passage which referred to the ves

sel having been sold to the Jews to carry out

convicts was not in itself libellous, and it was

unnecessary, therefore, to give any distinct an

swer to it. If, indeed, special damage had

been alleged to have arisen from that part of

the libel, it might be considered to be in itself

a matter which should have been separately

answered; but there was no attempt in the

declaration to set up such, a cause of action.

It was equally necessary to have a vessel sea

worthy to carry convicts as any other kind of

passengers.

Tindal, C. J.-It might be supposed that

the vessel was full of convicts, and then no

other passengers would go by her. It was

alleged in the declaration, that the plaintiff

was endeavouring to procure passengers of

respectability; but surely such would not be

induced to join the vessel when they saw such

a statement put forth in a public newspaper

as that contained in the libel. The allegation

that the vessel was sold to the Jews to carry
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out convicts was in itself libellous, and that

part of the publication being unanswered by

the plea, the plaintiff must have judgment.

Judgment for the plaintiff.-Ingram v. Law

son, M. T. 1838. C. P.

COMMISSION TO EXAMINE WITNESSES.-

IN F1 RMITY.

The Court will not grant a rule to shew cause

tehy a commission should not issue to eata

mine a witness who is sworn, according to

the “information and belief” of the depo

nent, to be 81 years of age, keeping his

bed from the effects of an accident, and in

firm, and to be resident 270 miles from

Ilondon, without an affidavit of a surgeon,

stating the nature of the infirmity, and

setting out his belief upon the subject.

Gray moved for a rule to shew cause why a

commission should not issue to examine Mary

Debenham, a material witness for the tenant.

It was a writ of right, and it was sworn that

the witness was 81 years of age, and was very

infirm, and that she lived at a distance of 270

miles from London, and that having recently

met with a severe accident, she was confined

to her bed, and it was apprehended that she

would not be able to travel to London to attend

the trial of the cause, which was fixed for

Wednesday the 28th of November.

Tindal, C. J.-Have you the affidavit of a

surgeon, specifying the nature of the disease of

the witness 2

Gray submitted that this was unnecessary.

The examination of the witness could not be

taken at the trial unless her infirmity was

proved by a surgeon, and as the statute pointed

to the trial only, it was not requisite to pro

duce the affidavit of a surgeon on a mere

motion for a commission.

Tindal, C. J.-But if your argument be

allowed to prevail, you can take the rule as a

matter of course, and having obtained the evi

dence of the witness, you can use it or not at

the trial, as you think fit; we must therefore

look to see that it is a bond fide motion.

Gray.—In any case that might be done.

The deponent upon whose affidavit the motion

was made, swore that according to his “infor- .

mation and belief.” the witness was in the

situation described, and this was sufficient to

enable the Court to grant a rule nisi.

Tindal. C. J.-I think you may easily set

the matter right. There is plenty of time, and

it would be very easy to obtain the affidavit of

a medical man. On a subsequent day the re

quired affidavit being produced, the Court

granted a rule nisi.

Davies v. Lowndes, M. T. 1838. C. P.”

a This was the case of the last writ of right,

which has been decided in favor of the te

nant.
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SECURITY FOR COSTS.–CANCELLING OF

BOND.

The Court will not make an order to cancel

a bond given as security for costs, and

which had been obtained on account of the

plaintiff's residence abroad, on an affidavit

stating that he had returned to this country,

and was living here.

Whateley moved for a rule calling on the

defendant to shew cause why the bond given

in this action as security for costs should not

be given up to be cancelled. The action was

commenced in 1836, when the plaintif lived

in the Isle of Man; and a rule for security

for costs having been made absolute, the bond

in question was given by two persons, one of

whom was since dead. The present applica

tion was made on behalf of his co-surety, and

an affidavit was produced, stating that the de

fendant had removed from the Isle of Man in

the month of January, 1837; and that from

that time to the present, he had continued to

live in England as a householder at Cotton

Hall, Stafford, at which place he was altoge

ther domiciled.

Per Curiam.—There is no precedent for

such an application. Terms having been im

posed on the plaintiff by the Court, on the

commencement of the suit, they must surely

last while it continues. This may be a return

to England with an intention frauduleutly to

get rid of the bond.

Rule refused.—Badnall v. Haley, M. T.

1838.—Exch.

HILARY TERM EXAMINATION.

THE number of persons to be ea'a mined next

term does not exceed 108. The notices of

admission are considerably more, but several

of the applicants for admission have been

already examined. This number also includes

eight candidates who have given examination,

but not admission notices. Last term there

were 161 notices of examination ; and if as

*many, proportionately, should fail to attend as

on that and other occasions, the number will

be reduced below 90. The smallest number

hitherto, since the institution of the examina

tion, has been 101, and the highest number

134; viz.

Trinity Term, 1836............ 104

Michaelmas Term ............ 101

Hilary Term, 1837............ 126

Easter Term.................. 107

Trinity Term.................. 103

Michaelmas Term ............ 103

Hilary Term, 1838 ............ 103

Easter Term ............ ...... 104

Trinity Term.................. 134

Michaelmas Term ............ 125

We presume that the effect of the Examina

tion Rules on the number of persons articled

to attorneys cannot be ascertained until the

expiration of five years, except that we believe

there are several instances of persons who do

not apply to be examined, from an apprehen

sion of failure, though it is probable some of

them would have passed. The majority of

those who were postponed in former terms

have succeeded on a second examination.

The examination for Hilary term has been

fixed for Tuesday, the 22d January, being the

first of the ten days within which the exami

nation must take place. The candidates who

desire it, may thus be admitted at the earliest

day which the rules allow. The articles of

clerkship and assignments, if any, with answers

to the questions as to due service (for which see

12 L. O. 51), are to be left with the Secretary

of the Incorporated Law Society, on or before

Thursday, the 17th January ; and it is desi

rable that they should be left as early as con

venient, in order that any defects therein may

be supplied in due time.

The candidates whose articles will not ex

pire before the day of examination, may be

examined conditionally, but they should leave

their articles and answers within the first seven

days of term, so far as such answers can be

given. It has on several occasions been erro

neously supposed, that because the answers

could not go to the end of the five years, it

was unnecessary to leave them. The docu

ments must be made as perfect as circum

stances will permit, and the further evidence

will be received afterwards.

THE EDITOR'S LETTFR BOX.

-

We will endeavour to comply with the re

quest of a correspondent as to the Law Lec
tureS.

The letter of J. B. W. will probably appear

next week.

The further letters on Words of Inheritance

under the Wills Act, do not appear to carry

the point further than has been already stated.

The communication of “Gent, one, &c.,”

on the Evidence for a Breach of Promise of

Marriage, shall be attended to.
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THE

LIFE OFTHE EARL OF CLARENDON.

The name of Lord Clarendon has descended

to us rather as a statesman than as a lawyer:

still, in our series of lives of eminent lawyers,

it is improper to pass over one who filled so

long the first office in the law. We have there

fore abridged the history of his legal life from

the Memoirs of his Lordship recently given to

the world by Mr. Lister.
Edward Hyde was born on the 18th of

Feb. 1609, at his father's house at Dinton, in

the county of Wilts. His father was Henry,

third son of Lawrence, who was a younger son

of Robert Hyde, of Norbury. In 1622 he was

sent to Magdalen Hall, Oxford, but his success

there does not seem to have been very remark

able. In 1625 he was entered in the Middle

Temple, of which his uncle, Sir Nicholas Hyde,

was then treasurer. But, in consequence of

the plague which raged in London during the

Summer months, and caused the removal of

the courts of justice from Westminster to

Reading, he abstained from going to London

till the eve of Michaelmas Term. There sick

ness arrested the progress of his studies. On

the evening of his arrival he was siezed with

an ague, which so much weakened him that

his friends feared consumption would ensue,

and his uncle sent him for recovery to Pirton,

in Wiltshire, where his father was then re.

siding. Change of air does not appear to have

restored him soon. The ague continued long,

the fits increasing in frequency till the begin.

ning of the ensuing year, and it was not till

the summer that his disorder left him. He

did not return to the Middle Temple till the

ensuing Michaelmas, and sickness thus occa

signed the loss of a whole year, which other

Wise he might have devoted to his profession.

l: had also induced habits of idleness, which

disposed him rather to waste more time, than

to repair the time that was lost. He confesses

that when he returned, “it was without great

application to the study of the law for some

years.” It appears, too, that the society into
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which he fell was of a kind ill calculated to

promote the diligence of a law student. His

associates were chiefly military men, of whom,

during the disastrous war of 1627, there were

many in London; and with them, during a

whole year, he spent much of his time. But

though his companions were idle and dissolute,

he denies that he was contaminated by their

example. Circumstances are often estimated

less by their tendency than by their results.

Unfavourable to his prospects as was the so

ciety he then kept, yet subsequent success

caused him to look back benignantly upon

these early obstacles to his progress. He

seems to have thought that such a course of

life might even have tended to improve his

worldly knowledge, and would say, that “since

it pleased God to preserve him whilst he did

keep that company (from which he wonderfully

escaped from being involved in many incon

veniences), and to withdraw him so soon from

it, he was not sorry that he had some experi

ence in the conversation of such men, and of

the license of those times.” Yet he was not

insensible to his risk, and added that “he had

more cause to be terrified upon the reflection,

than the man had who viewed Rochester bridge

in the morning that it was broken, and which

he had galloped over in the night.” This

period was perhaps fraught with danger rather

to his moral qualities than to his mental pow

ers; for, with respect to the attainment of

general information, it was not wholly wasted.

He was fond of literature, and employed seve

ral hours each day in reading. He could not,

however, bring himself to an industrious pur

suit of the study of the law, and appears to

have been rendered comparatively attentive

only by the superintendence of his uncle, Sir

Nicholas Hyde, who almost daily proposed to

him some law case, and required his opinion

upon it. His studies were again interrupted

by sickness.

In July 1628, he was sent to “ride” the

Norfolk circuit, with his uncle, the Chief Jus

tice. He hoped by this journey to escape the

small-pox, which then raged in London; but

in the very commencement of the circuit, on

the day after his arrival at Cambridge, he was
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attacked by this disease. His malady was so

severe, that for a while his life was despaired

of; but, in little more than a month from the

commencement of his illness, he was enabled

to remove to Pirton for the more complete

recovery of his health; and in the course of

the autumn, returned to his studies at the

Middle Temple.

In 1634, the lawyers of four of the principal

inns of court determined to perform a masque

“as an expression of their love and duty to

their Majesties;” and “because this action

would manifest the difference of their opinion

from Mr. Prynne's new learning, and serve to

confute his Histriomastia against interludes.”

This practical confutation (as it was strangely

termed) was conducted by eight members of

the four principal inns of court; and among

tnese eight select managers were Hyde. White

locke, Selden, the Attorney General Noy, Sir

Edward Herbert, and Sir John Finch. To

Hyde and to Whitelocke was allotted the task

of conferring with the Lord Chamberlain and

the Comptroller of the Household, and taking

order about the scenery and preparations in

the banqueting house. The masque is mi

nutely described by Whitelocke, who seems to

dwell with pride and pleasure on the part he

bore in this pageant. It is related by him, how

sixteen “grand masquers” were to lead the

revels, being “four gentlemen of each inn of

court most suitable for their persons, dancing,

and garb for that business:” how each party

of four was to be drawn in a chariot with six

horses; how difficult it was to settle the pre

cedence of the chariots, which respectively

represented the dignity of each inn of court,

till that thorny point was decided by lot; how

impossible to decide where each individual of

the parties of four was to sit in his chariot, till

the committee conceived the happy thought of

having them made, like the Roman triumphal

chariots, “ of an oval form, so that there was

no precedence in them P. Next are celebrated

the glories of the procession, which went forth

from Ely House in Holborn, down Chancery

Lane, to Whitehall. First was the Marshal

and his men; after him, one hundred gentle

men of the inns of court, mounted on horse

back, “in very rich clothes, scarce any thing

but gold and silver lace to be seen of them,”

with a page and two lacqueys to each. Then

came the antimasques, “the first antimasque

being of cripples and beggars on horseback,

mounted on the poorest, leanest jades that

could be gotten out of the dirt-carts; the

habits and properties of these cripples and

beggars being most ingeniously fitted by the

committee's directions, whergin Mr. Attorney

Noy, Sir John Finch, Sir Edward Herbert,

Mr. Selden, those great and eminent persons,

took extraordinary care and pains.” Next

followed other antimasques ; one of which,

being designed to ridicule such projectors as

sought patents for useless schemes, is said to

have been devised entirely by the inventive

brain of Mr. Attorney Noy. To these practical

ocularities succeeded, in procession, the mu

icians, and the “grand masquers,” in their
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oval chariots; “their habits, doublets, trunk

hose, and caps of most rich cloth of tissue

and wrought as thick with silver spangles as

bºy cºuld be placed, large white silk stockings

up to their trunk-hose, and rich sprigs in their

caps, themselves proper and beautiful young

gentlemen.” In this melo-dramatic guise

passed the “pride, pomp, and circumstance”

of law, down Chancery Lane to Whitehall,

where they paraded round the Tilt-yard, that

the King and Queen “might have a double

view of them.” They alighted at Whitehall

gate, where they were graciously received, and

then the masque began, “and was incompara

bly performed.” Then followed a ball, in

which the Queen danced with some of the

masques, and did “judge them as good dancers

as ever she saw.” Then a banquet ensued,

after which all departed; “and thus,” says

Whitelocke, with quaint solemnity, “was this

earthly pomp and glory, if not vanity, soon

past and gone, as if it had never been.” Soon

afterwards, Hyde and Whitelocke, and two

others, were deputed to the office of returning

thanks, in the name of the four inns of court,

to the King and Queen, “for their gracious

acceptance of the tender of their service in the

late masque.” The selection of Hyde as one

of the four conductors of a pageant so inter

esting to the pride of the community to which

he belonged, is some evidence of his popu

larity. Of his professional success at this

period, there is no distinct evidence; it may,

however, be inferred, from the circumstance

which is recounted as contributing most ma

terially to his advancement in 1635, that he

was already well known, and of good reputation

for ability and learning. Upon the death of

the Earl of Portland, the Lord Treasurer, in

1635, the Treasury was put under the manage

ment of commissioners, of whom Laud, Arch

bishop of Canterbury, was one. Laud, who

had been at enmity with Portland, diligently

inquired into the state of this department,

hoping to make “discovery of past actions

which might reflect upon the memory of the

late Treasurer.” Among the vexatious acts of

the Earl of Portland was one by which he had

“disobliged the merchants in a very sensible

degree, in requiring them to unlade their ships

at the Custom House quay or wharf,” alleging

a former order of the Court of Exchequer

that all fine goods should be landed there.

The merchants murmured at the restraint,

complaining that they were compelled to land

not only fine goods, but all their merchandise,

at the quay, to the great impediment of trade,

without advantage to the public service, but

merely for the benefit of a favourite of the

Lord Treasurer, a farmer of the customs, to

whom the quay belonged. One of the mer

chants, named Harvey, reported to Laud this

grievance, and added that a petition on the

subject had been signed by the principal mer

chants in the city, and, through the hands of a

Secretary of State, had been presented to the

King ; that the petition was referred to the

Treasurer, and had obtained no redress. Laud

desired that the petition might be shewn to
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him. Harvey answered that he believed it to

be “in the hands of Mr. Hyde, who had

drawn it, and was of council with the mer

chants throughout the whole proceedings, and

was so warm in it, that he had exceedingly

provoked the Lord Treasurer, who would have
ruined him if he could.” Laud asked who

Hyde was; and learned from Harvey that he

was a young lawyer of the Middle Temple,

who was not afraid of being counsel for the

merchants, “when all men of name durst not

appear for them;” that he was “generally

known,” and that he had married a daughter

of Sir Thomas Aylesbury. Furnished with

this clue, the Archbishop spoke next to

Sir Thomas Aylesbury, and made him the

bearer of a request for an interview with his

son in law. Hyde consequently went to the

Archbishop, whom he found alone in his

garden at Lambeth, and who, he says, re

ceived him civilly. Laud made inquiries

concerning the merchants’ petition, and re

quested Hyde to bring it to him, together

with any other papers he possessed concerning

that affair or the general business of the cus

toms; and Hyde complied with this request,

delivering together with the petition, many

other useful papers. The impression made by

the young lawyer appears to have been very

favourable. Laud expressed a wish to see him

often, and ever afterwards treated him kindly ;

spoke well of him, and honoured him with

special notice when (as it frequently happened,)

he pleaded before the Privy Council. . He also

engaged Hyde's services on many occasions; and

particularly in raising money for the building

of St. Paul's Church. He never afterwards

“rode” the circuits, an omission which he seems

to have regretted, both because it would have

improved his acquaintance with various classes

of his countrymen, and because there is a very

good and necessary part of learning in the law,

which is not so easily got any other way.”

In the daily distribution of his time, he

devoted the forenoon to the business of the

Court. 'The time of dinner (which unlike

other students, he very seldom ate in the Hall)

he contrived to spend in the society of chosen

friends. He dedicated the afternoon to taking

instructions, and to other professional business.

He abstained from supper (the most festive

meal of that period) that he might rise earlier,

and have more time to be disposed of as he

pleased ; and the time so gained, he usually

applied to the acquisition of general knowledge.

After this introduction into political life, he

was soon mixed up in the principal events of

that momentous period. His adherence and

aid to the royal cause, are too well known to be

here particularised. Inter arma silent leges;

his legal character and duties were many years

in abeyance, and it was as a composer of

dispatches and state papers, a minister of state

and general adviser, that he was employed by

Charles the first and second.

However, on the revival of the hopes of the

royal party in 1658, he was promoted from the

office of Chancellor of the Exchequer to that

of Lord Chancellor, vacant by the death of Sir
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Edward Herbert. The following entry is in

the register in the Council Office:—“ Att the

Court att Bruges, the 13th day of January

1533, St. n. Present, His Majistie, Duke of

York, Lord Lieutenant of Ireland, Mr. Secre

tary Nicholas, Mr. Chancellor of the Exche

quer: His Majistie declared his resolution to

leave his Great Seale in custody of an officer,

and therefore had made choice of Sir Edward

Hyde, Chancellor of the Exchequer, to be

Lord Chancellor of England, unto whom he

forthwith delivered the Greate Seale, and com

manded him to be sworn ; who took the oath

of supremacy and allegiance upon his knee at

the board, and Mr. Secretary Nicholas gave

him the oath of Lord Chancellor of England ;

and then he took his place by his Majisties

command.”. Although the possession of high

sounding offices (says Mr. Lister) with nominal

duties, by men exiled, powerless, and poor,

might to some seem almost ludicrous, yet the

maintenance of these offices was not unwise.

They practically asserted that the functions

of monarchy were not extinct. They pointed

perpetually to eventual restoration. They

tended to keep up the spirits of the Royalists,

and perhaps, even to rouse the flagging zeal of

the king's allies. They were among the out

ward and visible signs of his being still a king.

They were open testimonies of regard and con

fidence to those tried adherents to whom he

gave them, and to whom, in reward for their

valuable services he had little else to bestow.

Moreover, it was desireable that the great posts

of government should not be vacant, to be

bargained for by apostates, as the price of

assistance; and that whenever the king’s re

storation might occur, no scramble for office,

among men whose temporary influence was

their sole title, should be added to the other

difficulties of such a crisis. There was also an

additional reason why the Great Seal should

be placed in the hands of a responsible minis

ter, in the fact, that numerous applications

were made to the king by persons in England,

who, foreseeing the probability of his restora

tion, sought confirmation under the Great

Seal of their title to offices and lands, received

and purchased from the existing government.

Lord Clarendon was a witness of the Resto

ration in 1660. He was with Charles at Can

terbury, in his progress to London ; followed

his triumphal entry to the capital, and took

his seat on the 1st of June in that year as

Speaker in the House of Lords. He also sat

on the same day in the Court of Chancery, and

Lord Manchester was made Speaker pro tem

pore, in his absence. He now entered upon

the arduous duties of that high office, of which

hitherto he had had only the envy and the

name. It is to be observed, that in the first

year of Lord Clarendon's chancellorship, the

great blow was given to the feudal system, by

the abolition of the most oppressive parts of

that tenure. But from that time to his death

he became incessantly engaged in the political

intrigues of his time, in which, perhaps, he

played too conspicuous a part. He continued

to hold the Great Seal until the 30th of August
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1667, when it was taken from him and given

to Sir Orlando Bridgman. He afterwards re

tired into banishment, and expired at Rouen,

on the 9th of December 1674. His judicial

character is thus summed up by Mr. Lister :

“The means of exhibiting Lord Clarendon

as an Equity Judge, and of estimating his effi

ciency in that character, are very scanty. The

political functions of the Lord Chancellor

then preponderated over the judicial functions

much more than in recent times; and the

choice of persons to fill that office shows that,

in the opinion then current, high legal qualifi

cations were by no means deemed essential.

It was not held to be a valid objection against

Lord Clarendon that he had for twenty years

ceased to practise at the bar; against his suc

cessor Bridgman, that he was only a Common

Law Judge, and knew nothing of Equity; or

against Bridgman's successor Shaftesbury, that,

though he had studied law in his youth, he had

never practised at all.

“There is no contemporary testimony of any

weight with respect to the ability with which

Clarendon performed duties for which the very

different avocations of the preceding twenty

years must have tended to unfit him. The

statement made by the Speaker Onslow, on

the authority of the Master of the Rolls (Sir

Thomas Clarke), that Lord Clarendon never

made a decree in Chancery without the assist

ance of two of the judges, implies a conscious

ness of want of knowledge, but does not prove

that the precaution was required.”

“Pepys hears some causes tried before him,

and says, “I perceive my Lord is a most able

and ready man;’b but Pepys' authority on this

point cannot be estimated very highly. There

is evidence of Lord Clarendon having devoted

his attention to the improvement of his Court

and its appendages, then labouring under the

long-lived imputation of harrassing the suitor

by vexatious delay. In conjunction with Sir

Harbottle Grimstone, Master of the Rolls, he

framed some useful regulations, known by the

name of “Lord Clarendon's Orders,” for the

better administration of the offices of the

Masters in Chancery, and of the Six Clerks,

as also respecting the examination of witnesses,

the hearing of causes, injunctions, commit

ments, and sundry other branches of proce

dure in Equity.

“Nor was law reform neglected by the legis

lature under Lord Clarendon's administration.

It appears from the Journals of the House of

Commons, that on October 5, 1666, it was

resolved, “That a Committee be appointed

to confer with such of the Lords, the Judges,

and other persons of the long robe, who have

already taken pains, and made progress in pe.

rusing the statute law; and to consider of re

pealing such former statute laws as they shall

find necessary to be repealed; and if expedient,

of reducing all laws of one nature under such

a method and head as may conduce to the

more ready understanding, and better execu

a Burnet, i, 161, note.

b Pepys, ii, 197.

tion of such laws.”c Lord Clarendon was de

prived of the Seals in the following year; and

no fruits of this laudable project of consolidation

and reform appeared during the short inter

vening period : but two acts, having the amend

ment of the law for their object, namely, “An

Act for the prevention of vexations and op

pressions by arrests, and of delays in suits of

law;” and, “An Act for avoiding unneces

sary suits and delays,”d were passed while he

was in office.”

He was raised to the peerage on being

created Chancellor, by the title of Baron

Hyde, and was afterwards created Earl of

Clarendon.

MR. SOLOMON'S CASE.

IN our eleventh volume, p. 49, we stated

the law “on the construction of the Annual

Indemnity Act, with reference to the case

of Mr. Sheriff Solomons.” It will be re

membered that that gentleman, being of

the Jewish persuasion, was elected an alder

man of the city of London, and was refused

admission to that office, on the ground that

he had not taken the declaration under the

9 G. 4, c. 17, and that he was not pro

tected by the Annual Indemnity Act. We

ventured at that time to dispute the opinion

of the Court of Aldermen; and we thought

“that for the present, he was admissible to

the Court.” The case has been for some

time before the Court of Queen's Bench ;

and Lord Denman, C. J., in last Trinity

Term, delivered judgment, in accordance

with the view which we took. “ The

question,” said his Lordship, “which the

Court has to decide in this case is, whether

the Court of Aldermen of the city of Lon

don were right in refusing to admit Mr.

Solomons, as alderman of the ward of Ald

gate, for which he had been duly elected,

and in issuing a precept for a new election,

under the authority of which the defendant

was elected. The Court refused to admit

Mr. Solomons to the office, on the ground

of his default to make the declaration under

the 9 G. 4, c. 17, s. 2, antecedently to his

admission. We are of opinion that the

Court ought to have admitted him previ

ously to calling upon him to make the de

claration, and that there was no vacancy

when the precept for a new election was

issued; and that consequently it was issued

improperly.”

Judgment for the Crown.—The Queen v.

Humphrey, 3 Nev. & P. 681.

c Commons Journals, Oct. 5, 1666.

d Car. 13, c. 2, 17, c. 8.
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PRACTICE OF RETAINERS.

We have from time to time given publicity

to disputed cases of Retainer, and now pro

ceed to state some points which we believe

are not yet generally known. It is equally

important to the Bar and to the Attorneys,

that early information should be obtained

and communicated on all questions of this

kind, and especially where the practice is

attempted to be carried farther than has

been generally understood in the profession.

The eagerness with which a few of the

leading counsel are sought to be retained

has occasioned many nice distinctions, some

times set up by the contending attorneys,

and sometimes by the barristers' clerks.

One of the cases which has recently come

to our knowledge is as follows:

On the 4th of February last, an action was

brought by an attorney for his bill of costs.

The declaration was delivered, and the venue

laid in Surrey.

On the 1st March the defendants’ attorneys

took out a summons to tax the bill and stay

proceedings, undertaking to pay what should

be found due on taxation.

On the 3d March the defendants' attorneys

gave a retainer to a learned serjeant. It was

drawn as a retainer in the cause generally;

but on the defendants’ attorney mentioning

to the serjeant's clerk that it was apprehended

the plaintiff would make an application to the

Court, and if he obtained a rule nisi the ser

jeant's services would be required to shew

cause against such rule, the clerk said the

retainer should be given on motion, and

altered it accordingly.

On the 7th March the Judge made an order

to tax. Upon which the plaintiff offered the

serjeant a retainer on his intended motion to

the Court to set aside the Judge's order, but

was informed the serjeant was already retained

on behalf of the defendant.

On the 27th of April the plaintiff obtained a

rule nisi to set aside the Judge’s order.

On the same day the plaintiff gave a retainer

to the serjeant, on the trial in Middlesex, the

venue having been changed from Surrey: this

retainer was drawn in the cause generally, but

was accepted on the trial in Middlesex only.

No notice was given to the defendants’

attorney of this retainer.

On the 10th of May the serjeant shewed

cause against the rule, on behalf of the defen

dants.

On the 12th of June the Court gave judg

ment, discharging the rule nisi.

The taxation then proceeded, and more

than one-sixth of the bill was taxed off. The

plaintiff being dissatisfied with the result, gave

notice of his intention to apply to the Court to

review the taxation, and gave the serjeant a
retainer on such motion.
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The defendants' attorneys having been in

formed by the plaintiff that he had given such

retainer protested against the serjeant's re

ceiving it, and declined to consent to abide by

the decision of a barrister as to whether the

serjeant could hold such a retainer or not,

and wrote to the serjeant’s clerk, with a state

ment of the facts, leaving the serjeant to act

as he thought right.

The serjeant's clerk stated the rule was to

give a separate retainer for every separate

motion; but it is hardly possible to conceive

that such can be the established practice, as

the inconvenience that would arise from such

a course would be endless.

More than one-sixth having been taxed off,

the next step to be taken would be to decide

who should pay the costs of the taxation, or

either party might object to the taxation, and

apply to the Court to review it, and if the

plaintiff retain the serjeant to move to review

the taxation, the defendants might retain him

to move that the plaintiff pay the costs of the

taxation; and on the first day of term the

learned serjeant might be placed in the extra

ordinary position of moving, at ten o’clock,

that the plaintiff might pay the costs of taxa

tion, and the next half hour moving the Court,

on behalf of the plaintiff, that the former taxa

tion might be reviewed, or perchance set aside

altogether, and many other motions might also

arise which it would be impossible to anti

cipate, each party scrambling to give a re

tainer, on some motion which the other party

could not foresee.

The serjeant declined deciding the question

himself, and with the knowledge, but without

the consent of the defendants’ attorneys, it

was referred to Sir William Follett, whose

opinion was as follows:

“If the plaintiff insists on the serjeant's

taking his brief on the motion to review the

taxation, I think he is entitled to his services.

Nov. 1838. “ W. W. F.”

Another point recently advanced is, that

a retainer in an equity cause must be fol

lowed by giving a brief in every proceeding

before the Court in the course of the cause,

whether on motion or petition, otherwise

the retainer is vacated, even though many

of such motions or petitions belong to

junior counsel, and where ordinarily no

briefs are delivered to Queen's counsel,

and where indeed the solicitor would not be

justified in incurring the expense as well of

additional copies of the papers, as of the fees

of such Queen's counsel. The consequence

of this claim is likely to be, that the leading

counsel only will be engaged in these peti

tions and motions, to the prejudice of the

juniors, who are fairly entitled (besides the

emolument) to the advantage of the prac

tical experience which these interlocutory

applications would afford them. We have
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not heard whether this point has undergone

any formal discussion or been submitted to

any barrister, but it is material that practi

tioners should be aware that the clerks of

some of the leading counsel have raised the

question.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXIV.

BENEFIC ES IN PLURALITY.

1 & 2 Vict. c. 106.

[Concluded from page 137.]

32. Penalties for non-residence, on incum

bent not having a licence or exemption, unless

he be resident on another benefice. -

33. Licence to reside out of the usual house,

if unfit.

34. Houses purchased by govenors ofQueen

Anne's bounty to be deemed residences.

35. Vicar or perpetual curate may reside in

rectory house.

36. Widow of any spiritual person may

continue in the house of residence for two

months after his decease.

37. No spiritual person, being head ruler of

any college or hall within either of the

universities of Oxford or Cambridge, or being

warden of the university of Durham, or being

head master of Eton, Winchester, or West

minster school, or principal or any professor of

the East India College, having been appointed

such principal or professor before the time of

the passing of this act, and not having respec

tively more than one benefice with cure of

souls, shall be liable to any of the penalties or

forfeitures in this act contained for or on

account of non-residence on any benefice.

38. That no spiritual person being dean of

any cathedral or collegiate church, during such

time as he shall reside upon his deanery, and

no spiritual person having or holding any pro

fessorship or any public readership in either of

the said universities, while actually resident with

in the precincts of the university and reading

lectures therein, (provided always that a certifi

cate under the hand of the vice chancellor or

warden of the university, stating the fact of

such residence, and of the due performance of

such duties, shall in every such case be trans

mitted to the bishop of the diocese wherein the

benefice held by such spiritual person is situate

within six weeks after the thirty first day of

December in each year;) and no spiritual

person serving as chaplain of the Queen’s or

King's most excellent Majesty, or of the

Queen Dowager, or of any of the Queen’s or

King’s children, brethren, or sisters, during so

long as he shall actually attend in the

discharge of his duty as such chaplain in the

household to which he shall belong; and no

chaplain of any archbishop or bishop, whilst

actually attending in the discharge of
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his duty as such chaplain; and no spiritual

person actually serving as chaplain of the house

of commons, or as clerk of the Queen’s or

King's closet, or as a deputy clerk thereof while

any such person shall be actually attending and

performing the functions of his office; and no

spiritual person serving as chancellor or vicar

general or commissary of any diocese, whilst

exercising the duties of his office; or as arch

deacon, while upon his visitation, or otherwise

engaged in the exercise of his archidiaconal

functions; or as dean or subdean, or priest or

reader, in any of the Queen’s or King's royal

chapels at Saint James's or Whitehall, or as

reader in the Queen’s or King’s private chapels

at Windsor or elsewhere, or as preacher in anyof

the inns of Court, or at the Rolls, whilst actually

performing the duty of any such office respec

tively; and no spiritual person, being provost

of Eton College, or warden of Winchester

College, or master of the Charter house, or

principal of Saint David’s College, or principal

of King's College, London, during the time for

which he may be required to reside and shall

actually reside therein respectively, shall be

liable to any of the penalties or forfeitures in

this act contained for or on account of non

residence on any benefice for the time in any

year during which he shall be so as aforesaid

resident, engaged, or performing duties, as the

case may be, but every such spiritual person

shall, with respect to residence on a benefice

under this act, be entitled to account the time

in any year during which he shall be so as

aforesaid resident, engaged or performing du

ties, as the case may be, as if he had legally

resided during the same time on some other

benefice; any thing in this act contained to the

contrary notwithstanding.

39. Performance of cathedral duties, &c.

may be accounted as residence, under certain

restrictions.

40. Existing rights as to exemptions and

licences preserved.

41. If house of residence not kept in repair,

the incumbent to be liable to the penalties for

non residence.

42. That every spiritual person applying for

a licence for non residence shall present to the

bishop a petition signed by himself or by some

person approved by the bishop in that behalf,

and shall state therein whether such spiritual

person intends to perform the duty of his bene

fice in person, and in that case where and at

what distance from the church or chapel of

such benefice he intends to reside; and if he

intends to employ a curate such petition shall

state what salary he proposes to give to such

curate, and whether the curate proposes to

reside or not to reside in the parish in which

such benefice is situate; and if the curate

intends to reside therein, then whether in the

house of residence belonging to such bene

fice, or in some and what other house ;

and if he does not intend to reside in the

parish, then such petition shall state at what

distance therefrom, and at what place, such

curate intends to reside, and whether such cu

rate serves any other and what parish us incum
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bent or curate, or has any and what cathedral

preferment, and any and what benefice, or offici

ates in any other or what church or chapel; and

such petition shall also state the annual value

and the population of the benefice in respect of

which any licence for non residence shall be

applied for, and the number of churches or

chapels, if more than one, upon such benefice,

and the date of the admission of such spiritual

person to the said benefice; and it shall not

be lawful for the bishop to grant any such

licence unless such petition shall contain a

statement of the several particulars aforesaid;

and every such petition shall be filed in the

registry of the diocese by the registrar thereof,

and shall be open to inspection, and copies

thereof made, with the leave in writing of the

bishop.

43. Thatit shall be lawful for the bishop, upon

such petition being presented to him, and upon

such proofs being adduced as to any facts

stated in any such petition as he may think

necessary and shall require, to grant, in such

cases as are hereinafter enumerated, in which

he shall think fit to grant the same, a licence

in writing under his hand for such spiritual

person to reside out of the proper house of

residence of his benefice, or out of the limits of

his benefice, or out of the limits prescribed by

this act, for the purpose of exempting such per

son from any pecuniary penalty in respect of

any non residence thereon ; which licence shall

express the cause of granting the same licence

(that is to say,) to any spiritual person who

shall be prevented from residing in the proper

house of residence or within the limits of such

benefice, or within the limits prescribed by this

act, by any incapacity of mind or body; and

also for a period not exceeding six months to

any spiritual person on account of the dange

rous illness of his wife or child making part of

his family, and residing with him as such ; but

that no such licence on account of the illness

of a wife or child shall be renewed save with

the allowance of the archbishop of the province

previously signified under his hand in pursu

ance of a recommendation in writing from the

bishop, setting forth the circumstances, proofs,

and reasons which induce him to make such

recommendation; and also to any spiritual

person having or holding any benefice

wherein there shall be no house of resi

dence, or where the house of residence shall be

unfit for the residence of such spiritual person,

such unfitness not being occasioned by any

negligence, default, or other misconduct of

such spiritual person, and such spiritual person

keeping such house of residence, if any, and

the buildings belonging thereto, in good and

sufficient repair and condition to the satisfaction

ºf the bishop, and a certificate under the

hand of two neighbouring incumbents, coun

tersigned by the rural dean, if any, that no

house convenient for the residence of such

spiritual person can be obtained within the

limits prescribed by this act, being first pro

duced to the bishop ; and also to grant to any

*piritual person holding any benefice, and

ºccupying in the same parish any mansion or
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messuage whereof he shall be the owner a

licence to reside in such mansion or messuage,

such spiritual person keeping the house of

residence and other buildings belonging there

to in good and sufficient repair and condition,

and producing to the bishop proof to his satis

faction at the time of granting every such

licence of such good and sufficient repair and

condition: provided always, that any such

spiritual person, within one month after refu

sal of any such licence, may appeal to the

archbishop of the province, who shall confirm

such refusal, or direct the bishop to grant a

licence under this act, as shall seem to the

said archbishop just and proper.

44. In cases not enumerated bishops may

grant licences to reside out of limits of benefice

subject to allowance by the archbishop.

45. That during the vacancy of any see the

power of granting licences of non residence

under this act, subject to the regulations

herein contained, shall be exercised by the

guardians of the spiritualities of the diocese;

or in case the bishop of any diocese shall be

disabled from exercising in person the functions

of his office, such power shall be exercised by

the person or persons lawfully empowered to

exercise his general jurisdiction in the diocese;

provided always, that no licence granted by

any other than the bishop ahall be valid until

the archbishop of the province shall have

signified his approbation of the grant of such

licence by signing the same.

46. That no licence for non residence granted

under this act or under the said hereinbefore

second recited act shall continue in force after

the thirty-first day of December in the year

next after the year in which such licence shall

have been or shall be granted.

47. Fee for licence.

48. Licences not to be void by the death ol

removal of the grantor.

49. Licences may be revoked.

50. Copies of licences or revocations to be

filed in the registry of the diocese, and a list

kept for inspection; and copies transmitted to

churchwardens and publicly read at the first

visitation.

51. List of licences allowed by the arch

bishop, or granted inhis own diocese, tobe annu

ally transmitted to her Majesty in council, who

may revoke licences, &c., Licence, although

revoked, to be deemed valid between the grant

and revocation.

52. Incumbents to answer questions trans

mitted to them by bishop.

53. Annual return to be made to her majesty

in council of residents and non residents, &c.

54. Residence may be enforced by monition,

or the living sequestered. Appeal against se

questration to the archbishop.

55. Incumbents returning to residence on

monition, to pay the costs.

56. Incumbent returning to residence on

monition, but again absenting himself within

12 months, the bishop may, without further

monition, sequester.

57. That in every case in which any arch

bishop or bishop shall think proper, after pro



ceeding by monition for the recovery of any

penalty under this act for non-residence of

more than one-third part of the yearly value

of any benefice for any non-residence exceed

ing six months in the year, to remit the whole

or any part of any such penalty, such arch

bishop shall forthwith transmit to her Majesty

in council, and such bishop shall forthwith

transmit to the archbishop of the province to

which he belongs, a statement of the nature

and special circumstances of each case, and

the reasons for the remission of any such

penalty: and it shall thereupon be lawful for

her Majesty in council, or for the archbishop,

as the case may be, to allow or disallow such

remission in whole or in part, in the same

manner as is provided in this act with relation

to the allowance or disallowance of licences of

non-residence granted in cases not herein

before expressly enumerated: Provided always,

that the decision of the archbishop with res

pect to cases transmitted to him from a bishop

shall be final.

58. Benefice continuing so sequestrated one

year, or being twice so sequestrated within two

years, to become void.

59. Contracts for letting houses in which

any spiritual persons required by bishop to

reside to be void. Penalty for holding adverse

possession 40s. for every day.

60. Incumbent not liable to penalty for non

residence while the tenant occupies.

61. Vicar’s oath relating to residence abo

lished.

62. On avoidance of benefice not having fit

house of residence bishop to raise money to

build one by mortgage of glebe, &c. for 35

ears.
y 63. Bishop to transmit copies of report, &c.

to patron and incumbent, who may object

within two months, and if so, bishop may order

plan to be modified or abandoned.

64. Every mortgagee to execute a counter

part of the mortgage, to be kept by the incum

bent, &c.

65. On failure of payment of principal and

interest for forty days after due, mortgagee

may distrain.

66. Money borrowed to be paid to such

persons as the bishop shall appoint; who shall

contract for the buildings, &c. and see the

same executed, and pay for them, &c., How

the balance remaining shall be disposed of.

67. Directions for payment of principal and

interest of the mortgages. As soon as the

buildings are completed, incumbent to insure

them against fire.

68. For proportioning the annual payment,

in case of death or other avoidance.

69. All money received for dilapidations,

&c. shall be applied in part of the payments

under the aforesaid estimate ; or in making

some additional improvements, &c

70. Where new buildings are necessary for

the residence of the incumbent, the bishop

may purchase any conveniently situated house,

and a certain portion of land.

71. Buildings and lands to be conveyed to

patron in trust for the incumbent for the time

being.
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72. Governors of Queen Anne's bounty em

powered to lend certain sums to promote the

execution of this act.

73. Colleges in Oxford and Cambridge, and

other corporate bodies, patrons of livings, may

lend any sums without interest, to aid the exe

cution of this act.

74. Allowance to person nominated by the

bishop to pay and apply money.

75. Non-resident incumbents neglecting to

appoint curates, the bishop to appoint.

76. That in every case where a curate is ap

pointed to serve in any benefice upon which

the incumbent either does not reside or has

not satisfied the bishop of his full purpose to

reside during four months in the year, such

curate shall be required by the bishop to re

side within the parish or place in which such

benefice is situate, or if no convenient resi

dence can be procured within such parish or

place, then within three statute miles of the

church or chapel of the benefice in which he

shall be licensed to serve, except in cases of

necessity, to be approved of by the bishop,

and specified in the licence, and such place of

residence shall also be specified in the licence.

77. If duty inadequately performed, the

bishop may appoint a curate; but incumbent

may appeal.

78. In large benefices an assistant curate

may be required. Appeal.

79. Stipend to be paid by committee of
lunatic's estate.

80. Bishops may enforce two services on

Sundays in certain cases. Not to affect the

provision of the act 58 G. 3, c. 45, s. 65.

81. Statement of particulars necessary to be

given, and declaration to be made, on applica

tion for a licence for a curate.

82. Fee for licence.

83. Bishop shall appoint stipends to curates;

and decide differences respecting them.

84. Stipends to curates of incumbents before

20th July 1813, not to exceed a certain rate.

85. Stipends to curates to be according to

specified scale, proportioned to the value and

population of the benefice.

86. Larger stipends in certain cases of larger

value and population. Bishop may require

two curates. Appeal.

87. Smaller stipends in certain cases.

88. Stipend of curate engaged to serve in

terchangeably at different benefices belonging

to the same incumbent.

89. How the stipends shall be adjusted

where the curate is permitted to serve in two

adjoining parishes.

90. Agreements for stipends to curates con

trary to this act void.

91. Curate's stipend, if of the value of the

benefice, liable to all charges.

92. Bishop may allow incumbent to deduct

from curate's stipend for repairs to a limited

amount, in certain cases.

93. Curate directed to reside in parsonage

house, in case of non-residence of incumbent,

may have certain portion of glebe assigned to

him by bishop.

94. Curates to pay taxes of parsonage houses
in Certain cases.
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95. Curate to quit cure upon having six

weeks notice from new incumbent within six

months after his admission, and in other cases

incumbent, with bishop’s permission, may dis

possess curate of cure on six months notice.

Appeal.

96. Curate peaceably to deliver up posses

sion of house of residence within six months

after notice, or pay 40s. per day.

97. Curate not to quit curacy without three

months notice to incumbent and bishop, under

a penalty.

98. Bishop may license curates employed

without nomination, revoke any licence, and

remove the curate, subject to appeal to the

archbishop.

99. Bishop may appoint curates to all se

questered benefices.

100. Stipend of curate of sequestered bene

fice to be paid by sequestrator.

101. Proviso for payment by succeeding in

cumbent, where profits during sequestration

insufficient.

102. Licences to curates, and revocations

thereof, to be entered in the registry of the

diocese.

103. Repeal of part of 6 & 7 W. 4, c. 77.

104. Provision for benefices in certain Welsh

dioceses.

105. Provision for curates in certain Welsh

dioceses.

106. No spiritual person to serve more than

two benefices in one day.

107. Provisions relating to bishops to apply

to archbishops in their own dioceses.

108. Power of archbishops and bishops as to

exempt or peculiar benefices, &c.

l69. Where jurisdiction is given to bishop,

&c. all concurrent jurisdiction to cease.

110. Sequestrations under this act to have

priority.

ll 1. The mode of appealing to the arch

bishop of the province.

112. Regulations respecting monitions and

sequestrations.

il3. Sequestration not to issue after moni

tion to reside, until service of order.

114. Recovery of penalties against spiritual

persons.

115. Recovery of fees, &c.

116. Penalty on registrar for neglect.

117. Recovery of penalties against laymen

or unbeneficed clergymen.

118. Penalties not recoverable for more than

one year.

119. Application of penalties.

120. Commencement and conclusion of the

year.

121. How months to be calculated.

122. Certified copy of entry of licence to be

evidence.

123. Statements how to be verified.

124. Definition of the term “cathedral pre

ferment,” and “benefice.”

125. Who to be considered patron.

126. How consent of patron to be vestified,

where patronage in the crown

127. How where patron is an incapacitated

person.

128. How where patronage is attached to

the duchy of Cornwall.

129. That the distance between any two

benefices for the purposes of this act shall be

computed from the church of the one to the

church of the other by the nearest road or

footpath, or by an accustomed ferry; and if

on one of the said benefices there be two or

more churches, then the distance shall be com

puted from or to the nearest of such churches,

as the case may be; or if on one of such bene

fices there be no church, then in such manner

as shall be directed by the bishop of the dio

cese in which the benefice proposed to be

taken and held by any spiritual person in addi

tion to one already held by him shall be locally

situate. -

130. Population how to be computed.

131. Tables of fees to be taken by officers

with respect to admissions to benefices, by

whom to be established.

132. Act not to affect powers of bishops.

133. Act not to extend to Ireland.

A CHRISTMAS CASE.

To the Editor of the Legal Observer.

Mr. Editor,

If the following MS. case should be thought

worthy of insertion in the Legal Observer, I

shall be happy to furnish you with similar

cases from time to time as they arise, the

reporters having unaccountably omitted to

notice many decisions, equally curious with the

present. I remain, Sir,

Your obedient servant,

M. ScribleRUs.

[MS. Cases, not to be found in the books.]

Miller v. Dobson, -

Q. B. Dobson v. Miller. } H. T. I Vict.

THEse were cross actions on the case, in

which each party sought to recover from the

other damages in respect of the undivided

moiety of a sheep. It appeared that the plain

tiff and defendant were tenants in common of

a wether sheep, which was kept at their joint

expence; that in June, 1837, Miller was de

sirous of shearing the said sheep, but that

Dobson refused to consent; whereupon Miller

sheared the hinder half of the sheep, and con

verted the wool to his own use. On the night

of the day when this shearing took place, the

sheep in question, while attempting to get

through a hedge, became entangled in some

briars, which held it fast by the unshorn half,

until the farm servants extricated it in the

morning. The night having been very rainy,

the animal contracted a disease, of which it

ultimately died, and each tenant in common

charged the other with having caused the

death. The actions were tried before Mr.

Justice , at the Summer Assizes for

Gloucestershire, when the jury found a verdict

for the plaintiff in the first action, and for the

defendant in the second ; the learned Judge
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reserving leave to move to set aside the verdict,

and to enter a nonsuit in the first action, and

a verdict for plaintiff in the second.

In the following Michaelmas term, >

Serjt., moved for and obtained a rule nisi

accordingly; against which, in Hilary term,

shewed cause.—Where parties, as

in this case, are tenants in common of a spe

cific chattel, trespass will lie by either for any

direct act which amounts to a total destruc

tion of the subject-matter of the tenancy in

common. Com. Dig. Estates, K. 8. So,

where such total destruction is caused indi

rectly by either, an action on the case will lie.

In this case the sheep being dead, the subject

matter of the tenancy is totally destroyed, and

the only question is, whether either, and

which of the tenants in common has caused

its destruction. It is admitted that if the sheep

had been wholly sheared, it would not have

been caught in the hedge at all; but that it

was not wholly sheared was owing to Dobson’s

refusal, and that refusal was unreasonable, as

the jury have found that June was a proper

month for the operation. It may be said on

the other side, that the death of the sheep was

occasioned by its own act in attempting to get

through the hedge, and therefore that the

special damage complained of is not sufficiently

connected with Dobson’s refusal to shear;

but it is admitted that the sheep might have

gone through the hedge fifty times without

injury, but for the unsheared fleece; and

besides, if the objection goes to nonsuit Miller,

the plaintiff in the first action, it will equally

apply to Dobson, the plaintiff in the second

action. It is submitted, therefore, that there

was a total destruction of the chattel, owing

to Dobson’s act, and consequently that the

verdicts should not be disturbed.

, Serjt., in support of the rule.—lst.

It may be doubted whether there has been a

total destruction of the chattal. In Fenning

v. Grenville, l Taunt. 241, it is said that the

conversion of a chattel by one tenant in com

mon to its general and profitable use, even

though it change the form of the substance, is

not a total destruction so as to give a right of

action. There one of two tenants in common

had cut up a whale, and expressed the oil;

yet it was held not to be a tortious conversion:

so here one tenant in common has turned the

sheep into mutton, that being the general and

profitable use of a wether sheep, and therefore

not a total destruction of the chattel. 2d. If

there has been a total destruction, it was not

caused by Dobson, but by Miller. Admitting

Dobson's refusal to shear, and that the sheep,

if unshorn, would not have been caught in the

hedge, yet the death of the sheep was not

caused by the mere detention in the hedge, but

by a cold or chill from the inclemency of the

weather; now had not the animal been de

prived of half its natural covering, it would

probably have received no injury from the

weather : but it was so deprived by Miller's

act, and therefore he is the cause of the mis

chief. 3d. Miller was not justified in shear

ing the sheep. The facts of the case shew that

A Christmas Case.

the operation was not safe at that season, and

therefore Dobson's refusal was justifiable. At

all events Miller's being possessed of an undi

vided moiety only, cannot justify the shearing

one continuous half of the sheep; if he could

shear at all, it should have been done spartin,

here and there, a little from every part, in

which case it is highly probable the injury

would not have happened. Even if he had

sheared the whole of the sheep, no injury

would have occurred; the whole mischief

therefore arose from Miller's own wrongful

act, and consequently this rule should be

made absolute. Cur. adv. vult.

In this term judgment was delivered by

—, C. J.-These were cross ac

tions, &c. [stating the facts as above..] It was

argued at the bar that one tenant in common

cannot sue the other for an injury to a specific

chattel, unless it amount to a total destruction;

and Fenning v. Grenville was cited to shew

that here the subject-matter of the tenancy

was not totally destroyed, but only put into

another form. That case, however, is distin

guishable on two grounds; 1st, because the

turning the whale blubber into oil was the

only mode of profitably using it; whereas the

sheep in question might have produced a

profit from its wool when alive, as well as from

its flesh when dead; and 2dly, because the

whale was turned into oil in a regular and

marketable manner, while the sheep was not

made into mutton by a butcher, but by dying

of disease, which rendered its flesh unsaleable.

At all events the point is immaterial, since the

declaration is in case, in which form of ac

tion either tenant in common may recover

for any injury to the chattel, though short of a

total destruction. The principal point there

fore is, which of the parties caused the injury

complained of. Now the jury having found

that June was a proper time for shearing, it

must be taken that Dobson’s refusal was un

reasonable ; and since it is admitted that if

the animal had been wholly shorn it would

not have been entangled in the hedge, the

question whether its death was owing to the

detention in the hedge, or to the want of half

its fleece was for the jury, and they have

decided in favour of Miller. Whether Miller

had a right to shear the sheep at all, and if so,

whether he could shear one continuous half of

it, or should have taken the wool spartim,

here and there, the Court give no opinion.

On the whole, we think that there was evi

dence to go to the jury, and that there is no

good ground to be dissatisfied with this deci

sion. The rule, therefore, must be dis

charged.* -

a To this learned case we may add, as a

note, that an undivided moiety of a horse may

be sold. Marson v. Short, 2 Bing. N. C. 118;

11 L. O. 123. Ed.
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PRACTICE.-PAYMENT OF MONEY INTO COURT.

A partner in a banking house which had

stopped payment, but was not insolvent,

drew out his shure of the capital. His

whole property was, by indentures, made

!iable to supply any deficiency in the assets.

The eaecutors of another partner who left

in the house more than his share, filed a

ðill for the administration of his estate, and

called on the partner to pay into Court the

sum he had drawn out. That partner, by

his answer admitted that he drew out the

money, but he insisted, that on taking the

accounts, and winding up the concern, he

would be ſound entitled to a large share of

the assets, after the payment of debts, &c.

Held, that under the circumstances he

ought not to be called on to pay the money

into Court.

The bill in this case stated, among other

things, that in 1828, the defendant Rees Go

ring Thomas became a partner in the banking

house of Esdaile & Co., and that by the articles

of partnership the assets and liabilities of the

firm became vested in the partners in the pro

portions therein.." William Esdaile

was the only capitalist. The other partners

were Pascoe Grenfell, J. A. Harnett. and

Thomas Scott, four per cent. interest was to

be paid on the capital to W. Esdaile. Harnett

retired in 1833, and died in 1836. There were

then only three partners. William Esdaile,

being old and infirm, retired from the manage

ment in 1831 ; but 86,000l. of his stock was

brought into the concern by Grenfell and

omas, who were then the acting partners.

In 1837, this bank of Esdaile & Co., being

very much indebted to the Bank of England

and others, and being about to stop payment,

the Bank of England took the management of

the concern on themselves; and for the pur

pose of getting in the estate, and winding up

the affairs of the firm, inspectors were ap

pointed by indentures; and the partners in

the bank of Esdaile & Co. conveyed all their

individual real and personal estates, and as

signed the general stock of the bank to secure

to the Bank of England and other London

bankers, who advanced money to relieve the

pressure in the house of Esdaile & Co., about

150,000l., consisting of debts then due to these

banks, and of money advanced by them.

Messrs. Glyn, Masterman, and Sims, partners

in different banking houses, were appointed

inspectors. The Bank of England advanced

arge sums, and most of the creditors were

now paid. William Esdaile died in 1837, and

the plaintiffs, Mr. and Mrs. Richardson, be

“ame his legal personal representatives ; and

they, and Robert Winter and wife, and Henry

Esdaile, filed the bill against the Bank of En

# and and the said inspectors, and Rees Goring

Thomas, charging that he (Thomas) had

drawn on his account with the bank of Esdaie

& Co., 21,591, and was indebted to the part

| nership in that sum :
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and that, it appeard

from a view of the accounts (taken privately)

1st, that there would be a deficiency of assets—

that Thomas owed the partnership 54,000l.,

and Grenfell owed 34,000l. ; and although the

general creditors were paid, the Bank of En

gland and the other bankers who had come

forward, alleged that there would be a defi

ciency of assets, and that they would have to

resort to the private property of the partners,

and to W. Esdaile's estate. The bill charged

neglect and collusion against the inspectors in

not calling on Thomas to pay in the said

21,5911. ; and it prayed for a dissolution of

the partnership from W. Esdaile's death; and

that the accounts of the concern might be

taken under the direction of the Court ; and

that Thomas be ordered to pay into Court the

said sum towards the payment of the debts.

The defendants put in their answers, and Mr.

R. G. Thomas, by his answer, admitted the

statements in the bill as to the partnership, &c.

and that he did draw out upwards of 20,000l.

from the concern ; but he said that the assets

would be found to produce a residue for him

self and the other partners, after payment of

all the debts—that no accounts were yet taken,

and when taken, he would be a creditor in

stead of being a debtor to the concern. Be

sides, all his property, which was very large,

was liable to supply any deficiency in the

aSSets.

The Master of the Rolls made an order for

payment of the 21,5911. into Court, from

which order Mr. Thomas appealed.

Mr. Wigram and Mr. Reynolds for the ap

pellant.—It was not usual to compel a defen

dant to pay money into Court before an ac

count was taken, and the debt ascertained.

The defendant denied by his answer that there

was any debt due from him. He admitted

that advances to the amount of 20,000l. were

made to him from the bank; but he insisted

at the same time that he would be hereafter

found to have a further claim on the assets,

which were far more than sufficient to pay all

the debts. The demand made by the plaintiffs

was founded on a private speculation account.

There was no necessity for the order, the ob

ject of which ought to be to secure a fund

upon which a claim might be made. But all

Mr. Thomas’s property (very large in Wales)

was liable to make good the assets for pay

ment of all the creditors, and it could not be

known until the hearing of the cause whether

the plaintiffs had any claim on the 20,000l.

The Bank of England, and the other London

bankers, and the inspectors, were satisfied with

the state of the accounts and of the assets, and

did not deem it necessary to call for payment

of this money into Court. The order of the

Master of the Rolls was a pre-judgment of the

cause, and did Mr. Thomas a great injury.

They cited, among other cases for the pur

poses of their argument, Foster v. Donald,”

Mills v. Hanson,© Creak v. Capel."

a l Jac. & W. 252.

b 8 Wes. 68, e 6 Madd. 114.
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Mr. Tinney and Mr. Goodeve for the plain

tiffs, in support of the order of the Master of

the Rolls.-Thomas ought not to be in a better

situation than Mr. Esdaile, who had 85,000l.

in the concern, and left it there to meet their

difficuities, while Thomas overdrew the com

paratively small sum of 20,000l., put to his

credit in the bank. He did not deny by his

answer that something was due from him.

The accounts were taken by a private account

ant, who found Thomas indebted 20,000l. to

the concern.

The Lord Chancellor gave his judgment as

follows.—The points raised are of so much

importance to the practice of the Court in

respect to the paying of money, that I have

thought it proper to examine all the authori

ties that I could find on the subject, though I

do not consider that there is any difficulty in

the present case. According to the settled

practice of the Court, an order for the pay

ment of money into Court must be founded

on the fact of a debt being due from the

party on whom the order is to be made. . In

ordering money into Court, the Court does

not disturb the possession unless there is an

admitted liability to pay, or an admission of

those facts upon which a liability is to , he

grounded. . Such an order is not intended to

prejudice the right of the party, but merely to

secure the fund until the right is determined.

When this partnership came to a stop, large

liabilities remained unsatisfied. Mr. W. Es

daile was a creditor of the firm, and Mr.

Thomas a debtor. But though these terms of

debtor and creditor are used, nothing can be

more unlike the respective situations of such

parties. The supposod creditor must be, to

some extent, a debtor; and the debtor owes

the money to himself and partners; and,

pending the partnership, equity could not in

terfere to enforce an account. But if law and

equity cannot interfere before the dissolution,

will it interfere after, but before the accounts

are clearly ascertained, and each partner has

the means of knowing the amount of profit

and loss of the concern ? Crawshaw v. Collins,”

and Foster v. Donald.e. His Lordship ex

amined the cases, and then proceeded:—It

seems to me, that in the present state of the

partnership affairs, the money due from Mr.

Thomas cannot be considered a debt. Mr.

Thomas had 20,000l. in the partnership books,

—can he be compelled to pay the 21,591.

ls. 3d., without recovering the 20,000l. capital?

But it is said that his liabilities exceed the

20,000l. capital, and that the debts of the

partnership exceed the credits; and that Mr.

Thomas’s share of the contribution amounts

to 34,000l. ; but that is not the ground upon

which the order to pay in the money was

made, and if so, why not order the greater

sum in But the order cannot be supported

on that ground. The cases in which money

has been ordered into Court on motion, are

those in which the order has been made to

Superior Courts : Lord Chancellor; Queen's Bench.

depend on admissions in the answer, as in

Rothwell v. Rothwell,f or those in which it is

ordered in as money in the hands of an execu.

tor or trustee; and this case has been likened

to that of an executor who has to pay debts,

though as a legatee he may receive part back.

But this debtor (Mr. Thomas) is not a trustee

to the creditors; he is a debtor on his general

responsibility to the partnership—he is under

a liability to account for his share. The right

to call the money in, must depend on admis

sions in the answer; and such as to make the

contribution equal to the sum to be paid, but

I find no such admissions. The account is

made up of calculations, but the grounds of

the order must be found in the admissions of

the defendant; instead of which he disputes

the accounts... I may have a very strong

opinion that Mr. Thomas will have to contri

bute more than the plaintiffs claim to have

brought into Court; but neither party has

gone into any evidence of facts, and I cannot

sustain the order upon such grounds. A re

ference to the cases will establish the practice

of the Court. His Lordship examined Fow v.

Mackreath, Mills v. Hanson,h Grant v. Bailey,

hº’ood v. Downes." In many of these cases

there was no doubt of the money being due,

but the Court refused to act without admis

sions. On account of the arguments used by

counsel, I have looked into the cases to review

the doctrines on this subject. That the in

spectors do not oppose the motion is nothing

in support of it; they having no interest, being

mere trustees. My opinion is, that according

to the practice of the Court, the order made

cannot be supported. The order was accord

ingly discharged.

Richardson v. The Bank of England and

others. At Westminster, Michaelmas Term,

1838,

Queen's 33cmri).

[Before the Four Judges.]

SHIP.-LIABILITY OF OWNERs.

The defendants, who were the owners of a

vessel, chartered it to D. for sia months, at

a certain sum per month; they were to

keep it in repair, and he was to pay the

harbour-dues and seamen's wages, and to

insure the vessel. In an action by the

owner of another vessel, which had been

injured by the negligence of the crew :

Held, that the owners, and not D., were

properly responsible.

This was an action to recover compensation

in damages for an injury done to the plaintiff’e

vessel by the negligence of the defendant's

servants in navigating the steam boat Kingston,

of which the defendants were owners. The de

fendants pleaded that at the time when, &c. they

d 2 Russ. 325.

e 1 Jac. & Walk. 252

f 2 Sim. & S. 217.

g l Wes. Jun. 69.

h 8 Wes. 68.

i Madd. Chan. Practice, 400,

k l Wes. & Be. 49.
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were not in possession of the vessel, and of

the care and management of the same by their

servants. The defendants had chartered the

vessel to a Mr. Dale, of Yorkshire, for the

space of six months, he paying for the same at

the rate of 20l. a month, the defendants under

taking to keep the vessel in good order for the

conveyance of goods and passengers between

Newcastle and Poole, or any other coasting

voyages Dale might think proper to employ

the vessel in, during the period of the charter

party. Dale was to pay all harbour dues,

duties, penalties, and seamen’s and captain's

wages, and the value of the coals, oil, &c.

consumed on board the vessel, and also to

insure the vessel for 3000l. ; and in case at the

end of six months he should wish to retain the

vessel in his service, he should be at liberty to

do so for six months longer, at 25l. per month.

Dale was on board the vessel at the time of

the accident, but did not appear to have inter

fered in the management, nor to possess any

power beyond that of ordering the ports from

and to which the vessel should sail. The

cause was tried before Mr. Baron Alderson,

at York, when the injury complained of was

proved to have been occasioned by the steam

vessel, and the defence relied on was that the

parties against whom the action was brought

had been mistaken, for that it ought to have

been the charterer Mr. Dale, and not the

owners. A verdict was given for the plaintiff,

subject to this objection. A rule had since

been obtained to set aside this verdict and

enter a nonsuit.

Mr. Aleran der, Mr. Baines, and Mr. Wort

ley, shewed cause against the rule. This action

is properly brought. The defendants were the

owners of the vessel from which the plaintiff’s

ship received damage, and their servants were

in the management of that vessel at the time

of the occurrence. The cases that may be

cited on the other side are all distinguishable

from the present, on the ground that they are

all cases of contract between the two parties.

The general principle of the law is clear.

Fletcher v. Braddicka was a case where a ship

was chartered to the Commissioners of the

Navy, as an armed vessel, and by the conduct

of the persons on board, it injured another

vessel. Though such injury was done while

a king's pilot and a commander of the navy

were on board, an action for the injury was

held to be sustainable against the owners.

Parish v. Crawford,b is to the same effect.

The judgment there proceeded on the ground

that third persons could not know of the con

tract that had been entered into. It is true

that in Laugher v. Pointer," where the owner

of a carriage hired of a stable-keeper a pair of

horses to draw it for a day, and the owner of

the horses provided a driver, through whose

negligence an injury was done to a horse be

lºnging to a third person : the Judges were

divided in opinion on the question, whether

a 2 New Rep. 182.

b 2 Str. 1251.

° 5 Barn. Cres. 546.

-
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the owner of the horse or the carriage was

liable for the injury. But that depended on

the degree of control which the owner of the

carriage was supposed to be actually exercising

over the postilions. In Dean v. Hogg,” where

the defendant had hired a steam boat for an

excursion to R., the owner's captain navigating

it, the Court held that the defendant had not

such a possession as to justify him in forcibly

turning out a stranger whom the captain had

allowed to come on board. That is exactly the

case here. Where the control remains with the

owners they must be liable. Hutton v. Bragg, e

and Reeve v. Davies, do not affect the present

case; for in both of them there was a privity

of contract between the charterer and the

party suing, which made the former liable as

if in undoubted possession of the vessel. The

last authority is that of Smith v. Lawrance,8

where a livery stable keeper, who had let horses

and postilions for the day to the owner of a

carriage, was held liable for mischief occa

sioned to the carriage of a third person by the

negligence of the postilions. The payment of

the wages by Dale makes no difference in this

case, or rather the positive provision in the

charter-party that he shall pay them, is in

favour of the plaintiff; for there would have

been no need for sueh a provision, had the crew

been the servants of Dale, and the existence of

the provision shewed that they were not his

servants, and that he merely undertook to pay

them as a matter of convenient arrangement.

The case of Rich v. Coe,h the authority of which

has never been doubted on this point, is stronger

than the present. There the master of a vessel

who was the lessee of it, by agreement with the

owners, for a term of years, under covenants

on their part that he should have the sole ma

nagement of the ship, and employ it for his

own benefit; and on his part, that he should

repair it at his own sole cost and charge. Yet

the Court held that the owners were still liable

for necessaries furnished for the ship by the

order of the master, though without their

knowledge, and without their being known to

the party who supplied them. That case pro

ceeded, as this must do, on the general prin

ciple that the owners being the persons having

the control of the vessel, must be answerable

for the conduct of those whom they may em

loy.p Mr. Serjeant Atcherley and Mr. Wightman,

in support of the rule.—The question here

does not turn on a general principle of the

law, but on the particular nature of the con

tract. Thus in Fletcher v. Braddich, Lord

Chief Justice Mansfield speaks of those who

pay the men's wages as the persons liable in

cases of this sort. Here, by the special pro

visions of the charterparty, Dale was to pay the

men's wages: he was therefore, for the time,

their master, and they were his servants. In

d 10 Bing. ; 4 Moore & Scott, 188.

e 7 Taunt. 14; 2 Marsh. 339.

f 1 Adol. & Ell. 312.

Moody & R. l.

Cowp. 636.



158 Superior Courts

Dean v. Hogg, the question was, in whom was

the right of possession at the moment of the

occurrence which formed the subject of the

action and the right of possession was found

in fact to be in the captain, and not in the

person who had hired the boat. In Hutton v.

Bragg, it was said that “the charterer of the

ship is to all intents and purposes the owner

of the ship.” That is the rule by which this

charterparty must be construed. . What had

the steam company here to do with the ves

sel ? If the company’s officers had gone on

board the ship during the continuance of the

charterparty, they would have been trespassers.

In Pallejo v. Wheeler,h the Court laid it downi

“ that if a ship be let out generally to freight,

the freighter is the owner for that voyage.”

The principle there stated is directly applicable

here, and the particular nature of this charter

party shews most distinctly that if no such

general principle existed, the charterer here

must be considered the owner for the period

of the hiring of the vessel. In Scott v. Scott,"

the owner of a barge who had lent it to another

was held not responsible for an injury occa

sioned by that barge while under the manage

ment of the person to whom he had lent it.

Parish v. Crawford, is not an authority on the

other side, for there the Lord Chief Justice

Lee said, that the charterer was merely au

thorised to put goods on board, and was not to

be considered the owner in any light. Here

the question of the possession is distinctly

raised upon the pleadings, and if the defend.

ants are not shewn to be in possession of the

vessel, they cannot be liable. The demise of

the vessel with its crew, &c. was complete,

and the defendants were not in possession by

their servants. [Mr. Justice Patteson.—The

owners covenanted to keep the vessel in good

order. They could have entered at any time

for that purpose.] But that was only a reser

vation of the right of entry for a particular

purpose, and was quite consistent with the

possession being in another.

Lord Denman, C. J.-The question is not

whether the charterer, who might be on board,

and may possibly have given directions to the

crew, may be liable in this action, but whether

the owners, who let the ship to him, have a

possession sufficient to render them liable as

for the act of their servants who navigated the

vessel. I think it must be found that the neg.

ligence was the act of the servants of these

owners: for they were removeable by the

owners, and not otherwise ; and if so, I do

not doubt that the owners or masters of these

ervants are liable for their negligent acts.

This decision will not clash with anything

which has gone before. The man on board

may make himself liable by his own particular

acts; but unless he interferes in a direct way

h Cowp. 143.

i Ibid. 144, on the first argument.

k 2 Stark. Rep. 438.

1 2 Str. 1251. Better reported from a MS.

note of Mr. Justice Lawrence in Abbot on

Shipping, p. 22, 4th edit.

: Queen's Bench.

with the servants of the owners, they must be
liaiole.

Mr. Justice Patteson.—The real question in

this case is, whether the persons who caused

the injury complained of, were the servants of

the defendants. It is conceded that it was by

the negligence of the crew that this accident

arose. The question then is, whether the

men forming the crew are the servants of the

defendants. I am not prepared to say that

they were not for some purposes the servants

of both parties. And I am not disposed to

say whether the case of Laugher v. Pointer, is

good law or not. The opinions of Mr. Justice

Bayley and Mr. Justice Holroyd, are not in

consistent with holding that the persons to

whom the horses belonged would be liable.

Then comes the case of Smith v. Lawrence.

That was a question whether an owner in ge

neral is liable. Then it is said that here is a

traverse whether the defendants were possessed

of the vessel. But that simply raises the ques

tion whether they had the management of the

vessel by their servants or not; for if the

master and crew had the management of the

vessel, and the master and crew were the ser

vants of the owners, then the owners were

possessed of the vessel. I have no difficulty

on the charterparty itself, in saying that they

were the servants of the owners. The fair

construction of the charterparty is, that Dale

hired the vessel for six months, with an option

of having it for six months longer; but the

owners were to keep the vessel in good and

sufficient repair for the conveyance of goods

and passengers. Then the charterparty goes

on to say, not that Dale shall find the crew,

but that he shall pay the owners the disburse

ments on that account. That conveys to my

mind very clearly that they determined to have

their own servants on board; but that he

should pay them for the use of those servants,

That is the reasonable construction of the

charterparty; and if it is, then I think that

they were the servants of the owners.

Mr. Justice //illiams.-The single question

here is, under whose management was the ves

sel at the time? As to Dale he is exempted from

all imputation of personal negligence or mis

conduct. Looking at the charterparty alone

it seems to me, that the fair construction is

that the men forming the crew were the

servants of the owner of the vessel. Suppose

Dale was the real master of the crew, of course

he would have to pay them, and therefore where

we find a provision introduced which would

otherwise beneedless, it seems to me but fair and

reasonable to infer from the existence of such

a provision that the company not only origi

nally furnished the crew, but that the company

had throughout the control of them.

Mr. Justice Coleridge.—The question here is

on the language of the issue and on the fact who

had possession of the vessel and control over

it. And I do not see how we can exclude the

evidence in the case from our consideration

when determining this question. For whatever

may be the rights of the parties, as between the

defendant and Dale, how are we to exclude
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the question in what respect they are liable

with regard to those rights upon the claim of

the present plaintiff. We find the vessel na

vigated by persons appointed by the defendants :

they had the management of the vessel; but if I

exclude that from view, and only look at the

written contract by which the rights of the

parties are to be decided, I must take into

consideration the thing hired, and then look

at the language of the instrument. Doing

that, I think that the reasonable interpretation

of it is, that the defendants meant to keep the

control of the vessel in their own hands, and

they only cast on Dale, as part of the payinent

to them for the use of it, the burden of paying

the expences incurred in its navigation. If so,

these is a sufficient controul of the defendants

so as to make them liable for the acts of their

Sertant S.

Rule discharged.—Fenton v. The Dublin

Steam Packet Company, M. T. 1838. Q. B.

F. J.

Cummum 33ſtag.

SERVICE IN EJeCTMENT,

In ejectment to recorer possession of a chapel,

the Court granted a rule absolute for judg

ment against the casual ejector, service

having been effected on the clerk of the

chapel, (there being no chapel-warden,) who

had received the keys from the lessee, on the

wiſe of the lessee, and on his servant, and

it being sucorn that the lessee had quitted

England, and was not likely to return.

Peacock moved for judgment against the

casual ejector. The action was brought to

recover possession of four undivided fourth

g. of a chapel at Hoae, in the county of

ussex, of which Dr. Everard was the lessee.

The copy of the declaration had been served up

on the clerk to the chapel,-who had received

the keys from Dr. Everard, there being no

chapel-warden,_had been affixed on the notice

board attached to the outside of the chapel,

and had besides been personally served on the

wife of Dr. Everard at Brighton, on his gar

dener at Hoae, and on a person claiming under

a mortgage. It was sworn that Dr. Everard

had quitted this country, and that it was not

expected that he would return. It was a

chapel in the nature of a chapel of ease, built

under an act of parliament by Dr. Everard,

who had the right of presentation for 40 years,

and the action was brought on a breach of

covenant to repair. Where there was a chapel

warden the service was usually upon him, but

otherwise it was sufficient to serve the person

entrusted with the keys, 2 Tidd, Pr. 1212,

9th Ed.

Tindal, C. J.--I think enough has been

done, and the rule must be absolute. There

would be no use in granting a rule nisi; for the

saine difficulty in serving it would be experi
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enced; and an action of ejectment is not con

clusive.

Rule accordingly.—Doe d. Dickens v. Roe,

M. T. 1838. C. P.

Çrtbcquer of 33Irag.

CA. S.A.—BA II.-IRREGULARITY.

A writ of ca. sa, having been lodged at the

office of the sheriff on the 24th of October,

proceedings were commenced against the

bail on the 3d Novem/er, and an upplica

tion on the 13th to set aside the proceed

ings for irregularity was held to be too

lute.

Dowling shewed cause against a rule ob

tained by Hoggins, for setting aside the writ

of ca. s.a. in the original action, and also for

setting aside the proceedings against the bail

in the second action, on the ground of irregu

larity, the principal objection being that the

writ of ca. s.a. was in the name of J/illiam in

stead of Pictoria. It appeared that the ca. sa.

was lodged in the hands of the sheriff on the

24th October, and on the 3d November pro

ceedings were commenced against the bail.

The present rule had not been obtained until

the 13th November. It was now objected,

first, that the affidavit in support of the rule

was improperly intituled. It was intituled as

well in the original action of “Pocock and

unother v. Cockerton,” as in the suit against

the bail of “Pocock v. Percy.” It was sub

mitted that it should have been intituled in

one action only.

The Court, however, overruled the objec

tion.

Dowling then contended that the irregularity

in the ca. s.a. was no ground for setting aside

the proceedings, and it was held in Philpot v.

Mansel, 5 D. & Ry. 615, that even if there

were no ca. sa.. sued out, the Court would leave

the party to plead it, and would not interfere

on motion; but even if this should not be a

sufficient answer, the application was too late.

Hoggins, in support of the rule, said, that

it was sworn that the plaintiff had received

notice of the objections on the 4th November,

and an application having been made to a

Judge at chambers to enter an earoneretur on

the bail-piece, the objection was answered.

Lord Abinger, C. B.-If the application to

the Judge at chambers had been of the same

nature as this, the case would have been

altered, but it was of another kind. The ap

plication is too late.

Parke, B., concurred.—Even if the applica

tion at chambers had been similar to the pre

sent, I should have thought the defendant was

too late in coming to the Court, as he suffered

the whole of the term, up to the 13th Novem

ber, to pass without applying.

Rule discharged.—Pocock v. Cockerton.—

Pocock v. Percy, M. T. 1838. Excheq.
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THE WACANT JUDGESHIP.

To the Editor of the Legal Observer.

Sir,

I HAVE read with great interest the letters

of your contributor “A Barrister,” and I

agree in the main with him. At the same

time I cannot but hope that the present

opportunity will not be lost of trying what

may be done to keep down the arrear of

Equity business by appointing an Equity

Lawyer to the Exchequer. It is generally

understood that there are now two vacancies

to fill up, but if this were not so, surely an

arrangement might be made for giving the

Exchequer plan a fair trial.

Your constant reader,

EXAMINATION IN CRIMINAL LAW

AND PROCEEDINGS BEFORE JUS

TICES OF THE PEACE.

IT has been usual in most of the examinations

which have already taken place, to comprise

under the department of CRIMINAL LAw, some

questions relating to the Practice at the Ses.

sions and Proceedings before Magistrates.

Looking over the whole series, we find that

the following subjects have been inquired into :

viz., the means of obtaining a warrant;-the

difference between a summons and a warrant,

and the cases in which the one or the other

are granted;—backing a warrant;-exhibiting

articles of the peace;—the cases usually pro

secuted at the sessions;—the mode of appre

hending persons accused of felony;-the powers

of justices of the peace over servants;–their

jurisdiction in trespasses and assaults, and ad

mitting accused persons to bail;-removing

the orders of magistrates, &c.

Although it has been the practice to pro

pound these questions, it has not yet been for

mally announced that they were intended to con

stitute a distinct part of the examination. It is

an obvious advantage to the majority of the

candidates, and particularly those who have

served their clerkship in country offices, to

have an opportunity of shewing their know

ledge on the law and practice at sessions, and

before magistrates, in order that they may thus

make upfor any deficiency in the other branches

of examination. Of course, the wider the range

of inquiry, whilst the candidate is permitted to

make his choice, the greater opportunity he

The Vacant Judgeship.--Eramination, &c.—The Editor's Letter Bor.

has of producing the expected quantum of

knowledge. º -

For the sake therefore, of the candidates,

we are glad to hear that the Examiners will,

in future regularly add to the questions on

Criminal Latt some questions relating to Pro

ceedings before Justices of the Peace.

We understand that an intimation of this

arrangement will be given in the usual circular

to the candidates, in order that they may be

aware of the accommodation intended to be

afforded them. It must be very satisfactory, as

well to the Judges as to the profession, to ob

serve the constant care and attention with .

which the rules and regulations for conducting

the Examination are carried into effect:-

fulfilling the important object which the Judges

had in view, and at the same time consulting,

so far as practicable, the peculiar circum

stances of each of the several classes of candi

dates. -

It is still, however, important to bear in

mind, that as the Examiners are called upon

to test/y, in the terms of the Rule of Court,

that the candidate is fit and capable to act as

an attorney and solicitor, no certificate can

be granted unless he answer satisfactorily in

Common Law and Equity. What number of

questions in those branches he must answer,

and with what degree of perfection, is of course

in the discretion and judgment of the Exam

iners for the time being,-who doubtless look

at the whole of the evidence, and refuse their

certificate only when a sense of duty compels

them.

THE EDITOR'S LETTER BOX.

... We question whether we should be justified

in complying with the request of a correspon

dent at Manchester, who has sent us a criticism

on a passage in a recent work. The remark

he makes is just, and the mistake has evi

dently arisen from the omission of a word,

(certainly an important one ;) but we fear our

space will not admit of the insertion of “ad

denda et corrigenda" to all the works of our

learned friends. -

The letter of “A Country Practitioner”

relating to the Legal Almanac shall be at

tended to in our next Number.

The letter on Delays in the Masters’ Offices

shall appear in the next number. We have no

doubt some part of the evil is occasioned by

solicitors whose clients desire procrastination.

The remarks of H. N., and “John Doe,”

are acceptable.
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitanius.”

HokAT.

GENERAL REMARKS ON ACTS OF

PARLIAMENT, a

An act of parliament, whether public or private,

considered as a single composition.

HiTHERto an act of parliament has been little

thought of either as a single and entire compo

sition, or in its connexion with the rest of the

statute law; and to that cause, in no inconsi

derable degree, is traceable the sadly confused

and anomalous state of the statute law, which

has made the work of consolidating it to

appear so impracticable. -

At present each act of parliament (with few

exceptions) is an isolated performance, framed

upon no º: and pieced on very imper

fectly to the law to which it belongs. It seldom

corresponds with the other acts of the same

session in style, or in structure, or in the

uniform presence or absence of necessary pro
W1Slons.

In drawing an act of parliament three things

are especially necessary:

1. To make it fit on to the general law.

2. To provide for future alterations,

whether in its progress through parlia

ment, or in after sessions.

3. And to provide for the consolidation of

successive enactments into one body of

law relating to the same subject-matter.

And, with reference to the uniformity of

legislation, whether that be the care of the

legislature alone, or of the legislature acting

with some assistance, it is necessary that some

rules or standard, or perhaps both, more or

less detailed, should be adopted to which all
can conform.

In order to illustrate this, it will be necessary

to consider the structure of an act in detail,

but it is proposed, in the first instance, to make

*This paper has been selected from the able

collection of “Papers relating to the drawing

of acts of parliament, and to the means of

ensuring the uniformity thereof, in language,

in form, in arrangement, and in matter.” By

Mr. Arthur Symonds, printed by order of
government.

Vol. xvii.-No. 502.

some general remarks on the characteristic

defects of statutes, and the principles ofarrange

ment of which they are susceptible.

Principal defects of statutes.

The two most obvious defects in the compo

sition of our laws, are, 1st, the diffuseness,

looseness, and ambiguity of the language; and

2nd, the mingling together, in the same law,

matters of a contrary nature, having no relation

to each other. These defects have been, in some

measure corrected of late years: but being the

effect of causes which still continue to exist,

they every now and then spring up again in

full force, until it has become a common notion

that the evil is an incurable one.

Defects in language.

The defect of style is not single in its nature:

it is of many kinds, having various character

istics, according to the several causes by which

it is produced. It is produced

1. By the unnecessaryuse of technical words

that have no peculiar force, but are

synonyms of plainer words of equal sig

nificance; such as the use of baron for

husband, and femme covert for wife.

2. By the use of an inverted phraseology,

transposing expressions from one part

of a sentence to another, where the

purpose does not require it.

3. By multiplying the subjects in the

nominative case.

4. By multiplying the verbs.

5. By multiplying the number of objects

governed by verbs, and by prepositions.

6. By the parenthetical introduction of

auxiliary forms and courses of proceed

Illar.

- 7. By the use of the plural and the singular

number where either of them would be

sufficient.

8. By recounting the characteristics or

the incidents, and sometimes both, of a

person or thing, whenever it is neces

sary to express again the person or the

thing. - -

9. By the use of duplications, triplications,

and quadruplications of terms that

might be exprº by a single word.
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10. By unnecessary references backwards

and forwards.

11. By using different words to express

the same thing in different, sometimes

in the same, laws.

12. By a circumlocutory instead of the

direct form of expression.

There are probably more; but these are

abundantly sufficient to render any language

confused and unintelligible. We should, how

ever, observe that since the adoption of the

interpretation clause, there has been less of

some of these kinds of absurdity; for instance

the use of the feminine as well as the masculine

gender, and of the plural or singular numbers,

where either of them would have been sufficient.

But still, and it is one of the objections to the

present system, the practice is not uniformly

adhered to ; and too much of the evil remains

in our acts of parliament. Nobody seems to be

bound to follow a good practice, although it

have again and again received the sanction of

parliament.

It is proposed now to give some tests or

rules by which the propriety of the style may

be tried.

Whenever there are several objects in the

nominative case, or there are several verbs to

the same nominative, or there are several sub

jects governed by verbs or by prepositions,

insert an “and” or an “or,” as the case may

require, between each of them. This rule by

giving emphasis to any absurdity, will detect

at once whether they are mere synonyms, or

expressive of different things.

If the terms are synonymous, select the term

which is in most general use, and if necessary

explain that the rest are included in the selec

ted term.

If the terms are expressive of a genus, or

whole group of subjects of the same kind, it

being intended that the whole of that kind are

to be included, then select the largest to express

what is to be granted, and the smallest to

'express what is to be prohibited ; as the exclu

sion of the least excludes the greatest, and by

iucluding the greatest the least is included.

These rules apply to cases in which duplica

tions, triplications, and quadruplications, of a

term are used.

But, as a further guide, we will give a few

specimens of this class of expression. The

illustrations which follow will show more

pointedly their character and mischievous

effect on the language of statutes. These

specimens are taken at random from two

acts :-

“Repealed, cease, and determine.”

“Save and except.”

“Due and payable.”

“From and after.”

“For and upon.”

“Rules and regulations.”

“Subject and liable to.”

“Forfeit and pay.”

“Commence and take effect.”

“For and in respect of.”

“Keeping and storing.”

“Take, accept, and receive.”

General Remarks on Acts of Parliament.

“Authorised and empowered.”

“Chargeable and charged.”

“Preserve and keep.”

“Full and ample.”

“Have effect and be in force.”

“As fully and effectually.”

These examples could be multiplied to a

degree that would astonish the most habitual

readers of acts of parliament.

As another test of copious verbiage we

would recommend that all unnecessary

terms of reference backwards and forwards,

should be struck out. Indeed the exclusion

of all of them would often render the language

more forcible, and, at the same time, discover

defects of meaning which are sometimes con

cealed now by the use of terms of reference,

that lead the mind insensibly to regard a defi

ciency as supplied elsewhere, which is fre

quently not the case. All sophists know the

use of these supplementary phrases; but acts

of parliament should have a stricter language.

When it is sufficient to express the whole in

order expressly to include all the parts, and

when a general term will in like manner in

clude, beyond doubt, the specialties, must be

matter of observation, This, however, is clear:

It is never necessaay to express all the parts as

well as the whole, nor all the specialties as well

as the general term in the same sentence, and

seldom in the same enactment; and whenever

it is done,the one should be introduced by way of

enumeration or of explanation of the other.

The repetition of the characteristics or of

the incidents either of a person or of a thing,

whenever the person or the thing recurs,

seldom need take place. To render it neces

sary, it must be impossible to describe the

person or thing with definiteness once for all,

or the passage must be out of its place. The

repetition may occur once or twice without

impropriety; but its constant use cannot be

requisite. - -

The inverted phraseology, and the paren

thetical introduction of the forms and courses

of proceedings, and the use of words in diffe

rent senses in the same law, will become appa

rent as soon as the other causes of the unintel

ligible style are removed.

Defects in arrangement.

It is one of the principal causes of per

plexity in reading an act of parliament, that

what might be expected in one place is often

found in another; and that even where the

general practice has been to adopt a contrary

arrangement. English deeds are not remark

able for their simplicity, but, in spite of the

over-crowded state of their verbiage, their

purpose and contents may without difficulty be

discovered by the least-experienced persons,

because the parts follow in an established

order. It is not so with acts of parliament.

Each writer adopts his own method, and it

would be difficult to find many acts of the

same session corresponding with one another

in the scheme of their arrangement.

This part of the subject merits a good deal

of attention, because the language, which
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strikes every body as jargon, is generally the

result of a confused purpose, which gives rise

to excess of explanation and reference, in

order to cover the want of the clearness that

always follows a lucid arrangement of matter.

It is alleged by law draftsmen, that, be an

act of parliament (in its embryo state of a bill)

ever so well drawn, it is liable to be, and in

deed is usually, so broken to pieces in its

passage through parliament, that there is a

better chance of bringing it out of that cru

cible in a perfect shape, if it be first delivered

there in an imperfect one, than if it were

most carefully prepared. Whether this be

true or not, such result must happen from two

circumstances that constitute especial grounds

of the recommendation of a change. The first

is, that if the laws are well written, the author’s

method is not an established one ; it may be

good enough, but is probably peculiar to him

self, and the merits of it are not apparent to

the House—hence little regard is paid to it;

and the seeond is, that the method may be a

good one, as to the order of arranging a com

position, which is to be settled by a few per

sons at a private conference, where the altera

tions can be introduced without interruption,

so as to be correctly interwoven with the com

position in its original state; but not for a bill

which is to undergo discussion and to receive

alterations in a large popular assembly.

For these reasons it is necessary, first, that

the method should be an established one, and

recognised by all parties accordingly ; and

secondly, that it should admit of alteration

without forcing an entire recasting of the

whole matter, or, on the other hand, a dislo

cation of its parts.

One or two particular causes of the defec

tive arrangement of statutes, may be enume

rated. It results from neglecting the proper

distribution of the matter, and from that

matter not being well knit together. And

again these result from the neglect of the

principle of not throwing together all matter

of the same kind. Hence it follows that the

sundry dislocations of which an act is often

composed must be connected by long refer

ences, explaining the same matter over and

over again, both that its connection with the

other parts of the act may be apparent, and

that the clause in hand may be entire in itself.

Then again (so endlessly productive of absur

dity is the present method) in consequence of

the extreme length which is thus given to the

different clauses, it is found necessary to throw

matter which belongs to the same clause into

two and sometimes more. And out of this

grows another cause of absurdity, viz., the

introduction, accidental or the reverse, between

the clauses of matter not having any special

relation to them ; so that at last whatever

order or method might have originally existed

in the act, is destroyed, and the confusion is

felt to be past remedy.

Kinds of Arrangement.

In acts of parliament there are three kinds

of arrangement to be observed—
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1. That of the general framework of the

act.

2. That of the matter of the act at large.

3. That of the contents of each section.

The framework of the act is tolerably well

settled, though that is not uniformly observed.

It consists of the title, preamble, expression of

the enacting power, the body of the act, and

the schedules. These parts follow in this

order, as indeed they must; but then the title

is often not a title, and there is a preamble

where there need not be one, or there is not

one where there should be one ; and the body

of the act is often encumbered with matter

that ought to be thrown into the schedules,

which is done in other acts in like cases.

But the matter of the act itself, that which

constitutes the body of it, is altogether without

uniformity.

The matter of a law may be thus divided—

THE object and THE MActiiNERY. In the

first are included the purpose of the law, the

subjects of the law, with the respective cha

racters by which they so become subjects, and

the main conditions necessary to be observed

in order to become subjects of it. In the

second are included the modes by which they

become subjects of the law, including the

courses of proceeding :—the agents, the in

struments, and any other means which it may

be necessary to employ.

The main object of the law should be set

forth, in the preamble. The preamble will

give the reasons or the purpose. This may

require, and generally will require, to be fol

lowed by a statement of the subordinate ob

jects.

The machinery is matter of greater detail,

and may require, and usually will require, a

much larger space until the law has been

consolidated. There is this difference between

modern and ancient legislation: formerly there

was less reference to machinery; now every

law is like a steam vessel—it carries all its

machinery with it, though in the case of the

law there are ways in which the burthen might

be dispensed with.

The distinction between these two points—

the objects and the machinery of a law—is

recognised by the legislature in its debates,

but unfortunately has not been sufficiently

marked in its laws. It is an important dis

tinction. The province of a large popular

assembly is chiefly with principies or objects.

It cannot deal efficiently with minute detail.

This should be the work of those who have to

prepare the laws—of the committees of the

legislature to whom the laws are referred—and

of those, if such there be, to whom is en

trusted the duty of taking care that the will of

the legislature is fully expressed.

Principles of Arrangement.

It may be regarded as a hopeless task to lay

down rules for the arrangement of matters

which appear to be so multifarious as those

which form the various subjects of legislation,

especially in a country where our notions of

liberty require that theº both in principle
9
a
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and detail, should be laid down with minute

ness, leaving as little as possible to be filled

up by the authority of the functionaries of the

State.

But a more careful examination of the

general characteristics of the subjects of legis

lation, will show that they have so much in

common, in a legislative view, that the forms

of legislation need not be various.

What are these subjects : To state them

without unnecessary minuteness of distinction,

they are:—to confer rights, to declare prohi

bitions, to prescribe directions. To whom *

To individuals, or the general community, and

to officers.

On these five points depend chiefly, the

principles of arrangement. But first of the

persons, the individuals, or the general com

munity, and the officers.

In practical legislation every law has refer

ence to some person. Something may be

done, or not done, or shall be done by some

body. The law does not, and cannot, give

rights to things, nor prohibit things from

doing anything, nor require things to do any

thing, although in reference to things it may

do both one and the other to persons. And

this obvious position has been generally ob

served. But it is necessary to set it forth as a

starting point in rules of arrangement.

Having, then, laid it down that persons are

the objects at which all laws, permissive, pro

hibitory, or directory, are primarily aimed, we

must distinguish between the persons; that is,

private individuals, (or the general commu

nity,) and officers.

And first of private individuals, or the gene

ral commnnity. There being this distinction

between these two—that the one constitutes

the aggregate of which the other is the unit—

we shall speak in future of private individuals

as representing both the one and the other.

The community is in legislation represented

by the term “every person,” which includes

all persons; whereas the same term may be

used, with a limitation, to express an indivi

dual, or class of individuals, by the addition of

some character, as “every person who shall

do so and so,” “every ecclesiastical person.”

And next of officers. This term includes

every class of functionaries, of every denomi

nation, from the sovereign to the petty con

stable.

Thus we see various as are the persons to

whom legislation applies, they are reducible

to two in kind, and so the order in which the

inatter of a law may be arranged in respect of

persons is twofold.

The main distinction between individuals

and officers, on which this difference of ar

rangement depends, is this—that officers

are always created by law; their existence,

constitution, functions, powers, duties, privi

leges, all their incidents and accidents, are the

creatures of the law; whereas individuals, ac

cording to the acceptation of law in this

country, are not always creatures of the law;

when they are so, and when not, it does not

fall within the purpose of these papers to
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show. It is sufficient to state that sometimes

the existence of individuals in certain cha

racters as objects of legislation—that is of

some right, of some prohibition, or of some

direction—is recognised without express de

claration, or with a declaration going no

further than to characterise the individuals.

There is another distinction between private

individuals and officers. The object of the

law may centre in the first, as the party to

receive the full benefit of it; but on the con

trary the object may, as regards officers, centre

in the purpose for which they are created.

It follows, then, that the individual is the

first object in the former case, but that the

officer is the secondary one in the latter, sub

servient to the purpose of his existence. This

distinction is a capital one. It goes to the

root of the anomaly of “vested rights” which

has been set up by officers when the very pur

pose of their existence has ceased. And in the

same way it goes to prevent the legislature

from using language (in which it is apt to in

dulge) whereby this notion, and its consequent

expectations, have been engendered, and in

deed justified.

There will be no difficulty in practice in

distinguishing between the cases in which

individuals, not designated by law as officers,

receive rights and commands in that character

—in which case they are officers in fact

although not in name, and the order of

arrangement will of course correspond—and

those in which they receive them on their own

behalf, or of that of the community, as subject
one with another to the law.

Arrangement ſounded on different kinds of
Law.

The different kinds of law give rise to es

sential differences of arrangement. By the

term law in this case is not meant a law—an

act of parliament—but the quality of such

things; for each of these kinds of law will

often be found to exist in a single piece of

legislation. Indeed there is scarcely an act of

parliament which, notwithstanding its predo

minant kind, does not partake more or less of

the other kinds. Perhaps it would be more

correct to speak of these differences as aspects,

or points of view in which the law may be

placed, than as differences in kind : a law in

permitting anything to one man, involving,

more or less, a prohibition to another. But

for the present purpose, which is to supply the

points whereon arrangement is to turn, the

distinction here taken may be apt enough. Of

these different kinds, private individuals and

officers may alike be either the objects or the

subjects.

}. three kinds of law may be called, for

want of more distinctive designations:

1. The Permissive.

2. The Prohibitory.

3. The Directory or Mandatory.

The permissive grants something. It con

fers a right: it gives a power: something

which the party may do or not do, at his plea

sure, or in the exercise of a legal discretion.
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The prohibitory forbids something to be

done. -

The directory either commands that some

thing shall be done, or prescribes the way in

which something shall be done. It prescribes

where, as in the case of a right conferred, the

party may or may not do the thing, but failing

therein forfeits the right; it commands when

ever it directs a thing to be done, precluding

all discretion. Wherever there is discretion,

we include that in the permissive kind of law.

The order in which we have set down these

kinds of law is the natural order of their exis

tence. All laws have their foundation in per

mission, either because the acts are not for

bidden by law, and therefore may be done,

there being nothing in a legislative sense to

prevent it; or because they are expressly

allowed by law. All prohibition implies this.

No legislator would prohibit what would not

be done in the absence of prohibition. But

although all prohibitory laws are founded on

permission, all permissive laws do not take

precedence of prohibitory laws in the order of

their existence. On the contrary, many per

missive laws are founded on prohibitory laws,

to which they are exceptions. In some cases

there will be found a regular chain of altera

tions; first,-permission, and then prohibition,

and then permission and prohibition, each

taking its turn; but the first is always permis

S1011.

Direction is an incident to the other kinds of

law. It forms part both of permissive and

prohibitory laws. It constitutes the greater

part of all laws relating to administrative

matters. -

This is the second stage in the principles of

arrangement. The first was the object on

which all law operates. As in other human

affairs, it is always some person. Take the law

at any point of the chain, it relates to some

person. The second stage is the chain itself—

the order of precedence which different kinds

of law should take.

From inattention to these two cardinal

points, results the apparent want of purpose of

our statute laws, and the confusion which

always results from this. It is impossible to

make a law, however complete in itself it may

be, which shall be entirely disconnected from

all other laws of the same country: and it is

a part of the art of writing statute law to make

it fit into the general system of law which

there prevails. For this purpose, to use again

the illustration of a chain, each part must be

framed on the same principle as every other

part of the same .. and so that, too, the

uniformity both in figure and strength of the

entire chain shall be observed. Had the wri

ters of the statute law observed this rule there

would not have been so great variance between

that kind of law and the common law, and the

taunts of the more skilled professors of the lat

ter would have been spared to our legislators,

who, from the time of Coke to the present day

have, in this particular, afforded matter for

the sarcasm of the sages of Westminster Hall.

The distinctions between permissive and
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prohibitory laws, and their dependence on each

other may be explained by the customs laws.

But for them, every body might come and go

with their commodities as they please. The law

grants the customs duties to the crown for the

public service. Hence it is necessary to pro

hibit the importation of goods unless the duty

be paid. And then follows the permission to

import according to certain methods, in order

to check evasion of payment of the revenue;

and after the permission to import comes pro

hibition and forfeiture in the event of not

observing those methods. For special reasons

some are allowed to follow different methods,

which constitute a new permission, or excep

tion on the prohibition to which it is tacked.

And thus the alternations may proceed, each

growing out of the other.

Confusion of these distinctions, and consequent

confusion of Terms.

A curious instance of the neglect of these

fundamental distinctions is afforded by a com

mon phrase in our statutes. It is usual to say

“ that it shall and may be lawful for so and so to

do so and so.” To say nothing of the mispla

cing of the legal force that resides in these po

tent words “shall” and “may,” and which is

thus thrown on the question of lawfulness,

instead of the main purpose in hand, the use of

two terms of contrary signification to express

a single act is singularly subversive of the

directness and explicitness of purpose which

should characterize the acts of the legislature.

It is impossible that both of them can apply

to the same thing at one time. They have

been introduced in some cases for want of

knowing which should be employed; in others

by way of reference, for the purpose of enac

ting the same thing to be done at different

times, at one time with and at another time

without discretion, according to the provisions

of the law upon the subject.

Thus in the latter class of cases there is

sometimes occasion to refer to past acts, and

to declare in a subsequent one that certain

persons shall do what the former acts require

of them notwithstanding the change made by

the subsequent one. The phrase, “shall and

may” is not of force enough to bring the pur

pose home to the minds of non legal persons.

It ought to be rendered by some expression

like the following:—“And such and such

persons shall be under the same obligation,

and may exercise the same discretion.” The

entire purpose is thus made manifest, without

falling into the contradiction of the present

phrase. It is that the object is to cast upon

the persons in question the obligation, and to

give them the discretion which they had under

the former act. Here we have one of those re

markable instances of extremely elliptical

expression, which may in the same law co-exist

with a vast profusion of unnecessary verbiage.

It may happen that these contradictory results,

(elliptical expression and unnecessary verbiage)

arise from the same cause—a desire to be pecu

liarly precise, which leads the writer to put in

one place every word that may assist his mean
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ing, and in another to confine himself to a dry

expression in common use that seems to have a

technical precision. Of all kinds of writing it

would be difficult to select any so unprecise as

an act of parliament, and the striking out of

the excess of phraseology has, commonly, the

effect of disclosing the loosest and most barren

of compositions.

The use of this double term “shalland may,”

for want of knowing which should be employed

in the instance, deserves closer analysis, on

account of its indicating the habitual oversight

of the main distinctions in legislation between

permission and direction.

The term“shall” expresses a positive direc

tion or command to do a certain thing: the

term “may” expresses permission to do a

certain thing. At once to command and to

permit is absurd. What, then, is the meaning

of this language

It is sometimes the object of the law to

permit a person to do something, prescribing

the way in which it shall be done, if he

decides to do it.

Again, it is sometimes the object of the law

to direct that something shall be done by a

person, but giving him a discretion as to the

manner of doing it.

Thus a person may do a thing, but if he do

it he shall do it in some given way or other;

or he shall do the thing, but he may do it one

way or other, or any other way he pleases, and

SO On,

To express these nice and most important

distinctions, on which the clearness of the

purpose of the law depends, the wri

ters of our laws have doubled them up in

the expression “shall and may,” jumbling, it

must be observed, not words merely, but func

tions, making it doubtful whether a person

should have discretion or not, and in what

cases discretion and in what not. It constantly

happens that the legislature chooses to give a

power, but then it is under certain checks, or

to assign a duty with a discretion as to subor

dinate matters. In truth this distribution of

functions constitutes a very important part of

administrative legislation, which, as has been

shewn, is exposed to confusion by the clumsy

abuse of a simple, it would be called a harmless

or formal, phrase.

Eapression of Rights and Powers, and their

Incidents.

In former parts of this paper, persons were

treated of so far as they were the objects of

law, and the kinds of law were also noticed.

It was shown that the first were individuals

(comprising in that term the community of

which they form a part), and officers: and that

the kinds of law were—permissive, conferring

rights; prohibitory, forbidding things to be

done; and directory, prescribing how things

should be done. It was shown, too, how these

different kinds sprang out of each other. It

now remains to consider what may or shall be

done by different sorts of persons, with a view

to the expression of it in an act of parliament.

Acts of Parliament.

The term “right,” is usually given to what

may be done by any person either for his own

benefit or to what he may exact from another

to the same end. The essential character of

a right is that of some benefit to somebody,

together with the power to enforce it by law.

What constitutes a right with a private per

son often constitutes a mere “power,” with

an officer, inasmuch as the benefit derivable

from the exercise of it belongs not to himself

but to his office, and in this light are all

trusteeS.

These “rights,” or “powers,” may be

such as follow :-To hold lands or other pro

perty—to acquire land or other property—to

dispose of property—to control others—to

enter into contracts—to sue and be sued.

These are rights which officers may enjoy in

common with individuals; but they hold others

also in relation to their office, which individuals

cannot have in any other character than that of

trustee.

All the “rights,” or “powers,” that can

be conferred on individuals or officers are not

numerous, although the modifications which

have been made of them from time to time,

with reference to different persons, on various

occasions, are so. They are capable of dis

tinct enumeration. But the present purpose

is to state that, however various, they all re

solve themselves into the same kind of thing,

which requires the same treatment in the com

position of a law; so that here again there

may be one and the same form for a very ex

tensive range of the subject-matters of legisla

tion.

Incident to rights and powers are the con

ditions whereon they rest, and the modes in

which, and the instruments whereby they may

be acquired and exercised. These, too, are

not numerous, and may be subjected to a

single method of treatment: for though va

rious in object, and in their constituent provi

sions, yet every legislative proposition involv

ing the same form of expression,-" shall,”

“may,” or “shall not,”—the larger and

smaller propositions are expressed nearly alike.

It, therefore, becomes for the most part a

question of arrangement. In this view they

ought to be attached to their principal matter,

not by interlacing them with it, parenthe

tically, but subordinately and in succession.

Thus, as the principal matter, the right or the

power, follows a given order, it will happen

that these, too, will follow in the same order,

although their details may require an order

peculiar to their several kinds.

Whatever the diversities of object in the

different parts of the law, it is obvious that

the diversities of form and expression cannot

be macy. Thus the principal legislative qua

lities of a subject act—the permissive, the

prohibitory, and the directory—are but three;

but the definite kinds of action, which may be

permitted, or prohibited, or directed, though

more in number, are still also comparatively

few. The grammatical distinctions of verbs,

in ordinary language, do, in fact, include them

all—the object of every law is to make peo
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ple, be, do, or suffer. It is clear that to be

one person or another is but the same thing in

essentials, although the characteristics of the

different personages may be very different. It

is but to be. The same remark applies to

doing, which is but doing whatever may be
the name of the action.

However, not to go too far in tracing these

grammatical distinctions, it may be observed

that the qualities of the objects, either of a

right or of a power, or their correlative obli

§." are but to be, or do, or to suffer.

What a man may be, or what he may do, the

legislative quality, having been expressed, be

comes simply an affair of description of the

person, or of the act; for whether the law say

that man shall do the meanest or the highest

services, the name of the person or of the ser

vice being changed, the form of the expres

sion is the same; and if it be that the service

is to be performed at one time, or another,

or upon certain conditions, or in certain ways,

or by a certain instrument, as the time is

time, and the conditions are conditions, and

the ways are ways, and the instrument an in

strument—the forms of expressions applicable

to them may be adopted in their several cases

without any other variation than that of the

name of the person, of the service, of the con

ditions, ways, instruments, and so on.

There being such similarity of character in

rights and powers, and in the conditions, me

thods, instruments, and agencies by which

they may be accompanied, the same order of

proceeding should be adopted in laws which

relate to either of them.

From the foregoing remarks, it will be seen

to what degree it is possible to write laws in

the same way, but the point is of so much im

portance that it will not be out of place to

offer,

Further remarks on the Feasibility of attaining

Uniformity.

Several persons, admitting the desirableness

of uniformity in our laws, are yet doubtful,

whether it is possible to attain it by specific

direction; but think that though the object

should be aimed at, it should be left to the

judgment of the draftsman to follow the me

thod which in his judgment is the best. With

the present state of our statute law in our

view, it is impossible to assent to the pro.

priety of the latter part of the proposition

which would leave the matter wholly to the

draftsman's judgment. It may, however, for

reasons which are elsewhere stated, be wise to

leave the matter at present in some degree, to

the effect of good example, checked by regu

lation on points upon which all are agreed,

and by parliament and the public. It will,

nevertheless, be of some use to discuss fully

the point of practicability.

When I entered upon this investigation,

Several years ago, I was myself of opinion that

it was impracticable to prescribe minute regu

lation, but subsequent observation has led me

tº a different conclusion. We may try it by
these considerations.
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Supposing the same idea is to be expressed,

we should not object to the use of the same

word.

Supposing the same provision to be re

quired, we should make it consist of the same

constituent parts. The provision will be but

an aggregate of matters to be expressed on all

similar occasions. It follows that all such

provisions must be expressed in the same way.

So, of any combination of provisions, as the

same thing is to be expressed, they are to be

expressed in the same way on like occasions.

Then as regards the order. The order that

will be good in the one case, will be good in

another of the same kind; and it is important

to pursue, as nearly as possible, the same

order, to prevent those differences of expres

sion that result from different combinations

of the same language, the collocation having

a material operation in producing the general

effect called meaning.

Not to observe the same order would be to

perpetuate one of the chief objections of the

present system; which gives rise to a pecu

liarity of construction, with peculiarity of col

location.

What is then to be done? To determine

the provisions that are to be absent or present

in each case—to attach to them such excep

tions and modifications as the case requires,

but carefully adhering to the ordinary form,

except where a peculiar purpose is to be given

effect to, justifying and calling for, both a

peculiarity of expression, and a corresponding

peculiarity of construction.

Nor is this difficult, if a first condition of

this plan be adopted—I mean that of confining

each sentence to the expression of one purpose,

and making that sentence so complete and dis

tinct that it may be readily put into its right

place, without dislocating other matters with

which it is connected.

All this will require the skill of the drafts

man; but we must not concede to him the

power of expressing the same thing in dif

ferent ways, whether that expression is to be

attained by single words, or by the structure

of sentences, or by the collocation of them. I

mean, where such words, and such structure,

and such collocation, constitute the recognized

expressions of the matter which he proposes

to express.

One method of testing this is, that the same

person will usually express himself in the

same way on similar occasions. Another per

son, on the like occasions, in a different way,
and so on with a third and fourth.

This difference will be reduced by the rule

as to a sentence, which will lessen the number

of parenthetical expressions, and since there

are but two or three ways of expressing a

single sentence, none of which can make, com

monly, a material difference of meaning, it

will be still more reduced.

We have then only to speak of the colloca

tion of sentences; this, too, admits but of few

variations, which will speedily be settled by
the general sense of convenience. w

And this general sense will establish a
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legislative practice that will overrule the pecu

liarity of individuality. This happens now in

all technical and scientific phraseology. In

dividuals, who, on other occasions expres;

themselves in every variety of style, are found
to express themselves alike on technical or

scientific subjects.

Ānā as the legislative topics are singularly
few in number, however difficult and subtle

may be the policy on which they are founded,

this uniformity of phrase will be proportionally

easy of attainment. . It is not half so difficult

as the language of judicial pleading, or even

of popular writing.
The object should be to relieve the drafts

man of the drudgery which the present Ver

bose and unsettled system exposes him to,

and to enable him to concentrate his attention
upon the matter of his law-upon its coherence

with the branch of law to which it belongs, as
well as with the pervading principle: of the

general law—to enable, him to select the

aptest, and therefore the, most expressive

phraseology—to eschew all needless provi

ions—and to encompass in a few emphatic,
intelligible, and comprehensive sentences, that

which now, too frequently, occupies as many

pages.

i had in my hand recently a bill, which, if
the proposed plan were adopted, would have

occupied one page, or three-quarters of a

page, instead of occupying two full pages.

This was a short bill; but the same thing
takes place with other bills. . The mischief is

that there is no uniformity in the surplusage.

That which is necessary to satisfy the fears or

ignorance of one man will seldom satisfy the

fears or the ignorance of others. And all ex

pressions intended to have this effect do more;

they are more, or less held to be special in

structions to the judicatures, to take care of

the matters to which they refer, as being what

the legislature had most in view, to the pre

judice of other matters, which were equally in

its view, although they are not so specially re

ferred to.

LAW OF ATTORNEYS.

It will be useful to our readers to see at one

view all the points relating to the Law of

Attorneys which have been recently de

cided. We take them from the “Analy

tical Digest of all the Cases reported in

the House of Lords, in the Courts of Law

and Equity, in the Privy Council, and in

the Ecclesiastical and Admiralty Courts,

from 1st August to 1st November, 1838,”

published for the Proprietors of the Legal

Observer. The utility of this Digest will

be manifest, when it is considered that by

the plan of a quarterly publication, the

practitioner is furnished with a complete
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view of every alteration in the Law and

Practice.

AttornEY.

1. A defendant was decreed to deliver up cer

tain deeds to the plaintiff. The deeds were in

the possession of the defendant’s solicitor, who

claimed a lien, on them for costs; but the

Court on motion ordered him to deliver them

up, and to pay the costs of the motion. Bell

v. Taylor, 8 Sim. 216.

2. A. a solicitor had been employed by B.

to negociate and conclude an agreement on her

behalf. Disputes then arose between them as

to A.’s bill of costs, which B. procured to be

taxed and reduced. A suit was subsequently

commenced by C. against B., the object of

which was to set aside the agreement, and in

which A. and D., who had lately become his

partner, were solicitors for C. The Court

restrained A. and D. from acting as the solici

tors of C. in the suit, and restrained A. from

communicating to C. any information relating

to the agreement, that had come to his know

ledge confidentially as the solicitor of B.

gie v. Clough, 8 Sim. 262; S. C. 13 L. O.

3. The Court will not strike an attorney off

the rolls on an affidavit alleging a distinct case

of perjury, unless enough appear on his own

admission to render the interposition of a jury

unnecessary. In re 3 N. & P. 389.

4. Where a writ of capias ad respondendum

had been set aside for irregularity, the attorney

who sued it out is liable in trespass. Codrington

v. Lloyd, 3 N. & P. 442; S C. 16 L. O. 204.

5. The Court ordered an attorney, who

held a deed as trustee, to deliver the draft of it

to the cestui que trust, who had paid for the

deed and draft. Ea parte Holdsworth, 4 Bing.

N. C. 386; S. C. 16 L. O. 29.

6. An attorney need not deliver a signed bill

for disbursements made by him as attorney in

a cause in respect of which he does not intend

to make any charge to his client. Quatre,

whether a sum of money paid by an attorney

on taking out a rule to discontinue, is a taxa

ble item. Sparrow v. Johns, 3 M. & W. 600;

S. C. 16 L. O. 420.

7. An articled clerk to an attorney is not

within the 49th section of 6 G.4, c. 16. Ea

parte Prideaua, In re Bush, 3 Mont. & A. 516;

S.C. 16 L.O. 24; and see Ew parte Fussell, In,

re Bush, 3 Mont. & A. 67; 2 Dea. 152; and

Digest for 1837, p. 72.

AGREEMENT.

1. E., as attorney for plaintiffs, executors of
M., having sold an estate, to a share of the

proceeds of which h". was entitled as legate.

bf M., and defendant claiming h".’s share.9f
such proceeds under an agreement with W.,

plaintiffs paid the amount to defendant; on

receiving from him a guaranty addressed.”
E., and also to plaintiffs, as executors of M.,

to indemnify them and each of them against
any action by H. : Held, that plaintiffs might

sué on this guaranty without joining E. Place

v. Delegal, 4 Bing. N. C. 426.
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Assumpsit.

1. Where an action was brought in the name

of A. against B. on a bill of exchange, but

it appeared that C., the drawer of the bill,

was the real plaintiff, and that A. only lent his

name because C. was unwilling that his should

appear, and that A. gave no instructions to

and had no communication with the attorney;

and the attorney received a sum of money from

B. on the settlement of that action : Held, in

an action for money had and received by A.

against the attorney to recover such sum, the

jury having found that it was received for C.

and not A., that the plaintiff could not recover.

Clark v. Dignam, 3 M. & W. 478; S.C. 3 M.

& W. 319.

costs (equity).

l. A client having required his attorney's bills

of costs to be taxed, the attorney intimated to

him that in that case he would make out new

accounts, in which he would charge his full

legal fees, which were not charged to that ex

tent in the bills delivered, and accordingly he

employed a person to remodel the accounts,

and that person inserted in the new accounts

fictitious charges, and increased other charges

which were in the former accounts. The attor

ney denied all knowledge of the insertion of the

fictitious charges, and abandoned them before

the auditor, to whom the accounts were, by

order of Court, remitted to be taxed. The

Court by a subsequent order instructed the

auditor to report specially on the different

subjects and points raised by the client’s an

swers, imputing to the attorney a participation

in the fabrication of the fictitious charges.

These charges having been abandoned, the

auditor made no inquiry into them, but re

ported on the other costs, taxing off about one

fourth of the whole bill, and no objection

being made to that report when it came before

the Court, it was confirmed with costs : Held,

that it was not competent for the client to ap

peal to the House of Lords against the order

confirming the report, as he had not lodged

objections in writing to it in the court below.

An appeal for mere costs does not lie, yet if an

appeal is brought on a substantial question, not

colourable, the House may deal with the costs

awarded by the Court below. Accordingly, in

an appeal which appeared to the house to have

been brought for costs, but in which the order

appealed from was varied materially in favour

of the appellant, by the correction of an error,

which, however, he might have prevented by a

mere suggestion to the court below, it was held

that the appellant is not, on the ground of that

variation, entitled to be absolved from costs;

but under the circumstances, the appeal was

dismissed without costs. McAulay v. Adam,

3 Clark & F. 385.

costs (common LAw).

1. Where plaintiff has failed against one of

twodefendants,and succeeded against the other,

the successful defendant’s costs will be set off

against the costs of the plaintiff, without re
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gard to the alleged lien of such plaintiff’s

attorney, under Reg. Gen. Hil. 2 W. 4, s.93.

if it be shewn that the attorney is, substantially,

the plaintiff in the cause. Pocock v. O'Shau

nessy, 6 A. & E. 807.

PRACTICE (BANKRUPTcy).

10. Quatre, whether the solicitor to the fiat,

who is mortgagee, can have leave to purchase ?

He may have leave to bid. Ea parte Briggs,

in re Winchester, 3 Mont. & A. 505.

23. If a solicitor does not take in his bill in

a reasonable time, the funds, regardless of the

bill, must be divided. Ez parte Monk, In re

Burford, 3 Mont. & A. 626. .

FORMS UNDER THE IMPRISON

MENT FOR DEBT ACT.

[THE following form of a ca. sa.. against the

lessor of the plaintiff in an action of ejectment

has been settled by an eminent special pleader,

and we have been favoured with a copy by the

attorney for whom it was prepared.]

VICTORIA, by the grace of God of the

United Kingdom of Great Britain and

Ireland, Queen, defender of the faith, to

the Sheriff of Berkshire, greeting:

WHEREAs in Trinity Term now last past, a

certain action of trespass and ejectment was

pending in our Court before us at West

minster, wherein on the demise of

was the plaintiff, and

the defendant, and such proceedings were

thereupon had that, on Saturday, the 23d day

of last past, it was ordered by the said

Court, by the consent of the attorneys of both
parties in that action, that should be

made defendant in the stead of the said defen

dant Roe, and that he should forthwith appear
at the suit of the said , and receive a

declaration in an action of trespass and eject

ment for the premises in question in the said

action, which said premises the said

thereby admitted to be or consist of a certain

messuage and farm, called Battle Farm, toge

ther with one thousand acres of pasture land,

one thousand acres of meadow land, one

thousand acres of woodland, and one thousand

acres of land covered with water, situate in the

parish of St. Mary, in the county of Berks,

with the appurtenances thereunto belonging,

for which he intended, as landlord, to defend

the said action of tre pass and ejectment;

and it was by the said Court further ordered

by the like consent, that the said >

should forthwith plead not guilty thereto, and

upºn the trial of the issue confess lease, entry

and ouster, and that his tenant, , Was

at the time of the service of the said declara.

tion in possession of the premises before men

tioned and specified, and insist upon the title
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only, otherwise that judgment should be

entered for the plaintiff against the then de

fendant Roe, by default; and if upon the trial

of the said issue the said should not

confess lease, entry and ouster, and such pos

session as aforesaid, whereby the plaintiff

should not be able further to prosecute his

writ against the said , then no costs

should be allowed for not further prosecuting

the same, but the said should pay

costs to the plaintiff in that case, to be taxed

by the Master: And it was further ordered

by the said Court, that if upon the trial of the

said issue a verdict should be given for the

said , or it should happen that the

plaintiff should not further prosecute his said

writ for any other cause than for not confess

ing lease, entry, ouster, and such possession

as aforesaid, then the said lessor of the plain

tiff should pay to the said costs in

that case to be adjudged: And whereas the

said in pursuance of the said order

did forthwith appear in our said Court, at the

suit of the said plaintiff, and receive a declara

tion of trespass and ejectment for the said pre

mises, and plead not guilty thereto, and issue

was thereupon joined in the said action: And

whereas afterwards, on the 7th day of >

in the year of our reign, the aforesaid

issue came on to be and was tried at the

assizes holden at Abingdon in and for the

county of Berks, before the Right Honourable

James Lord Abinger, our Chief Baron of our

Court of Exchequer at Westminster, and Sir

John Patteson, Knight, one of our Justices

assigned to hold Pleas in our Court before us,

our Justices assigned to take the assizes in and

for the said county of Berks, aceording to the

form of the statute in such case made and pro

vided: And the jurors of the jury being duly

summoned and chosen to try the said issue at

the said assizes, some of them appeared and

were sworn upon that jury, and because the

rest of the jurors of the same jury did not ap

pear, therefore others duly qualified being

nominated and appointed by the Sheriff of the

county aforesaid, were, at the request of the

said defendant and by the command of the said

Justices, newly appointed, whose names were

added to the panel in that behalf, according

to the form of the statute, which said jurors

so newly appointed being called likewise came

and were sworn upon the said jury, whereupon

the Court proceeded to the taking of the said

jury by the jurors aforesaid then there appear

ing, who to speak the truth of the matters con

tained in the said issue being elected, tried,

and sworn upon their oath, said that the de

fendant was not guilty of the said trespass and

ejectment laid to his charge, or of any part

thereof, and thereupon a verdict was then

given by the said jury for the defendant.

Whereupon it was considered by our said

Court before us there, that the said John Doe

should take nothing by his writ in that behalf, I

but that he and his pledges to prosecute

should be in mercy, &c. : And that the said

do go thereof without day, &c.:

And whereas afterwards, on the day of

last, the costs of the said

by him in and about his defence to the said

action in that behalf expended, and to be ad

judged to him under and by virtue of the

aforesaid, order, were, by the allocatur of

R. Goodrich, Esq., one of the Masters of our

said Court, and the proper taxing officer in

that behalf made thereon, taxed and assessed

at the sum of £437; And thereupon we com

mand you that you take the said -

she shall be found in your bailiwick, and

safely keep, so that you have body before

us at Westminster immediately after the exe

cution hereof, to satisfy the said the

said sum of £437 for his said costs, and have

you then there this writ. Witness, Thomas

Lord Denman, at Westminster, the

day of , in the 2d year of our reign.

JUDGES’ EXPENCES ON CIRCUIT

IN 1707.

... [The following items of expenditure of two

of the Judges who went the Norfolk Circuit

upwards of 130 years ago, may be interesting

to our readers. The two Judges were Sir

Edw. Ward, who was appointed Lord Chief

Baron, on the 8th June, 1695, and died in

1714, and John Smith, Esq., appointed a Baron

of the Exchequer, in Trinity Term, 1702. The

circuits to which these expences relate were in

the Summer of 1707.]

Norf. Sum’er Circuit, 1707.

Ld C. B. Ward.

Mr. B. Smith.

Servts at Agmondssham - 0 10 0

Cooke's and Porter’s horses 0 3 8

0 13 8

Buckingham Presents:

High Sherr.

A veale, a sheep, a lamb,

halfe a buck, 2 dozn of

pidgeons, one dozn of

chickens, six turkeys,

fourr dozn of clarett, two

dozn of white wine, one

doza of canary -

Sir Edmund Denton:

A buck and l dozn claret .

Lord Bridgewater, a buck

Mr. Serjt Selby, # a buck .

Mr. Willis, ; a buck

Mr. Page, a mutton . -

Mr. Rogers, a dish of fish .

Mr. Lownds, a doza of wine

Baker’s bill - 2 -

Butcher’s bill

House bill. -

Gardiner’s bill .

1 I 6a

|

|

* These items to town corporations and va

rious persons of distinction for bucks, wine,

fish, &c. evidently mean gifts to the servants

who brought presents to the judges. Ed.



9 19 8

Under porter

Judges' Expenses on Circuit in 1707.

3 couple of rabbetts . 0 4

Grocer’s bill . -

Cooks’ and Porters’ horses

Poore - -

Butler and Maids

Helpers in ye kitchen

Sherriff’s coachman and

postil.

|

I

§;:

Huntingdon:

Corporation.

Mr.

Bury :

A sheep, 4 bottles of wine,

and a sugar loaf . . 0

High Sherr.

A sheep, a lamb, 3 dozn of

clarett, l dozn of wt wine,

l dozn of canary . .

Mr. John Cotton, a brace of

pikes, 6 pearch, and 6

tench . - - -

Mr Porklington, l dozn of

red wine - - -

Mr. Pullen, a dozn of wine

Ld Manchester, a buck

Mr. Proby, a brace of pyke,

6 tench, 6 pearch .

House bill . - -

Gardiner’s bill . -

Baker’s bill - -

For fruite . - -

Grocer’s bill . - -

Cookes’ and porters’ horses

Butlers - -

Chambermaides.

Kitchen-women.

Old porter

Poore -

Sherr. Coachman

Butcher's man

l

.
iI1

10 7

Mr. High Sherr.

poration - -

A veale, a mutton, a lamb,

2 Westphalia hams, 6

tongues, 4 dozn clarett,

canary, a hlid. of small

beare, another of strong

beare, and a barrel of ale 1 0

Afterward 2 cheeses . 0 1

Serjt Weld. a buttock and

surloin of beef, jowle of

sturgeon - - -

Mr. Betts, 6 flasks of cham

paine . - -

Sir Robt Davers, a buc

House bill . - -

Gardiner's bill .

Baker’s bill - - -

Farryer’s bill, cooks and

portre horses . -

The Cor

0 10

h

I

1

l

3

6:
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Grocer’s bill ... l 6 ()

Coffee and Tea . . 0 1 ()

Horses . - - . 0 10 0

Butlers . - - . 0 10 ()

Maides . - - . 0 15 0

Women in ye kitchen . 1 0 0

Sherr. Coachman - . 0 10 0

Poore - . 0 5 0

15 13 6

Agmondesham . , 00 13 8

Buckingham . . 12 12 2

Huntingdon - - 10 7 3

Bury St. Edmunds . . 15 13 6

39 06 7

Reevd. of Mr. Marsh Cotton 15 00 00

Huntingdon :

Glove money in 3 places 0300 00

1 fine and 2 adm. guard. 01 0000

19 00 00

Remd. due . 20 06 7

Women in ye kitchen 0 15 0

Butlers . - - . 0 10 0

Poore ... O 5 0

1 10 0

7 5 4

8 15 4

Corporation.

A calfe, 4 bottles of wine

and a sugar loafe . () 5 0

Mr. Proby, a dish of fish,

viz. 2 pike, 3 brace tench,

and 3 of perch - . () 5 0

Sir Jno Cotton, a dish of

fish, a brace of pike, 3 of

perch, and 3 of tench : 0 5 0

Mr. Porklington, 1 dozn red

wine • - - . 0 6

Mr. Clerk of Assizes, 1 dozn

flasks of red wine, # doz”

bottles white . - . 0 3 6

Paid ye grocer's bill . . 1 16 6

The baker’s - . 0 13 9

Butcher, cooks, &c. . 1 18 0

Gardiner’s bill ... O 5 0

Maids in ye house . . 0 15 0

Butlers . - - • 0 12 6

Helpers in ye kitchin 0 15 0

Butcher’s man . 0 3 0

Poore . - . () 5 0

Coachman - . 0 5 0

Cooks’ and Porters’ horses 0 5 4

3 00 10

5 14 3

S 15 1
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Cambridge:

Mr. High Sheriff.

A veale, a mutton, a lamb,

3 dozn red, and 1 white l 0 0

Corporation,

A veal, a mutton, and dish

of fish, viz. 1 pike, 2 eels,

2 tench, and 2 perch 0 1 1 0

Mr. Miller, 6 brace part

ridges - - - 0 1 0

Mr. Serjt Selby, 2 lambs . 0 2 6

Paid Grocer’s bill . - . 0 12 0

The kitchen bill - 1 6 7

Gardiner's bill . - . 0 14 6

Cook's bill . - . () 18 2

Servts at ye colledge . 3 10 6

Sherriff’s coachman 0. 5 0

Baker’s man . - . 0 2 6

Lodgings and fire at the inn,

&c. - - - . 0 15 8

Poore - - - . 0 5 0

Cooks’ and Porters’ horses 0 8 6

8 18 5

1 14 6

10 12 11

Thetford :

Corporation.

A calf, a sheep, a lamb . 0 7 6

Mr. High Sherriffe, a quarter

of beef, a veale, a mut

ton, a lamb, a ham and 6

tongues, a rand of stur

geon, 5 dozn wine, 4 salt

fish - - - . I 0 0

Mr. Lovell, a brace of hares,

2couple rabbetts, 2 couple

partridges . - ... O 2 6

Paid the Cook’s and house bill 1 13 4

The Baker's bill . l l 6

The Grocer’s . . 1 8 6

Gardiner’s . 0 6 0

Given ye maids . . 1 0 0

Women in ye kitchen . 0 15 0

Butlers - - . 0 12 6

Butler’s man . 0 2 6

Sherriff’s coachman . 0 10 0

Poore - - . 0 5 0

Cooks’ and Porters’ horses 0 10 8

House keeper . - . () 5 0

8 10 0

1 10 0

10 () ()

Bury St Edmunds:

Corporation,

A hbd of strong bear, a hbd

of small bear, a barrell of

ale, a mutton, a veale, a

lamb . . . . - . 0 10 0

High Sherriffe, a veale, a mut

ton, a lamb, 2 hams, 6

tongues, a hlid of strong

beer, a hlid of small beer,

a barrell of ale, 4 dozn

clarett . - - . 1 00 0

Mr. Serjt Weld, a jowle of

sturgeon, a round of pow

der'd beef, a sirloyne

Mr. Mayor, a brace of carps

Paid the Grocer's bill . -

House bill. -

Baker's . -

Gardiner's bill

Cook’s bill

Given the maids

Kitchen women .

Butlers -

Horslers

Poore -

Sherriff’s coachman .

Paid ye Cook's wages

The Porter's wages

;lI

.

*? }; ;

Aprill 27th, 1708.

Evened and stated this Acct 21 9 5

Aylesbury . 09 10 06

Bedford . . 08 15 04

Huntingdon . - . 08 15 01

Cambridge - ... 10 12 11

Thetford . - ... lo 00 00

Bury St Edmunds , 21 09 05

69 03 03

Recd of Mr. Marshall Hays 25 13 04

Glove money in 6 places . 6 00 00

2 fines, 1 guardian adm. . 01 00 00

32 13 04

Disburst. in tot. . 69 03 03

Recd in tot. . 32 13 04

Rem. due from both Judges 36 09 1%

from each Judge 1804 lll

Aprill 27th, 1708. —

Stated and evened this Acct,

and recd the balance from

both Judges.

W. B.

Disburst by Ashton 093 13 2

by Braban . 050 18 9

144 11 11

Recd by Ashton . 054 13 4

by Braban . . 087 06 8

102 00 00

Due from both Judges 042 ll 11

-

from each Judge . 021 5 llā
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BARRISTERS CALLED.

Michaelmas Term, 1838.

LINCOLN'S INN. .

Francis Edmund Currey.

George Milward, jun.

John William Wing.

Owen Flintoff.

Warren Millar Jones.

William Francis Dobson.

George Still Law.

George Towry White.

Robert Semple.

Charles Winser.

Sturton Johnson.

Steed Edward Girdlestone.

Daniel Lambert.

Thomas Peironet Edward Thompson.

Henry Plumptre Gipps.

Reginald E. Courtenay.

Robert Hindley Wilkinson.

INNER TEMPLE.

William Bainbridge.

Edward Cardwell.

Francis Dumergue.

John Smith.

Alleyne Cox Yard.

Frederick William Wood.

Colin Blackburn.

MII) DLE TEMPLE.

Nelson Matcham.

Charles Knapp.

John Paget.

Edmund Lionel Wells.

Charles Hulse.

Frederick Lucas.

John Worlledge.

John Bayley Darvall.

Charles Miller Farquharson.

John Lascelles.

Samuel Husbands Beccles.

Mark Beresford Whyte.

William Robert Cole.

Ewen Henry Cameron.

William Smith.

William Henry Smith.

Charles Hall.

James Boyle.

John Ellis.

GRAY'S INN.

John Hamerton.

William George Thomas Barter

John Edwards Murray.

John Nathaniel Spellen.

Valentine Fleming.

George Abbott.

ON COVENANTS TO PRODUCE

TITLE-DEEDS.

THE letter of B. P. in the Number of 15th

December (p. 120, antè), contains the evidence

of much commendable research and thought;

but, with great deference, I submit Roach y.

Wadham, 6 East, 289, is wholly inapplicable

to the question of W. W., Vol. 16, p. 171.

Before a covenant can be said to run with

the land I apprehend two propositions must

be established; the first, that the subject

matter of the covenant must concern the land;

the second, that the assignee against whom

the covenant is to run must take the estate of

the covenantor to establish a privity between

them. In Roach v. JWadham, the latter quality

was wanting. There the conveyance and ha

bendum were to Coates (the trustee) and his

heirs; Watts (the covenantor) simply took an

estate subject to be defeated on his creating a

new use by the execution of his power of ap

pointment. After the conveyance to the cove

nantor and his trustee, nothing whatever re

mained in the covenantee (the vendor). All

was out of him and in the purchaser (Coates)

and his trustee (Watts). It is thus beyond

dispute that no legal seisin remained in the

vendor to serve the future use to be created

by Watts' power of appointment. If it was in

Watts, he took the legal estate absolutely; but

that could not be, as it was said by the Court

he took an estate subject to be defeated on

appointment. , Who could, therefore, upon

Watts appointing, have the seisin to serve the

use thus created but Coates (the trustee)?

Nobody; and the limitation bears it out. It

was to Coates and his heirs, to the use of such

person, &c. If words are intelligible, Coates

(the trustee) had the legal estate in him, and

on Watts' appointing (thereby creating and

conveying only the use) Coates stood seised to

the use of the appointee, and the former estate

became executed in the latter by the Statute

of Uses. Watts (the covenantor) being thus

simply the instrument of selection, upon whose

nomination the old use to himself ceased, and

the new one to the appointee arose, it amount

ed to this—conveyance to Coates in fee, to the

use of the appointee. It is therefore manifest

the appointee took the estate and seisin of a

person who had not entered into the covenant,

and privity of estate with the covenantor was

thus wanting. But W. W.’s case is essentially

different. In the first place I would observe,

it appears to me exceedingly doubtful whether

a limitation to A. in fee, to such uses as he

shall appoint, and in default to himself in fee,

gives him a valid power of appointment; for

it seems making a man trustee for himself;

there is no use declared for any other person.

Bacon on Uses, 63; Jenkins v. Young, Cro.

Car. 230; Dyer, 186 a, n. ; Meredith v. Jones,

Cro. Car. 244; and see an able opinion of Mr.

Booth, Cas. & Op. Vol. 2, p. 281. However,

suppose it, for argument, to be otherwise:

A., the covenantor, in W. W.'s case, when he

appoints, passes thereby not only the use, but



174

from him comes the seisin to serve it—the use

by appointment—the seisin by the statute; or,

in other words, the legal estate; for it cannot

be said anything remained in the vendor after

a deed conveying an estate “to A. and his

heirs, to such uses as he (4.) shall appoint,

and in default, to himself in fee.” Then from

whom but the covenantor does his assignee or

appointee take the estate, both use and seisin

and what else is wanting to create the requisite

privity? In brief, in W. W.'s case the pur

chaser comes in under the covenantor him

self—in Roach v. Wadham under Coates, the

trustee. The former is therefore altogether free

from the doctrine laid down in the latter. I by

no means conclude A.’s appointee is bound by

the covenant for production. Barclay v.

Raine, 1 Sim. & Stu. 449, establishes that

covenants to produce title-deeds run with the

land, for the benefit of purchasers and their

assignees, but do not for the benefit of ven

dors, so as to bind their assignees; and 4.

stands in the precise situation of the vendor.

So that had there been no power of appoint

ment, but merely an ordinary common law

conveyance to A., his assignee would not have

been bound. I therefore assent to the pro

position of B. P., that if the covenant had been

by the original releasor, it would not have

bound either A. or his assignee. Not that I

think Coke v. Earl Arundel, Hardr. 87, is any

authority for that position, as that must have

been decided on the ground of the Duke's

covenant being merely personal and not real :

in fact it could not be considered otherwise,

as it seems to have been that part of the land

should be discharged from the free-farm rent—

not the rest should be charged—to do which

the Duke seems to have had no power. It

was nothing more than an indemnity, and

would as much affect a purchaser under the

covenantor as a bond would have done, and

no more. I judge from B. P.'s citation.

J. B. W.

MISCELLANEA.

ANECD. OTE OF LORD LYN D H U RST.

Lord Lyndhurst, when Attorney-General,

was taken specially down to York, in the

famous Angel cause. Whilst stating the facts

of the case to the jury, he turned his back

upon Sir James Scarlett, who was on the op

posite side; but observing the countenances of

the jurors, he stopped suddenly, and said—

“My learned friend may shake his head, if he

pleases,--but l repeat, I shall be able to show

these facts clearly, and beyond all question.”

Sir James now enquired, “How did you

know, Mr. Attorney, that I shook my head.”

“Gentlemen,” continued Sir J. Copley—“I

saw it, by reflection, in your countenances !”

Miscellanea.—List of New Publications.—Professional Lists.

LIST OF NEW PUBLICATIONS.

The Law and Practice of Summary Convic

tions on Penal Statutes by Justices of the

Peace, including Proceedings, preliminary and

subsequent to Convictions, and on Appeal and

Removal; also the Responsibility and Indem

nity of Convicting Magistrates and their Offi

cers, with an Appendix of Practical Forms

and Precedents of Convictions. By William

Paley, Esq., Barrister at Law. The Third

Edition, by Edward E. Deacon, Esq., of the

Inner Temple, Barrisler at Law. Price 18s.

boards.

The Doctrine and Practice of Equity: or, A

Concise Outline of Proceedings in the High

Court of Chancery, designed principally for

the Use of Students. . By G. Goldsmith, Esq.,

of the Middle Temple, Barrister at Law.—

Royal 12mo. Price 7s. bqs.

A Treatise on the New Rules of Pleading,

containing all the Cases on the New Rules,

down to the end of Trinity Term, 1838. By

Charles Rann Kennedy, Esq., of Lincoln’s

Inn, Barrister. 12mo. Price 9s. bqs.

The Duties of Overseers of the Poor, and

Assistant Overseers, as the Law now stands

(1838), pointed out in plain language. By G.

Dudgeon, Clerk to the Guardians of the Settle

Union. Price 2s.

A Practical Treatise of the Law of Bills of

Exchange, Promissory Notes, and Checks;

comprising all the numerous and important

Alterations in the Law. By John Barnard

Byles, Esq., of the Inner Temple, Barrister at

Law. Third Edition. Price 12s.

The Country Attorney's Practice in conduct

ing Actions in the Superior Courts at West

minster, &c. By John Gray, Esq., of the

Middle Temple, Barrister at Law. Fourth

Edition. Price 9s.

A Treatise on the Office and Practice of a

Notary, as connected with Mercantile Sub

jects; and on the Law Merchant, relative to

the Presentment, Acceptance, and Dishonour

of Bills of Exchange, &c. By Richard Brooke,

| Solicitor and Notary, Liverpool.

Forms of Declarations, adapted to the Bo

rough Court of Liverpool, and applicable to

other Courts of Inferior Jurisdiction, &c. By

John C. Grocott, Attorney at Law. Liverpool.

8vo. Price 5s. 6d., bds.

JNCORPORATED LAW SOCIETY.

MEMBERS ADMITTED.

October, November, December, 1838.

Scott, William Pulteney, Norfolk Street, Strand.

Walsh, Percival, the younger, Oxford.

Crosse, Thomas, Hatton Court.

Lethbridge, John Christopher, Furnival's Inn.

Bateman, Thomas, Elm Court.

Rendell, Thomas Leigh Teale, of Tiverton.
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MASTERS EXTRAORDINARY IN

CHANCERY,

From November 20th to December 18th, 1838, both

inclusive, with dates when gazetted.

Jeffreys, John George, Swansea, Glamorgan

Nov. 20.

Jeffreys, Gwyn, Swansea, Glamorgan. Nov. 23.

Jee, Thomas, Coventry. Nov. 23.

Breese, Daniel, Llanfyllin, Montgomery. Dec. 7.

Lambe, James, Painswick, Gloucester. Dec. 7.

Corser, Chas. Wolverhampton, Stafford. Dec. 11.

Bonner, Charles Foster, Spalding. Dec. 11.

Tyas, John, Barnsley, York. Dec. 14.

DISSOLUTIONS OF PROFESSIONAL PART

NERSHIPS,

From November 20th, to December 18th, 1838, both

inclusive, with dates when gazetted.

Griffin, Edmund, and North Surridge, Romford,

Essex, Attorneys and Solicitors. Nov. 23.

Edgar, Joseph, and Walter West, Weston-Super

Mare, Attorneys, Solicitors, and Conveyan

cers. Nov. 27.

Otway, John, and Francis Pitner Martin Allen,

Austin Friars, London, and of Stratford

Grove, Essex, Solicitors and Attorneys.

Dec. 4.

Williams, J., Thomas Lloyd Royle, and D. Breese,

Llanfyllan, Montgomery. Dec. 11.

Preston, Robert, and James Walker, Whitby,

York, Attorneys, Solicitors and Conveyancers.

Dec. 18. -

BANKRUPTCIES SUPERSEDED,

From November 20th to December 18th, 1838, both

inclusive, with dates when gazetted.

Stephens, James, East Stonehouse, Devon, Grocer.

Nov. 20.

Stopford, Ralph, Ardenshaw, near Ashton-under

Lyne, Lancaster, Hat Manufacturer. Nov. 23.

Hall, George, Tideswell, Derby, Banker. Nov. 30.

Marsh, John, Liverpool, Timber Merchant.

Dec. 4.

Weaver, Edward, Francis Place, Westminster

Road, Grocer and Tea Dealer. Dec. 4.

Woodrow, William, Yeovil, Somerset, Innholder.

Dec. 7.

BANKRUPTS,

From November 20th to December 18th, 1838, both

inclusive, with dates when gazetted.

Alves, Alexander, Glastonbury, Somerset, Tea

Dealer. Hope, Wells ; Meredith, Heathcote

Street, Mecklenburgh Square. Nov. 20.

Alcock, George, late of Heaton Norris, Lancaster,

Hackneyman and Retailer of Beer, but now

of Stockport, Chester, Victualler. Bower &

Co., Chancery Lane ; Harrop, Stockport.

Dec. 4. -

Arnold, William, John Delancey, Norway Wharf,

Westminster, Middlesex, and of Norwood,

Surrey, Coal Merchant and Trader. Dods &

Co., Northumberland Street, Strand. Dec. 14.
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Burchett, Jasper, Garratt Lane, Tooting, Surrey,

Physic and Market Gardener. Gibson, Off.

Ass. ; Newbon & Co., Wardrobe Place, Doc

tor's Commons. Nov. 20.

Brown, John, Sheffield, York, Merchant and

Cutler. Tattershall, Great James Street,

Bedford Row ; Hoole & Co., Sheffield. Nov.

30.

Bowser, Edwin, Llanelly, Carmarthen, Draper and

Grocer. Poole & Co., Gray's Inn Square;

Messrs. Livett, Bristol. Dec. 14.

Carruthers, Thomas Bell, Dowgate Hill, London,

Wholesale Cheesemonger. Green, Off. Ass.;

Hill, Copthall Court. Nov. 30.

Caplin, Jean Francois Isidore, Great Portland

Street, Marylebone, Middlesex, Milliner and

Corset Maker. Lackington, Off. Ass.; Bailey,

& Co., Berner's Street, Oxford Street. Nov.

30

Claxton, Thomas, Norwich, Tailor and Clothes

Salesman. Daveney, Norwich ; Forster,

Lawrence Pountney Place. Nov. 30.

Collis, Christopher Annet. Chipping Hill, Witham,

Essex, Victualler, Brewer, and Baker. John

son, Off. Ass. ; Vandercom & Co., Bush Lane,

Cannon Street. Dec. 7.

Clegg, Thomas, Wigan, Lancaster, Ironfounder.

Higson & Co., Manchester; Johnson & Co.,

Temple. Dec. 11.

Clarke, Gustavus, Newton, Devon, Ship Owner.

Surr, Lombard Street; Gilson & Co., Ply
mouth. Dec. 18.

Davies, Evan, Tyngwndwn, Llanfihangel-Ystrad,

Cardigan, Currier. Hughes, Aberystwyth.
Dec. 4.

English, Robert, Oxford Street, Grocer and Wax

Chandler. Clark, Off. Ass.; Frankham & Co.,

Basinghall Street. Nov. 27.

Edwards, Robert, Liverpool, Timber Dealer. Car

son, Liverpool; Taylor & Co., Bedford Row.

Nov. 30.

Forrester, Jervis, Cellar-head, Caverswall, Stafford,

Maltster and Publican. Jennings & Co., Tem

ple; Redfern, Leek. Nov. 30.

Fairhead, David, Witham, Essex, Baker. Abbott,

Off. Ass.; Pattison & Co., Witham ; Brooks

bank & Co., Gray's Inn Square. Dec. 11.

Gurney, John Henry, Broad Street, Bloomsbury,

Victualler. Graham, Off. Ass. ; Martineau &

Co., Carey Street. Nov. 20.

Guibert, Joseph, and Mary Evans, Saint James's

Place, Clerkenwell, Jewellers. Graham, Off.

Ass. ; Robinson & Co., Charterhouse Square.

Nov. 23.

Gray, George, Brunswick Street, Stamford Street,

Blackfriars Road, Surrey, Livery Stable Keeper

and Riding Master. Lackington, Off. Ass.;

Lang, Fenchurch Street. Dec. 11.

Guy, Joseph, Gloucester Place, Vauxhall Walk,

Lambeth, Surrey, Carpenter and Builder. Pen

mell, Off. Ass. ; Harpur, Kennington Cross.

Dec. 14.

Gallemore, Thomas, Liverpool, Victualler. Chester,

Staple Inn; Pritt, Liverpool. Dec. 18.

Graham, James, Manchester, Draper and Tea

Dealer. Appleby, King's Road, Bedford Row;

Grundy, Bury, Lancashire. Dec. 14.

Haddon, James, John Clark, and John Porter,

Liverpool, Merchants. Lowe & Co., South

ampton Buildings, Chancery Lane; North,

Liverpool. Nov. 23.

Heath, Edwin, and John Heath, Totnes, Devon,

• Linen Drapers. Blake & Co., Essex Street,

Strand ; Presswell, Totnes, Nov. 27.
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Horner, James, Newport, Monmouth, Leather

Seller and Shoe Maker. Hicks & Co., Bart

lett's Buildings, Holborn ; Hinton, Bristol.

Nov. 27.

Hardcastle, Thos., Sheffield, York, Printer, Book

seller and Stationer. Wilson, Southampton

Street, Bloomsbury Square; Wilson & Co.,

Sheffield. Dec. 4.

Hole, Henry Frederick, Newport, Bishops Tawton,

Devon, Brewer. Bremridge & Co., Barnsta

ple; Toller, Gray's Inn Square. Dec. 4.

Holden, George, Salford, Lancaster, Stiffner. Vin

cent & Co., Temple; Thompson & Co., Man

chester. Dec. 7.

Ionn, Matthew Seymour, Bowling-green Street,

Kennington, Surrey, Coal Merchant. Tur

quand, Off. Ass. ; Fleming, Trinity Square,

Southwark. Nov. 30.

Jacobs, Solomon, Great Prescot Street, Goodman's

Fields, Furrier and Merchant. Johnson, Off.

Ass. ; Kearsey & Co., Leadenhall Street.

Nov. 23.

King, Thomas, Southampton, Bookseller, Station

er, and Printer. Jenkins & Co., New Inn ;

Edwards, Southampton. Nov. 23.

Knowles, John, Bolton-le-Moors, Lancaster, Dealer

in Cotton Waste and Counterpane Manufac

turer. Johnson & Co., Temple; Pendlebury &

Co., Bolton. Nov. 30.

Kerr, Hall, Mulgrave Place, Woolwich, Kent,

Tailor. Edwards, Off. Ass.; Goldfinch, South

ampton Buildings, Chancery Lane. Dec. 14.

Lewis, Thomas, King Street, Seven Dials, Dealer

in Coals and Potatoes. Clark, Off. Ass. ; Hod

son & Co., King's Road, Gray's Inn. Dec. 4.

Mortimore, Joseph Polyblank, Devonport, Devon,

Cabinet Maker. Surr, Lombard Street; El

worthy, Plymouth. Nov. 23.

Neech, Robert, jun., Pakefield, Suffolk, Cattle

Dealer. Hichling, Lowestoft, Suffolk. Dec. 14.

Odlin, Charles, jun., Stamford, Lincoln, Mercer

and Draper. Belcher, Off. Ass. ; Messrs. Wil

lis, Tokenhouse Yard. Nov. 23.

Poole, Henry, Innkeeper, Carnarvon. Roberts,

Carnarvon : Lowe & Co., Southampton Build

ings, Chancery Lane. Dec. 11.

Pearsall, William, Birmingham, Pearl Button

Maker. Austen & Co., Raymond Buildings,

Gray's Inn; Arnold & Co., Birmingham. Dec.

14.

Robinson, Mary, Leeds, York, Bookseller and Sta

tioner. Hawkins & Co., New Boswell Court,

Lincoln's Inn ; Atkinson & Co., Leeds. Nov. 20.

Reddall, John, Bunhill Row, Middlesex, Carpenter

and Builder. Green, Off. Ass.; Foster & Co.,

Fish Street Hill. Nov. 30. -

Reynolds, Thos., Chipping Ongar, Essex, Clothes

Salesman. Abbott, Off. Ass.; Swan & Co.,

Little James Street, Bedford Row. Dec. 4.

Revell, John, Sheffield, York, Hosier and Laceman.

Jones & Co., John Street, Bedford Row ; Vick

ers, Sheffield; Browne, Nottingham. Dec. 7.

Richardson, Richard, Birmingham, Publican. New

ton & Co., South Square, Gray's Inn; Smith,

Birmingham. Dec. 11.

Roberts, Joseph, Warwick, Corn Dealer. Nelson,

New Court, Temple; Morris, Warwick. Dec.

ll.

Smith, David, York Road, Lambeth, Builder. Pen

nell, Off. Ass. ; Atkinson, Clement's Inn.

Nov. 20.

Stiles, Anne, Gower Street, Bedford Square, Board

ing and Lodging-house-keeper. Johnson, Qff.

Ass. ; Walter & Co., Symond's Inn, Chancery

Lane. Nov. 27.

Bankrupts.-Prices of Stocks.

Saunders, Samuel, Devonport, Devon, Carver and

Gilder. Surr, Lombard Street; Elworthy, Ply

mouth. Dec. 4.

Stockden, Oliver Thomas Joseph, Walham Green,

Middlesex, Brewer. Belcher, Off. Ass.; Fy

son & Co., Tokenhouse Yard. Dec. 11.

Sellers, James, Yeovil, Somerset, Druggist and

Grocer. Vining, Yeovil; Douglass & Co., We

rulam Buildings, Gray's Inn. Dec. 11.

Stevenson, Humphrey, Gutter Lane, Cheapside,

Lace Warehouseman. Graham, Off. Ass.;

Hudson, Bucklersbury. Dec. 14.

Smith, William, Gloucester Street, Hoxton, Mid

dlesex, Builder. Johnson, Off. Ass.; Hooker,

Bartlett's Buildings. Dec. 18.

Skinner, William, Heathfield, Sussex, Miller. Gell

& Co., Lewes ; Palmer & Co., Bedford Row,

Dec. 18.

Tratt, Joseph, Berner's Street, Oxford Street,

Plumber. Lackington, Off. Ass. ; Hatherley,

Great Marlborough Street. Nov. 23.

Truscott, Henry David Green, otherwise Henry

Truscott, York Road, Lambeth, Surrey, Up

holsterer and Cabinet Maker. Gibson, Off.

Ass.; Cates, Robert Street, Adelphi. Nov. 30.

Tuke, Edward Francis, Sydney House, Homerton,

Hackney, Middlesex, Boarding and Lodging:

house Keeper. Gibson, Off. Ass.; Flower, Bread

Street, Cheapside. Dec. 14.

Webb, Richard, Tooley Street, Southwark, Grocer

and Cheesemonger. Clark, Off. Ass.; Collins,

Crescent Place, Bridge Street, Blackfriars.

Nov. 23. -

Wyllie, William, Castlebar Park, near Ealing,

Middlesex, Merchant. Graham, Off. AsS. 5

Freeman & Co., Coleman Street. Dec. 11.

West, Frederick Henry, Walsall, Stafford, Soda

Water and Lemonade Manufacturer. Dove,

Somer's Place West, New Road, and Carey

Street, Lincoln's Inn; Bennett, Walsall.

Dec. 18.

Youle, Peter, Tottenham Green, Middlesex, Book

seller and Stationer. Clark, Off. Ass. ; Tuc

ker, Bank Chambers, Lothbury... Nov. 30. . .

Youle, John, Sheffield, York, Victualler and Spirit

Merchant. Tattershall, Great James Street,

Bedford Row; Palfryman & Co., Sheffield.

Dec. 18. -

PRICES OF STOCKS.

Friday, Dec. 21, 1838.

Bank Stock, div. 8 per Cent. - - - - - - 2024 a 3

3 per Cent. Reduced - - - - - - - - - - 92; a 3

34 per Cent. Annuities, 1818 - - - - - - - 100%

34 per Cent. Reduced Annuities - - 100% a 100 a #

New 33 per Cent. Annuities, with div. for opº
0.1%

Long Annuities, expire 5th Jan. 1860 - - - - 14%

India Bonds, 3 per Cent. - - - - - 61s. a 63s. pm.

3 per Cent. Cons. for opening 16th Jan. - 93; a +

India Stock for opening 17th Jan. - - - 262% a 2

Exchequer Bills, 1000l. - - - - - - 63s, a 65s. pm.

Ditto - 500l. - - - - - 63s, a 65s. p.m.

Ditto - Small - - - - - 63s, a 65s. pm.

Ditto - New Commercial - - - 5s. pm.
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THE

LAW RELATING TO UNLAWFUL

MEETINGS AND SEDITION.

It may be useful at the present moment

shortly to state the law relating to unlaw

ful meetings and sedition.

By statute 57 Geo. 3, c. 19, s. 25, it is

enacted that every society or club now

established, or hereafter to be established,

the members whereof shall be required to

take any unlawful oath or engagement, or

to take any oath not required or authorized

by law, or which shall elect, appoint, nomi

nate, or employ any committee, delegate or

delegates, to meet or communicate with

any other society or club, shall be deemed

guilty of an unlawful combination, and may

be prosecuted under this act.

By statute 60 Geo. 3, c. 1, after reciting

that whereas in some parts of the United

Kingdom men clandestinely assembled have

practised military training, it is enacted that

such meetings and assemblies of persons for

the purpose of training or drilling them

selves, or of being trained or drilled to the

use of arms, or for the purpose of practising

military exercises, movements, or evolu

tions, without any lawful authority, shall

be and the same are hereby prohibited, as

dangerous to the peace and security of the

government, and every person convicted

thereof shall be liable to be transported for

seven years, or imprisoned for two; and

every person attending or being present at

any such meeting, being convicted thereof.

shall be liable to be imprisoned for two

years.

These are two of the statutes bearing on

the subject: the other statutes against un

vol. xvi.I.-No. 503.

lawful assemblies are familiar to our readers;”

but it is now settled by the common law,

that any meeting of great numbers of peo

ple, with such circumstances of terror as

cannot but endanger the public peace,

seems properly to be called an unlawful

assembly; as when great numbers, com

plaining of a common grievance, meet toge

ther, armed in a warlike manner, in order to

consult together concerning the most pro

per means for the recovery of their interests,

for no one can foresee what may be the

event of such an assembly. So, in recent

cases, it has been ruled that an assembly of

great numbers of persons, which, from its

general appearance and accompanying cir

cumstances, is calculated to excite terror

and alarm, is generally criminal and unlaw

ful, and all who join in such assembly are

criminal parties.” In a late case," Mr. Jus

tice Patteson stated the difference between

a riot and unlawful assembly to be this:

“If the persons assemble in a tumultuous

manner, and execute their purpose with vio

lence, it is a riot; but if they merely meet

upon a purpose which if executed would

make them rioters, and having done no

thing, they separate without effecting their

purpose, it is an unlawful assembly.” It

is further to be observed, that women are

punishable as rioters, but infants under the

age of discretion are not punishable."

This is all that we need state on the pre

sent occasion as to unlawful meetings. The

a See 3 L. O. 52–54, where all the acts are

collected. See also the excellent charge of

Chief Justice Tindal, at Bristol, in November

1832, as to seditious meetings, 4 L. O. 34.

b Russ. Crim. 254, and the authorities

there cited.

c Rev v. Birt, 5 Car. & P. lb 4.

d Hawk. c. 65, s. 14.

N
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offence of sedition is by no means so clearly

to be defined.

In the proceedings against Wm. Stroud,

reported in the third volume of the State

Trials, 1626,” a great deal of learning is

brought together on this subject. But per

haps the best definition of sedition is to be

found in the Scotch law writers on the

subject, all of which were brought together

in the proceedings against Joseph Gerrald,

in 1794." According to Forbes, book 3,

tit. 2, s. 1, “ sedition is a commotion or

rising of the people without authority, in

order to do any thing tending to a dis

turbance of the public peace, though the

design be not executed which is raised upon

the public or private account.” According

to Erskine, the crime of “real sedition is in.

ferred from an irregular convocation of a

number of people without lawful authority,

tending to obstruct or trouble the peace of

the community.”g The law as thus laid

down has been repeatedly acted on in Eng

land, as well as Scotland; but the offence

usually charged is the uttering seditious

words, as to which several precedents of

indictments are to be found in Mr. Chitty's

Criminal Law. Among others, we find an

indictment against a dissenting preacher,

Winterbotham, for seditious words con

tained in a sermon: the words being

these: “ The laws made at the time of the

revolution of 1688 have been since abused,

and brought into disuse. I highly ap

prove of the revolution in France, and I

do not doubt but it has opened the eyes of

the people of England to see that there was

a necessity for a similar revolution in the

government of this kingdom.” And under

this indictment he was convicted." -

We conceive, on these authorities, that

words exhorting the people at tumultuous

meetings to arm and be prepared for re

sistance, if such can be proved, are clearly

seditious.

SERVICE AND EXAMINATION OF

ARTICLED CLERKS.

In some recent numbers a we noticed a

question which had arisen before the board of

Examiners, regarding the due service of articles

of Clerkship, where some time had elapsed be

e P. 237. f 23 St. Tr. 84.

g Erskine’s Institut. book 4, title 4.

h 2 Chitt. C. L. 95. See also the indict

ment against Frost, p. 97.

* See pp. 36, and 53, ante.

Service and Eramination of Articled Clerks.

tween the death of one attorney and the assign

ment to another. The court ultimately decided

that the time which so intervened could not be

reckoned as part of the term of five years, but

that the interval might be made up by serving

an equal length of time under the assignment.

As all discussions before the court relating

to the examination are interesting, we have ob

tained a copy of the short-hand writer’s notes

on the two motions made last term on this sub

ject, and subjoin the substance of them, with

some explanatory notes.

The Attorney General.—l an instructed to

move a case of very great importance to the

profession of the law, and especially to the

attorneys and solicitors of the Courts of Com

mon Law. It is the case of Er parte Johnson,

He was proceeding to his examination when

suddenly an objection has been made by the

examiners, not at all to his sufficiency or res

pectability, but to the regularity of his service.

A new objection has been taken which certainly

would introduce the greatest confusion into the

profession, and which might shew, if it were to

prevail, that manyr espectable attorneys and

solicitors now practising ought not to have

been upon the roll, and might in several

instances be struck off.b The court of exam

iners have made this point, that where the

master dies within the period of five years,

unless there be an assignment on the very day

of his death (for that is what it comes to) there

must be new articles executed, so as to make

up the time between the death of the first mas

fer and the assignment by the executors of the

first master.” Now, hitherto, it has been

always thought, that it was quite enough if the

master died within five years, that there should

be an assignment, and that then there should

be a service, for five years, without any new

articles being executed, without a new stamp,

and without the delay and expence that would

be necessary to be incurred. Now the short

facts of this case are, that Mr. Johnson, was

bound to an attorney of the name of Wing, who

was in partnership with Mr. Jackson. Mr.

Wing died within the five years.

Mr. Justice Littledule.—Before you go fur

ther, has not this come before some of the

b No attorney can be struck off the roll for

any defect of service after twelve months from

his admission, unless (perhaps) in case of

fraud. See 14 L. O. l 14, 239.

c The question raised, we understand, was

not that an assignment must be executed

immediately (which is impracticable) but that

in addition to the assignment of the term, part

of which had run out without any service,

there should be an express covenant to serve

so much time as would make up the interval

between the death of the attorney and the

execution of the deed of assignment of his

executors. ED.
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Judges? They were talking about this very

thing before they came into court. If for a

certain time the party is not actually serving,

from some necessity or other, yet if he was as

signed and served the additional three months,

that period is recognized as good service. I

think there must be some misapprehension. I

thought certain cases had been selected and

brought before the Judges: they were talking.

about it the other morning. I do not know

whether it is your case or not.

Mr. Attorney General,—This occurred on

Saturday, it could not have been this case.

Mr. Justice Littledule.—There might be

others in the same predicament, perhaps. It

seems to be a matter that is coming into impor

tance. -

Mr. Attorney General.-It will throw the

whole profession into confusion. I have great

respect for this court of examiners. I believe

they have been only attending to their duty in

seeing to the qualifications of the candidates

who are to be admitted on the rolls of the

court. It will certainly be of great advantage to

the profession, and to the public; but it is not

for the examiners to be raising, I will not say

captious objections, but subtle objections,

which were never before thought of as to the

articles and as to the term of service.” They

are examiners to examine into the characters

and qualifications of the candidates.

Mr. Justice Littledale.—At the same time it

signifies very little whether the objection comes

on the part of the examiners or of any body

else, because if found out afterwards it might

be brought forward.

Mr. Attorney General.—Nobody has thought

of this as an objection. Mr. Wing dying, Mr.

Johnson the clerk continued serving nine

months with Mr. Jackson. One of the exe

cutors was then abroad. It is not contended

that an assignment should have been made at

that time. Mr. Jackson had two other

articled clerks who were serving at that time.

Then at the expiration of nine months there is a

regular assignment by the executors of Wing

of their apprentices to Jackson. Mr. Johnson

goes on serving Jackson for the whole of the

five years, and nine months beyond; therefore

he has actually served five years and nine

months: then say the examiners, Well, but that

last nine months he did not serve under the

articles, for they had expired : they were for

five years, but they had expired; and the last

nine months he served are not to be considered

as a service under the articles. See what the

consequence would be: the master dying with

in five years, unless an assignment is made the

d We doubt whether the examiners are enti

tled to this compliment of finding out new and

subtle objections. The question is merely

whether the party has served five years under

contract ; this question has not only been fre

quently raised before, but in many, if not in

the majority of instances, has been provided for,

by adding to the covenant to serve “the resi

due of the said term,” such further time as

with the former service will make up five years.
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very day that the first master dies, there would

be an interval of one day, and if the assign

ment were the next day, though the clerk

served five years and two days, these last two

days they would say were not a service under

the articles, for they had expired; therefore

you have not a service of five years under the

articles, and for that reason it is not a good

service, and the clerk ought not to be admitted

on the roll. That is the inevitable consequence:

there can be no distinction made between the

nine months and the nine days, or nine hours,

or whatever the time may be. There are seve

ral cases in which it may be considered that the
nine months which intervened between the

death of the first master and the assignment to

the second master—that during that time the

articles were in abeyance, the term may be

considered as prolonged nine months beyond

the period originally intended. That is the way

in which it has been generally understood.e

Mr. Justice Littledale.—If you furnish me

with the affidavit, I will talk to the otherjudges

about it. I am fully aware of all the facts.

Mr. Attorney General.—Your Lordship will

be kind enough to give this instruction, which

can do no harm to the general question, and

which will be of great service to the young

gentleman, that the examiners may proceed

de bene esse,

Mr. Justice Littledale.—Yes: they had better

proceed with the examination at all events.

Mr. Attorney General.—There is one case

which it may be worth while to mention. Ea.

parte Tomkins, 6 Dowl. 3, where a clerk, in

consequence of his master’s death, had not

served during a certain period of the five years,

but after the expiration of the five years, he

served an additional time, equal to the period

of his articles; the court allowed him to be

admitted, which is exactly the same principle,

namely, that the articles are considered sus

pended and prolonged pro tanto.

Mr. Justice Littledale.—There are instances

where the clerk is obliged to be absent from

illness; and where he has been absent above a

year it has been recognized as part of the time

from the necessity of the case; or a man has

been obliged to go abroad. They allow also of

occasional visits to a man's friends.

Mr. Attorney General.—Then there is Ea.

parte Hubbard, where a clerk who had been

absent from his master’s service, but served a

similar period at the expiration of his articles,

may be admitted. l Dowl. 438. The prin

ciple of the case Ea parte Frost, 3 Dowl. 322, is

precisely the same.—A clerk having been dis

abled from illness for several months, had not

served during these several months; then he

e If this argument be sound, it will follow

that the remainder of the five years, (which in

some cases may be nearly the whole of it) can

be served at any time, however distant; and yet

the term contracted to be served in the original

articles is a term of five years from the date of

such articles. Five years from the date having

expired, there would be nothing for the exe

cutors to assign. ED.] .
- N O
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serves an equivalent period after the expiration

of the five years. In the case in which I make ap

plication to your Lordship, the clerk did serve

nine months, setting aside the nine months

when he was in the service of Mr. Jackson. Even

if no effect was to be given to that, still he serves

nine months after the expiration of the five

years, so as to make up the entire service of

the five years by virtue of his articles.

Mr. Justice Littledale.—I see there are

cases referred to In re Smith, 1 Dowl, and

Ryland, 14, and Ew parte Rolfe, 2 Chitty, 61,

which I suppose are to the same effect.

Ea parte Johnson. 19 Nov. 1838.

Sir J/illiam Follett.—I am instructed to

apply to your Lordship that a gentleman may

be admitted an attorney under these circum

stances: there is some difficulty about it with

the examiners. The original articles were on the

13th of April 1832. If he had served five years,

they would have expired the 13th of April

1837. The difficulty has arisen in this way: he

served to the 4th of January 1835, when the

gentleman to whom he was articled died.

After that there was an assignment of the

articles, and he served from the 29th of March

1836, under that assignment, to the 29th of

July 1838, making a service of five years and

22 days. The difficulty that has been raised as

to these articles is, that these five years would

have expired in 1837. These five years expired

beyond 1837, and therefore there ought to be

fresh service. -

Mr. Justice Littledate.—What intervals pas

sed between the death of the master and the

assignment?

Sir William Follett.—From January 1835 to

March 1836.

Mr. Justice Littledale.—The Attorney Ge

neral has made a motion this morning ; both

cases seem of the same kind. I understand

there are several more. The Examiners may

proceed, and the Judges will consult upon it.

Ea parte Elderton, 19th January, 1838.

In order that our readers may have the

whole matter before them, we add the sub

stance of the cases above cited.

In the case In re Smith, (l D. & R. 14),

an articled clerk who had served two years

and a-half of his clerkship with an attorney

who died before the clerkship could be com

pleted, was held to be at liberty, after an inter

val of six years from that time, to serve the re

mainder of his clerkship with another attorney,

with a view to his admittance; but his actual

admittance (said Mr. Justice Bayley) would be

a matter for future consideration, when the

term of his clerkship had expired, and he ap

plied for admittance. On general principles

he was at liberty to serve the remainder of his

time with another master; but the Court did

not pledge itself to admit him when he had so

served. It would be then time enough to

decide that question.

Service and Eramination of Articled Clerks.

In Ew parta Rowle, (2 Chit. 61), where

there had been an interval of ten months after

the master had left the country until an as

signment to a new master, the Court said that

the statute was inexorable, and there must be

new articles of service to complete that period

of the five years. The clerk had continued to

serve in the office of the partner to the attorney

who had left the country, and as soon as he

discovered the attorney’s residence abroad, he

obtained his consent to execute a written

agreement to assign over the articles to his

partner. -

In Ew parte Hubbard, 1 Dowl. P. C. 438, it

was held, that if, during the five years, an

articled clerk has been absent two months by

consent of his master, at his father’s house,

and at the end of the five years has served two

additional months, he will be entitled to ad

mission.

In Ew parte Frost, 3 Dowl. P. C. 322, the

application was for leave of the Court to admit

an articled clerk as an attorney under the fol

lowing circumstances:–On the 31st Decem

ber, 1828, he entered into the service of an

attorney in Dorsetshire, under articles of

clerkship. He there remained, serving regu

larly for two years, four months, and a fort

night. At the time of his entering the service,

his father did not pay the whole of the pre

mium agreed. When the above period had

expired, it became necessary that he should

go into Kent to superintend the sale of certain

property, with the proceeds of which it was

proposed to pay the premium to the master;

and accordingly, on the 6th May, 1831, he set

out. During his absence, his master wrote to

him a letter, in which he stated, that unless

the pecuniary demands were discharged, the

clerk must not return. At length the neces

sary sum was raised, and on the 27th Decem

ber, 1831, he returned to his master's service.

It was then agreed between them, that he

should serve such further period beyond the

expiration of his articles, as, exclusive of the

period during which he had been absent,

would, with the time of his actual service,

amount to five years. He accordingly con

tinued in service till the 15th of October. He

had then served more than five years; and the

only question was, whether, as the supple

mental period had been served after the expi

ration of the five years for which he had been

articled, that was sufficient within the meaning

of the statute. The case of Ea parte Hubbard,

1 Dowl. P. C. 438, was in point.

Patteson, J., under the circumstances, and

on the authority of that case, ordered the party

to be admitted.

In Ew parte Tomkins, 6 Dowl. P. C. 3, it

appeared from the affidavit on which the

application was made, that the applicant had

been articled in the year 1832. After he had

served some time, his master died. A period

of seventeen days elapsed before administra

tion was taken out by the executor. He was

then assigned to another attorney; and he

subsequently served seventeen days after the

expiration of the original articles, with the
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agent of the assignee. Some doubt was en

tertained by the Examiners, as to whether they

ought to examine him, and therefore the

present motion was made to the Court.

Littledale, J., , (after consulting Master

Bunce) said, I think he may be examined, and

leave was accordingly given.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXV.

LIVERPOOL COURT OF RECORD.

1 & 2 Vict. c. 99. (Local)

An Act for amending certain acts relating to

the Civil Court of Record of the Borough

of Liverpool, and improving the proceed

ings thereof.

[10th August 1838.]

Reciting that there is in the borough of

Liverpool an ancient court of record for the

trial of civil actions, called the Borough Court

of Liverpool, or the Court of Passage of the

Borough of Liverpool; and reciting the 4 & 5

W. 4. c. 92; 6 & 7 W. 4. c. 135, and 1 Vict,

c. 98: and that the said recited acts have been

found beneficial, but the same are in some

respects insufficient, and that it is expedient to

prevent the vexatious removal of causes from

the said court by defendants for delay, and to

facilitate the proceedings and recovery of

debts in actions in the said court, and other

wise to improve the practice thereof; it is

therefore enacted, that the said recited act of

the fourth and fifth years of the reign of his

late Majesty King William the Fourth, the said

recited act of the sixth and seventh years of

the reign of his said late majesty, and the said

recited act of the first year of the reign of her

present majesty, and all the powers, authorities,

provisions, directions, exemptions, remedies,

regulations, clauses, matters, and things therein

respectively contained, (except such of them as

have been altered, varied, or repealed by any

of the said recited acts, or by any public gene

ral act, or as may be altered, varied, or

repealed by this act,) shall extend and be

deemed and construed to extend to this act,

and shall operate and be in force with respect

to this act, as fully and effectually to all intents

and purposes whatsoever as if the same were

repeated and re-enacted in this act; and the

said recited acts and this act shall be construed

together as one act.

2. Upon what conditions eaecution shall be

stayed upon any writ of error, &c. for reversing

Judgment given in the borough.--That no exe:

cution after verdict shall hereafter be stayed

or delayed upon or by any writ of error or

supersedeas thereon to be issued for the rever

sing of any judgment in the said borough

court by the person against whom such judg

ment shall be given, unless such person, with

two sufficient sureties such as the court shall

allow of, shall, before such stay or supersedeas

181

be bound unto the party for whom any such

judgment is or shall be given, by recognizance

to be acknowledged in the same court, in a

sufficient sum in that behalf, to prosecute the

said writ of error with effect, and also to satis

fy and pay (if the said judgment be affirmed or

the said writ of error be non pros'd) all and

singular the debt, damages, and costs adjudged

or to be adjudged, and all costs and damages

to be awarded for the same delaying of execu

tion : Provided always, that any of the judges

of the superior courts at Westminster may

order execution to be stayed upon any such

judgment by a writ of error, returnable in any

superior court, without such recognizance or

security as aforesaid.

3. Where final judgment shall be obtained in

the court, and the person or effects cannot be

found within the jurisdiction, any of the supe

rior courts may issue eaecution, &c.—That

whenever any judgment which shall have been

recovered in the said borough court shall not

be available, by reason of the absence of the

person against whom such judgment shall

have passed from and out of the jurisdiction of

the said court, or by reason of such person not

having goods and chattels sufficient to satisfy

such judgment within the said jurisdiction, it

shall and may be lawful for any of the Superior

Courts at Westminster, or for the Court of

Common Pleas at Lancaster, or for any judge

of any of the said Superior Courts, either in

term or in vacation, upon a certificate from

the judge, assessor, or registrar of the said

borough court of the amount of final judg

ment obtained in any such action, to issue a

writ or writs of execution thereupon for the

amount of such judgment, and the costs of such

writ or writs and certificate and application, to

the sheriff of any county, city, liberty, or place,

or, as to the counties palatine, to the proper

officer in that behalf, against the person or

persons or goods of the party or parties against

whom such final judgment shall have been ob

tained, in such manner as upon judgments ob

tained in any of the said courts atWestminster.

4. If rules of the court cannot be enforced,

they may be made rules of one of the Superior

Courts.-That in case any rule of the said bo

rough court cannot be enforced by reason of

the non residence of any party or parties

within the jurisdiction thereof, it shall be law

ful, upon a certificate of such rule by thejudge,

assessor, or registrar of the said court, and an

affidavit that by reason of such non-residence

such rule cannot be enforced as aforesaid,

to make such rule a rule of any one of

the said courts at Westminster, or of Com

mon Pleas at Lancaster, if such court or any

judge thereof, either in term or vacation, shall

think fit, whereupon such rule shall be enforced

as a rule of such court.

5. To lessen eagence of records,--That in

order to lessen the expence of making up the

records of the said court it shall be sufficient,

in all cases where the record is made up, to

commence with the declaration, after stating

in manner following, or in like manner, accor

ding to the nature of the particular proceeding.
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Be it remembered, that A. B., the plaintiff,

impleaded C. D., the defendant, in the

Borough Court of Liverpool on the

day of in the year of our lord

and declared against in these

words, that is to say, &c.,

And then to proceed to state the rest of

the pleadings, and the trial, exceptions,

verdict, andjudgment, aecording to the nature

of the proceeding, without stating any contin

uances, which shall be and be held to be un

necessary to be stated in any case whatsoever,

6. Scale of costs.-And whereas by the said

recited act of the sixth and seventh years of the

reign of his late majesty it is enacted, that

from and after the first day of January one

thousand eight hundred and thirty seven, no

costs or fees shall be allowed to the attornies

practising in the said court, except according

to a scale or scales to be from time to time

submitted to the Vice Chancellor of the County

Palatine of Lancaster, and two of the judges of

the Court of Common Pleas at Lancaster, and

allowed by the said Vice Chancellor and judges,

or any two of them the said Vice Chancellor

and judges: And whereas the said, reci

ted enactment has been found to be incon

venient in practice, and to impose unnecessary

trouble and duties upon the said Vice Chan

cellor and judges: For remedy thereof be it

enacted, that such scale or scales shall be

from time to time submitted to such master

or other taxing officer of the Courts of Queen's

Bench, Common Pleas, or Exchequer at West

minster as the said Vice Chancellor andjudges,

or any two of them, shall from time to time

nominate in that behalf; and that the allow

ance of such master or other taxing officer of

costs or fees to the attorneys practising in the

said Borough Court shall be of the same force

and effect as if the same had been allowed in

manner in the said recited act directed; pro

vided that the allowance of such officer shall

be always subject to the revision thereof, and

such alteration therein as the said Vice Chan

cellor and judges, or any two of them, may at

any time think proper.

, Power to arrest persons where eause of

action is not within the jurisdiction, repealed.—

That so much of the said recited act of the

fourth and fifth years of the reign of King

William the Fourth, and of the said recited

act of the sixth and seventh year of the

same reign, as authorizes or relates to the

arrest of persons about to depart the realm

with intent to avoid payment of their just

debts, resorting to the port of Liverpool, and

found within the jurisdiction of the said Bo

rough Court, although the causes of action in

respect whereof such persons may be so in

debted have not arisen within the iurisdiction

of the same court, shall be and the same

is hereby repealed.

8. Assessor and registrar, may take writs of

trial without the presence of the mayor.—And

whereas by an act passed in the third and

fourth years of the reign of his late Majesty

King William the Fourth, intituled “An act

for the further Amendment of the Law, and the

Changes in the Law.

further advancement of Justice,”and by another

act passed in the fourth and fifth years of the

reign of King William the Fourth, intituled

“An act for improving the Practice and Pro

ceedings in the Court of Common Pleas of the

County Palatine of Lancaster,” it is enacted

that in any actions depending in any of the

superior courts therein respectively named for

any debt or demand in which the sum sought

to be recovered and endorsed on the writ of

summons shall not exceed twenty pounds, it

shall be lawful for the court in which such

suit shall be depending, or any judge of any

of the said courts, in the cases therein men

tioned, to order that the issue be tried before

the sheriff of the county where the action is

brought, or the judge of any Court of Record

for the recovery of debts in such county : And

whereas the mayor for the time being of the

borough of Liverpool is the judge of the Bo:

rough Court, but the trial of issues joined

therein, the hearing of motions for new trials,

and the hearing of special arguments, are

taken before the assessor, without the presence

of the mayor, at the quarterly or other courts

of passage, and inquiries of damages in the

said court are perfected, and the business

of the court, other than issues, and special

arguments as aforesaid, taken before the re

gistrar, without the presence of the mayor, at

the monthly and weekly Borough Courts: And

whereas it is expedient to relieve the mayor

from personal attendance on, writs of trial;

be it therefore enacted, that the assessor may

alone, and without the presence of the mayor

at the quarterly or other courts of passage, try

all issues joined in the Superior Courts and

ordered to be tried before the judge of the

said Borough Court ; and that the registrar

may in like manner alone, and without the

presence of the mayor, at the monthly or

weekly Borough Courts, try such issues joined

in the said Superior Courts.

9. Interpretation clause—That in the con

struetion of this act every word importing the

singular number only shall extend and be

applied to several persons, matters, or things;

as well as one person matter, 9r thing; and

every word importing the plural number shall

extend and be applied to one person, matter,

or thing, as well as several persons, matters, or

things and every word ...; the mascu

line gender only shall extend and be applied to
a female as.# as a male.

10. Evgences of act.—That the costs, charges,

and expences attending or incident to, the

obtaining and passing of this act shall, be
paid by the council out of the borough fund of

the said borough.

11. That this act shall be deemed to be a

public act, and shall be judicially taken notice

3f as such by all judges, justices, and others.
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NOTICES OF NEW BOOKS, .

Principles of the Laws of England in the

various Departments, and also the Prac.

tice of the Superior Courts; in the Form

of Question and Answer, for the assist

ance of Articled Clerks in preparing for

Eaamination, &c. By a Solicitor. Lon

don, Crofts, 1839.

THIs is a publication which, we think, is

without example. It has not been an un

usual custom to furnish a key to a popular

work, by framing a set of questions out of

it, referring to the parent work for answers,

as in the instance of Mr. Baron Field's

Analysis of Blackstone; nor is there any

want of precedent for endeavouring to

teach various sciences (law among the num

ber) by compiling a series of questions, and

answering them by citing an authority.

But we think it has been reserved for the

present writer to attempt to give informa

tion on the whole range of the law—to put

questions on all subjects, and answer them

on his own authority, without citing any

other whatever, and even to do this anony

mously. It is true, that he himself pro

pounds the questions — “he makes the

giants first, and then he kills them :”—

and it might have been supposed that he

would not puzzle himself. It is our duty,

however, to shew, as his title page is very

much ad captandum, and might mislead the

uninitiated, that he is quite incompetent to

the task he has assigned himself, and that

any who trust to his authority will be griev

ously misled. It will be seen that he general

ly keeps to the most familiar questions, and

transcribes the answers from Blackstone,

without citing him ; but even here he is

frequently incorrect. Thus, he puts a com

mon-place question :-‘‘May corporations

hold freehold lands, transmitted to them

by descent or succession ? Yes; but they

cannot purchase lands without a licence

from the crown: nor can they take by de

vise,” p. 70. It is correct that corpora

tions are excepted in the statute of Wills,

but the writer need not have gone fur

ther than Blackstone to find that “ by the

construction of the statute 43 Eliz. c. 4,

it is held, that a devise to a corporation for

a charitable use is valid.” 2 Comm. 375.

Again, “What corporations cannot alien

their lands Ecclesiastical corporations

cannot, but lay corporations may,” p. 71.

This is incorrect in both particulars. Ec

clesiastical corporations can alien their lands

by leasing them : Lay corporations, since

the 4 & 5 W. 4, c. 76, s. 94, are restrained
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from selling or mortgaging any real estate,

except under the provisions of that act.

But soon after follows a question which

we should have thought would have been

answered correctly by every ‘solicitor:”

“What remedy has she [a widow]" if the

heir refused [to assign her dower.] She

is driven to her writ of dower, and the

dower must be assigned by the sheriff,”

p. 88. Surely any one attempting to teach

a student on all subjects, should have known

that she is not “driven to her writ of

dower,” but that she has her bill in equity,

which has long been the usual remedy. And

thus, if we pleased, we might go on and

show the writer's want of knowledge of the

present state of the law; but we shrewdly

suspect that our ‘solicitor, who thus pro

fesses to help others through their exa

minations, would never have attained his

present rank if he had been himself exa

mined; assuredly he would never have found

under the head “Conveyancing,” this and

other similar questions relating to commer

cial law:—“What is hypothecation f" or

under the head “Common Law,” questions

as to the nullity of marriage, the restitution

of conjugal rights, and various other mat

ters dealt with in our Ecclesiastical Courts.

Indeed, the whole of the questions are so

immethodically arranged and jumbled to

gether that we know not where to look for

any information we may require, there be

ing neither index nor table of contents.

In conclusion, we have only to say, that

we are always unwilling to discourage any

attempt to assist the student, but in this

case, we have thought it absolutely neces

sary to warn him against trusting to a guide

much more likely to mislead and confuse

him than to render him any assistance.

UNITED LAW CLERKS’ SOCIETY.

This Society has been established nearly seven

years, and we consider it very remarkable that

up to the present time the number of members

do not reach 200. This must arise, in a great

measure, from the ignorance which prevails

among the great body of law clerks of its ex

cellent provisions. And perhaps the limited

range it takes as to ages, may prevent its

numbers being increased ; as it only admits

members between 18 and 36. However safe

this may be, we doubt the prudence of re

stricting a society in its infancy to such nar
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row limits; for it is well known there is a large

class of most respectable men, confidential

clerks, about the age of 40, and upwards, who

would gladly join such a society, were it not

for the above restrictions; and there is no

doubt the Society would find it greatly to their

advantage to admit such persons on paying

something extra for the benefits to be allowed.

We are induced, from the good wishes we en

tertain for the welfare of this Society to throw

out these hints for its consideration. There

may be a jealousy existing on the part of the

junior members to admit men of advanced

age, but it must be recollected that the bounty

of the profession is intended not for an ex

clusive few, so much as it is for the benefit of

the general body of law clerks.

We think this Society not only deserves the

patronage of all professional men, but more

especially of that wealthy and powerful body,

the Bar, to whom the law clerks may reason

ably be permitted to look up for assistance.

We observe, by the Society's report, that

nearly all the Judges, and many eminent

members of the Chancery and Common Law

Bar, have already subscribed. We could wish

it were more general, as we understand the

clerks to Barristers are also eligible to join the

Society.

It appears that by great industry and fru

gality it has accumulated about 2000l. ; but

looking at the responsibility of the Society to

its members, and the many casualties that may

overtake them, we think the Society is fully

justified in endeavouring to establish a fund

which shall secure it a solid foundation : and

this can only be accomplished by keeping its

principal fund untouched, and as a reserve in

case of any unforeseen emergencies.

We hope the Society, with the expectations

before it, may be able to extend its benefits,

and to provide for many things yet wanting,

which it will of course be impossible to effect

without the further patronage and support of

the profession; and we are satisfied from all

that has been done, that the comfort and res

pectability of clerks will be increased, and the

profession greatly benefited by promoting the

prosperity of this useful society.

-

United Law Clerks’ Society.—Usages and Grievances of the Profession.

USAGES OF THE PROFESSION.

DELIVE RING up PAPERS TO CLIENTS.

To the Editor of the Legal Observer.

Sir,

I would refer your correspondent J. W. S.,

p. 86, ante, to Ea parte Holdsworth, in Term

Reports, (Common Pleas,) Easter 1838, where

he will find that even original drafts must be

given up to the client who has paid for them.

The obvious means of enforcing their delivery,

is by application to a Judge at chantº

GRIEVANCES OF THE PROFESSION.

DELAYS IN THE MASTERS' ofFICES IN

CHANCE R.Y.

Sir,

I think the greater number of solicitors will

acknowledge they have not found so great a

want of dispatch in the Masters’ office as is

hinted at by your correspondent's letter, p. 138,

ante. . The payment by fees was certainly a

stimulant to extraordinary exertions, when

emergency required them; but the present

system of a fixed salary. I conceive, has been

found quite adequate for securing sufficient

speed in the business of the Masters’ Office.

The fact is, Sir, that the delay complained

of is in a great measure the consequence of the

solicitor's inactivity in furnishing materials for

framing the report. This will be admitted by

many solicitors who have been inconvenienced

be the procrastination of their opponents. No

hurry is manifested by the solicitor in bringing

in his state of facts. Inquiries “drag their

slow length along;” and when the greater part

of the delay has been effected, and nothing

further is required to be done by him, it is

then that a most praiseworthy antipathy to the

least delay is exhibited. The completion of

the report is urged again and again, and the

Master's Clerk is expected to make up for the

supineness of the solicitor or his clerks by
some extra exertions for which he is not com

pensated. Is it not very natural that this want

of diligence, and the example it sets forth,

should be in some cases followed : If the so

licitor has taken his time, and only stirred in

the matter when he pleased,—“Why should I

workthe harder for it?” asks the Master’s clerk.

Let our complaining brethren bestir them

selves to diligence, and we may fairly expect

their example to be followed, and the Master’s

Clerks be found more ready to assist them than

to place obstacles in their way.

G. H.
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SUPERIOR COURTS.

£urtſ ChanceIIur's Court.

PRACTICE.-DISMISSING A BILL.

A plaintiff has a right to move to dismiss his

bill at any time before decree, even when

the cause is set down and called on for

hearing, upon paying defendants their

Costs.

When this cause, which was set down for

hearing in the list of original causes for the

day, was called on in its turn by the registrar,

Mr. Wakefield, for the plaintiff, moved to

dismiss the bill, offering at the same time to

Pº COStS.

he Solicitor General and Mr. Wigram, for

the defendants, submitted that the application

was irregular, and that the cause being now

called on for hearing, it was under the control

of the Court, and taken out of the control of

the plaintiff.

Mr. Wakefield insisted that his motion was

quite regular, according to the practice ; and

he referred to the case of Locke v. Nash,

which is mentioned in a note to Maddock’s

Treatise on Equity,” but not elsewhere re

ported. He said he had no doubt of being

able to find other authorities, if the Court

would allow the case to stand over.

The Lord Chancellor thought it was of im

portance to the practice of the Court to have

the point settled; and he therefore ordered

the cause to stand over for the production of

authorities.

On a subsequent day the Solicitor General

urged that the plaintiff could not, after the

cause was called on for hearing, dismiss his

bill on an ea parte application; and he referred

to the case of Booth v. Leycester.b

Mr. Wakefield said the case just referred to

was one of special circumstances, and was very

different from the present case. He contended

that a plaintiff was at liberty, at any time be

fore decree or order made in his cause, to dis

miss his bill, as of course, upon payment of

costs. The practice was the same as at law,

where the plaintiff in an action may, even after

stating his case, even up to the Judge’s sum

ming up of the evidence and charge to the

jury, elect to be called, that is, to be nonsuited.

If the plaintiff did not appear at all when his

cause was called on, his bill would be dis

missed as matter of course, with costs. Is a

plaintiff who does not appear at all to be in a

better condition than if he does appear, and

asks that his bill be dismissed ? He cited,

besides Locke v. Nash, before mentioned, the

cases of Carrington v. Holly," and White v.

Lord Westmeath.d

The Lord Chancellor said he had considered

the case since it was first mentioned, and now,

upon examining the authorities, and looking

into the reasonableness of the practice as con

* 2 Vol. p. 389.

* I Keen, 247; see pp. 253,254, and 255.

• 1 Dickens, 280.

4 1 Beatty, 174.

185

tended for by the plaintiff, his Lordship had

no doubt that the plaintiff had a right to dis

miss his bill upon payment of costs up to the

date of the order, which would be the order

made if the plaintiff did not appear at all. He

should not be worse off than if he did not

appear.

Curtis v. Lloyd, at Westminster, November

22d ; and at Lincoln’s Inn, December 8th,

1838.

Üice Chaitrellar's Court.

PRACTICE.-SERVICE OF SUBPOENA.

An affidavit of service of a subpoena to appear

to a bill, should state the place where the

subpoena was served. -

This was a motion to discharge an attach

ment issued against the defendant for not

putting in his appearance to the bill, and that

it be discharged with costs of the motion.

Mr. Jacob and Mr. Bethell, in support of

the motion, read the affidavit of the officer, who

therein stated that he served the subpoena on

which affidavit the attachment was issued. It

was to this effect:—that he (the officer) served

the defendant with a subpoena, by delivering to

Ann, the wife of Stephen Lean, who is sister

of the defendant, and at whose house the de

fendant lodged, a copy of the subpoena, shew

ing her the original, and explaining its nature

to her at the same time. They submitted that

this was not satisfactory proof of service, even

if the defendant had lodged at Mrs. Lean’s

house; but they had afterwards to shew that

he did not lodge there, which would put the

case beyond dispute.

Mr. Knight Bruce and Mr. Roupell, ap

peared to oppose the motion, by maintaining

that the defendant was lodging at the house

where the process was served at the time of

the service.

The Pice Chancellor said it was to no pur

pose to go into a contradiction of the fact of

the defendant’s residence; for admitting that

the defendant was lodging at the sister’s house

when the affidavit was left, he could not know

from the affidavit where the house is situated.

The affidavit was insufficient on the face of it,

in not stating where the subpoena was served.

The attachment, therefore, must be discharged

for irregularity. As to the costs his Honor

would not make any order. -

Bickford v. Skewes, Sittings at Lincoln's

Inn, after Michaelmas Term, 1838.

33dII; (CſIurt.

PRACTICE. — cFEDITOR’s BILL.-TERMS OF

DISMISSING.

A bill filed by a creditor on behalf of himself

and all the other creditors of a testator,

against the earecutors, may be dismissed

by the evecutors before decree, on condition

of paying the plaintiff’s debt, with interest,

and costs of suit as between party and

party

Mr. Cole moved to dismiss the bill in this

case. It was a bill filed by one creditor of a
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deceased debtor on behalf of himself and all

other the creditors of the deceased, against his

executors and devisees in trust, and other per

sons beneficially interested in the deceased's

real estate. The plaintiff's demand was for a

debt of only 30l., and no other creditor pressed

the suit. The executors, unwilling to waste

their testator's estate in unnecessary litiga

tion, before taking a copy of the bill for the

purpose of their answer, offered the plaintiff to

pay his debt with interest, and also to pay him

costs as between party and party. A corres

pondence passed between the solicitors of the

parties, but it ended in the plaintiff’s refusal

to accede to the term's proposed. The defen

dants were entitled to have the bill dismissed.

What object could a plaintiff have in institu

ting a suit, except for recovering his debt?

He had an affidavit of the facts as he stated

them.

Mr. Pemberton opposed the motion, and

submitted that the defendants were not entitled

to dismiss the bill before decree. Not only the

plaintiff, the particular creditor, but all the

creditors were interested in the administration

of the testator’s estate. The offer made to the

plaintiff was not sufficient. He had incurred

costs of an action commenced by him for his

debt, and the executors refused to pay such

costs. They also refused to pay the costs of this

suit as between solicitor and client, to which

the plaintiff was entitled, and which he would

receive if the suit is prosecuted to a decree.

Lord Langdale, M. R., was of opinion that

the executors were entitled to have the bill

dismissed on the terms proposed by them,-

that is, on paying the plaintiff his full debt,

and interest on it, together with the costs of

this suit, to be taxed as between party and

party. This Court was not to take notice of

any costs ineurred at law. . The other defen

dants were also entitled to their costs from the

executors, to be taxed in the same way.

Pemberton v. Topham and others.-At West

minster, M. T. 1838.

*

Churcu's 33cmcſ).

[Before the Four Judges.]

BOND.-PLEADING.

A., the lord of a manor, having the power

to appoint a steward of the manor, to hold

at pleasure, prevailed upon B. the steward,

to resign, A. becoming liable to pay B. an

annuity of 50l., A. then appointed C., and

C. entered into an agreement to indemniſy

A. from the payment of such annuity so

tong as C. should eaecute the office. A.

afterwards by deed poll granted to C. pos

session of the office for life. A. died, and

his eaecutor sued C. on the agreement to

indemniſy. Held, that a declaration setting

Jorth the above facts shewed a sufficient

consideration for the contract, and that

the deed poll was not a new appointment,

so as to relieve C. from his undertaking to

indemnify on the original appointment.

The declaration stated that before the time

of making the promises &c., Thomas South

Superior Courts: Rolls; Queen's Bench.

wood was the lord of the manor of Taunton

ean, and that there existed an oſtice of clerk

of the castle and steward of the manor; that

the appointment to the said office was in the

lord of the manor, and that one Gill was clerk

and steward of the manor, and that application

was made to him to resign the said office, and

that T. S. gave him a bond conditioned for the

payment of the sum of 50l. per annum, and

that he thereupon resigned, and so the right

of appointment became vested in T. S., and

that thereupon on the 13th of June 1825, in

consideration of the premises, and also in

consideration of T. S. permitting the defen

dant to hold the office at the will of the said

T. S., the defendant promised to pay from the

fees of the said office the said sum of 50l. a.

year, and to indemnify the said T. S. from

the payment of the said annuity so long as he

the defendant, should execute the office by

himself or by his deputy to be appointed by

him, and approved of by the said T. S. The

declaration then alleged that for two years and

a half the defendant did pay the said annuity,

and then that the said T. S. had since paid the

annuity, but had not been indemnified by the

said defendant, and the plaintiff claimed da

mages in respect, &c. There were several pleas,

but the only material one was, that after the

making of the said promise, and in the lifetime

of the said T. S., he by deed poll, which was

shewn &c., gave and granted to the defendant

the office of steward and clerk for life, and

empowered him to receive for the exercise of

the same all the profits thereof, and that since

the time of making the said deed poll the de

fendant had exercised the same office by virtue

of the grant, and not by any other authority

whatever. Demurrer and joinder in demurrer.

Mr. Bere in support of the demurrer. The

question is, whether the contract stated in the

declaration, is answered in the plea. The

declaration sets forth two considerations.

Though part of the consideration spoken of

was that of permitting the defendant to hold

at the pleasure of T. S., yet the contract goes

beyond that, and in the contracting part, the

defendant promises to pay the annuity of 50l.

so long as he shall hold the said office. The

argument here will be, that as he then held the

office at will, and now holds it by deed, he no

longer holds it under the same authority, and

in virtue of the same consideration in respect

of which the bond was given, and that conse

quently he is discharged from all liability

under the bond. Such a construction of the

bond is not reasonable. It is improbable that

when Southwood had rendered himself liable

to pay the annuity for the life of Gill, and re

ceived himself nothing for the appointment to

the office of steward, that he should have in

tended to give up the indemnity he before .

possessed. There is nothing in the contract

to shew that because at the time of the defen

dant’s first holding the office, he held it at the

will of the lord, the mere enlargement of the

estate from a tenancy at will to a tenancy for

life altered or merged the liability of the #.

fendant. There is nothing to shew that the
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deed poll was the creation of a new office.

This is not a condition, but a collateral under

taking. The office is not forfeited if he does

not pay the annuity. It is not therefore neces

sary that the consideration should be co-exten

sive with the promise. The real consideration

here is not the appointment to the office, but

that Southwood, in order to give the appoint

ment to the defendant, had rendered himself

liable to the payment of the annuity. It can

not be argued that this appointment being by

deed, no other consideration than one by deed

can be supposed. In the first place, the ap

pointment was not by deed; the deed merely

changed the nature of the tenancy, but did

create the appointment. An enlargement of

an estate does not change its nature or its inci

dents :* it is the same with an office.

Mr. Manning in support of the plea.—The

effect of an enlargement of the estate seems

to be misunderstood on the other side. The

liability to pay the annuity is not a good con

sideration, except on the ground that that

liability had been undertaken for the benefit

of Kinglake, and at his request; for it is not

merely because the lord of the manor choses

to get rid of his steward Gill, that Kinglake is

to pay the annuity. Gill surrendered his of

fice so far as the declaration shews, without

any communication with Kinglake; yet it is

supposed that this contract imports an absolute

obligation on the part of Kinglake to pay the

annuity to Gill. [Mr. Justice Patteson–So

long as the defendant shall hold the said of.

fice.] That is not the true promise, but is an

enlargement of it. . The promise is so long as

Kinglake shall hold the office under that ap

pointment. In Brooke's Abridgment,” it is

said “If tenant by estate less than fee simple

bring an assize, and pending the plea the fee

simple descends to him, that shall abate the

writ; for the descent of the greater estate ex

tinguishes, the lesser.” Again in Northern's

case,” it is said, “...f., seized of a manor

makes a lease for years of parcel of the ma

nor to B., and afterwards makes a lease of

the same land to C., commencing after the

determination of the first lease, and then A.

enfeoffs B. of the manor, that is a determina

tion of the first lease, and C. may enter.”

Now, as to the nature of the contract :—What

is the consideration for this promise It is

that Southwood would grant to Kinglake this

office, to hold at the will of Southwood, with

leave to Kinglake to receive the fees so long

as he holds the office at the will of Southwood.

That being the consideration, Southwood might,

put an end to the contract the instant after it

was made, and the consideration would not be

sufficient to support a promise on the part of

Kinglake to do any specific act. A conside

ration to forbear an act pro aliquo tempore,

would not be a sufficient consideration for a

permanent payment. That principle directly

applies here. It is not an obligation on the

part of Southwood to continue Kinglake in

office, and therefore the contract is unilateral.

* Shepherd's Touchstone, 315.

b Exting. Pl. 36. • Hetley, 55.
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Now as to the appointment by deed, that was

the second contract, and being silent as to

Kinglake paying the annuity to Gill, it must

be considered as a new contract, substantially

differing in terms from the former. It must

be taken to include all the terms agreed upon

between the parties. [Mr. Justice Coleridge.

Your argument is, that the contract is in con

sideration of your appointing me at will. I

promise to pay so long as I hold the office at

your will : the contract has nothing to do with

the new appointment.] The contract being a

new contract, the consideration of the old.

proinise does not attach to it.

Mr. Bere in reply.—As to the argument

that there is nothing to shew that Gill resigned

the situation at the desire of Kinglake, the

answer is, that if a declaration shews that a party

has rendered himself liable to pay an annuity,

and in consequence of his having so rendered

himself liable, he gets the office, his getting it

will be a good consideration for his liability.

The estate itself has nothing to do with this con

tract—it is merely one of the incidents of the

estate that has been altered. The question

is, whether the contract is to pay so long as he

holds the office. If there is nothing to shew

that the liability to pay is only to exist while

he holds the office at the will of the lord of the

manor, the defendant is liable. There is no

thing to shew that that restriction is to be

placed on the liability, and the plaintiff is

therefore entitled to recover.

Lord Denman, C. J.-The only question

being, on this declaration, whether the change

of the tenure of an office puts an end to the

agreement, it appears to me that that effect

does not follow from the change. The defen

dant here agrees to pay the same price which

the party giving him the appointment was

previously liable to. The office was before

held at the will of the person making the ap

pointment; but he has since executed a deed

in favour of the appointee. The deed de

prives the lord of the power of turning out

the steward, yet it is said that the steward

remains free, while the lord remains bound. I

do not think that the steward is at liberty to

contend for such a consequence of the in

creased benefit he has received from the

liberality of the lord. He continues to exer

cise the office, and to receive the fees; and all

those causes continuing to exist from which

the liability to pay arises, I think that liability

continues, and that consequently there must be

judgment for the plaintiff.

Mr. Justice Patteson.—I think that the plain

tiff is entitled to recover in this case. The

vice of Mr. Manning’s argument is, that he

adds to the contract that he will pay the con

dition, so long as he holds the office, “under

the original appointment.” I do not find those

words in the agreement. The agreement is,

while he shall continue to exercise the office

by himself or his deputy. I agree, that from

the time the grant was made, he held under

that grant, and not under the original appoint

ment, which was at the will of Southwood.

But still he did not the less hold and exercise
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the office when the power was taken away from

the appointor to remove him from it. Sup

pose Southwood had died without such grant

being made at all, that argument might pos

sibly have arisen ; for then the right of King

lake to hold might have been for a moment

at an end; and if he had been appointed by

the successor, that might perhaps have put an

end to the agreement. But that is not so here;

for there was no interval of time whatever

during which he was out of office. With re

spect to the doctrine of merger, I quite under

stand all that has been said of a smaller estate

merging in a larger, and a remedy for one

sort of an estate being lost in the creation of

another; as if I give money to another person,

and take no security at the time, but after

wards take a bond for repayment—my remedy

by assumpsit is gone, and I must sue on the

bond. That is intelligible ; but here, the grant

does not create any new contract whatever. It

is not stated what the deed was, and whether

Kinglake was a party to it; so that, for aught

that appears, the original contract may remain.

It is said that the consideration for this promise

was, permitting him to exercise the office at

the will of the lord. The argument is, that

that is a continuing consideration, and as he

does not longer hold the office at the will of

the lord, he does not hold by the permission

of the lord, but that he holds by his own mere

right. I think it is a continuing consideration.

He holds by the act and will of Southwood.

My ground for deciding thus is, not that the

introductory part of the consideration can be

taken as the consideration for the promise;—it

is not stated that the defendant had notice: it

is not said that what had been done had been

required by Kinglake; so that none of these

facts form part of the promise;—but the con

sideration is sufficient, independently of any

one of them.

Mr. Justice Williams.-The consideration

is the continuing of the defendant in office.

. The bond does not extinguish that consider

ation.

Mr. Justice Coleridge.—The only question

to be determined is, whether this plea is a

good answer to the contract stated in the de

claration. His Lordship here fully referred to

the declaration. The consideration stated here

is, that if Southwood shall permit Kinglake to

hold the office, the defendant promises to in

demnify Southwood so long as Kinglake shall

continue to do so. It seems to me that, waiv

ing all questions of the legality of the contract,

the present is a sufficient consideration, and

the promise is a specific promise. It is not,

as Mr. Manning supposes, a promise to pay

so long as Kinglake holds the office at the will

of the lord, but so long as he holds the office.

The plea is, not that he does not hold the

office, but that he holds it under a different

title. That answer is insufficient, for it goes

beside the declaration. He has not now the

power of getting a deputy, but he holds the

office. The judgment must be for the plaintiff.

Judgment for the plaintiff—Mattock, eae

cutor of Southwood v. Kinglake, M. T. 1838.

Q. B. F. J.
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NEGLIGENCE OF DEFENDANT’s ATTORNEY.-

NEW TRIAL.

The Court refused to grant a new trial in a

cause, where it was taken as an undefended

action through the negligence of the de

Jendant’s attorney, the amount of the ver

dict being 7l., and one of the defendants

being in the Court during the trial.

Gray moved for a rule calling upon the

plaintiff to shew cause why a new trial should

not be had in this action, on payment of costs

by the defendant’s attorney. It was an action

of trover, brought to recover possession of a

gun, and it was set down for trial on Saturday,

November 10th, when, no one appearing on

behalf of the defendant, it was taken as an un

defended cause, and a verdict passed for the

plaintiff. An affidavit was now produced, in

which the defendant’s attorney swore, that on

the 8th November he took counsel’s opinion

on the evidence; and that on the following

evening, having prepared a brief, he said that

the cause stood 8th in the list, and he thought,

therefore, that he would be in time to deliver a

brief to the gentleman who had advised on the

evidence on the Saturday morning. He did

so at l l o'clock, but the cause had then been

disposed of, about twenty minutes previously.

The case of De Roufigny v. Peale, a was in

point. Gwilt v. Crawleyb was also referred to

by the Court.

Humfrey shewed cause.—He produced an

affidavit in which it was stated that the amount

of the verdict was only 7l. ; and besides that,

one of the defendants, who was an officer of

the sheriff of Middlesex, had been in Court

during the trial. It was submitted that under

these circumstances the Court would not make

the rule absolute.

Gray, contrô.—No doubt there had been

negligence on the part of the defendant's

attorney, but the case cited of De Roufigny v.

Peale was stronger, for there the cause stood

first on the list. No injustice would be done

to the defendant, who was the party most in

terested, because the attorney would pay the

COStS.

Tindal, C. J.-I think this rule should be

discharged. I, for one, if I had known the

amount of the verdict was so small as 7l.,

would not have granted it; and I even enter

tained great doubts on the propriety of doing

so, as it was. The case labours under two

infirmities,—first, the small amount of the

verdict; and secondly, the trial having taken

place in the presence of one of the defendants,

who, having heard the plaintiff's evidence,

might now set up some new defence, of which

he had not before thought.

Paughan, J.—I think we should be coun

tenancing an exceedingly mischievous practice

if we did anything but discharge this rule.

Rule discharged.—hatson v. Reeve, M. T.
1838. —C. P.

a 3 Taunt. 484.

b 8 Bing. 144; 1 M. & Scott, 229.
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‘. service of RULe N1SI.

Service of a rule nisi to compute, by leaving

a copy with one defendant, and the original

rule with the other, who afterwards re

turned it, saying he does not mean to take

any steps in the matter, is sufficient.

Hilson moved that a rule to compute prin

cipal and interest on a bill of exchange might

be inade absolute. A copy of the rule had

been served on one of the defendants, while

the rule itself had been served on the other.

The plaintiff’s attorney, however, afterwards

went to the latter defendant, and obtained the

rule back; and it was now annexed to the

affidavit. It was sworn that the defendant

said that he did not mean to take any steps in

the matter.

Tindal, C. J.-That will do.

Grant v. Stoneham, M. T. 1838. C. P.

BANKRUPT.—ADVANCE OF MONEY ON GOODS.

Money advanced on a deposit of goods, is not

a payment within the meaning of the 82d

section of the Bankrupt Act.

This was an action of trover brought by the

assignees of Ross, a bankrupt, to recover

goods in the possession of the defendant. The

second plea to the declaration was, that after

the bankruptcy, and before the issuing of the

fiat, to wit, on the 25th March, 1837, the

bankrupt delivered to, and deposited with the

defendant, the goods and chattels in the de

claration mentioned, in consideration of a

large advance of money, amounting to 2000l.,

made on the delivery and deposit of the said

goods; and the defendant further said that

the said goods were so delivered to him on

money advanced bond ſide.

Replication that the said advance of money

was made by the defendant to the bankrupt,

and the goods and chattels were delivered to

and deposited with the said defendant by the

said bankrupt, after the bankruptcy, and

within two months of the issuing of the fiat.

Rejoinder, that the bankrupt did not at any

time tender payment of the money advanced

to the defendant.

Demurrer and joinder.

Tomlinson, in support of the demurrer.—

The general title in the assignees was admitted

by the plea; and it was for the defendant to

make such a title in himself as would entitle

him to retain possession of the goods; and the

question was, whether the deposit in this case

came within the protecting clauses of the

Bankrupt Act. The 81st section of the 6 G.

4, c. 16, protected all “contracts, dealings,

and transactions with any bankrupt, made and

entered into more than two months before the

flat,” but upon this no question could arise,

because it was in fact admitted on the record

that the deposit was within two months of its

issuing. Then, was it a payment within sec

tion 82? It was provided by that clause that

all payments bond ſide made by the bankrupt

to any creditor before the issuing of the fiat

should be valid; but an advance, or loan of
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money was not a payment within the statute.

Cunnan v. Deneur,a was decisive. Cush v.

Young,” and Hill v. Furnell," were also in

point. It was evident, besides, that this was

not a payment, because the borrower was not

a debtor, nor was the lender a creditor.

Hoggins, contrô.—All bond ſide transactions

were protected by the statute. This was a

case of that description, for there was an ex

change of goods for money, and credit given

on both sides. Willis v. The Bank of England,i

was the case which was decided next after

Hill v Farnell, and there an exchange of

money was held to be protected; and this was

an exchange of goods for money. [Vaughan,

J.—Is it not a purchase of property?] It might

be said that the bankrupt bought the money

by the deposit of the goods. [Tindal,C.J.—The

absolute property in the goods does not pass,

for if the defendant were to sell the goods, he

would be a wrong-doer.] The intention of

the act was to protect payments bond fide

made ; and the mere fact of an act of bank

ruptcy having been committed before the pay

ment, did not render it invalid. If, therefore,

a payment was to be so favoured, no rea

son existed why a deposit should not also

be protected. This was not merely a loan,

but a payment made on security given. Wood

bridge v. Swan,“ and Shau v. Batley,f would

shew the extent to which the Court had gone

in protecting payments, although the cases

were not those of debtor and creditor. The

cases of Ea parte Prescott,g and Olive v.

Smith,h were also decisions in reference to

same subject.

Tomlinson in reply, was stopped by the

Court.

Tindal, C. J.—It appears to me that the

transaction set up by the pleadings in this case

does not amount to a payment within the 82d

section of the last Bankrupt Act, and the case

is not protected by that section. The effect

of the provision of that clause is the protec

tion of payments really and bond fide made by

the bankrupt after the act of bankruptcy, and

also those made to him after the same act of

bankruptcy; and the very word “payment,”

which is used without anything further in the

clause, would primâ facie denote a payment for

some prior debt, whereas here it is nothing

but a loan and advance of money on a deposit

made. But it does not rest merely on the

natural force and meaning of the words used,

for if we look to the 81st section, it is clear

to my mind that the statute means a payment

between a debtor and creditor; and I think

that the necessary inference and conclusion to

be drawn from the words of that section are,

that the meaning of the word “payment” is re

stricted not only to the case which I have

suggested, but also to cases of payments for

a 10 Bing. 292. e 4 B. & Ad. 633.

b 2 B. & C. 414. f 4 B. & Ad. 811.

c 9 D. & C. 48. * 3 Dea. & Chit. 218.

d 4 Ad. & E, 21 h 5 Taunt. 56.
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goods contracted for before. The 47th sec

tion also justifies, rather than weakens, this

proposition. But it appears to me that al

though this case does not fall within the 82d

section, yet the transaction, considered with

reference to its nature, does fall within the

81st section, but the party cannot avail himself

of the provisions of that clause, because two

months had not passed after it took place

before the commission was issued.

Paughan, J.-I am of the same opinion,

and I think that we should introduce great

confusion into the bankrupt laws if we were

to give them the construction which is here

sought to be put upon them. The payment

here is, in fact, neither more nor less than a

loan ; and I think that it would be attended

with infinite mischief if we extended the words

of the statute to this case.

Bosanquet, J.-It appears to me that an ad

vance of money by way of loan on a pledging

of goods, cannot be brought within the inean

ing of this secuion of the act of parliament;

and the decisionſ in Cunnan v. Denew is in

point upon this subject.

Coltman, J.--I do not know that the case

can be put in a more clear light than by saying

that a loan is not a payment ; and I think that

this act always looks to a payment, as a pay

ment of a debt.

Judgment for the plaintiff-h'right, assig

nee, v. Farnley, M. T. 1838. C. P

Cºrtbequer of 33ſeas.

ExEMPTION FROM ARRest.—QUEEN’s PAGE.

A page of the presence in ordinary to Her

Majesty of the second class, is ea'empted

from the operation of a writ of ca. Sa.

Barstor moved to discharge the defendant

out of custody. He had been arrested on a

writ of ca. sa., and the ground of the appli

cation was, that he was exempted from arrest,

being a page of the presence in ordinary of

the second class to Her Majesty. From the

affidavit on which the motion was grounded it

appeared that the defendant had held the situ.

ation of servant in ordinary to Her Majesty

since the demise of William the Fourth, and

that he received a salary, payable quarterly;

that during Her Majesty’s residence at Wind

sor he was required to be in attendance when

ever he should be called upon, although, by an

arrangement with the other service, he usually

attended only once a month in rotation. The

debt for which the action was brought was

incurred by the wife of the defendant, who

lived at Windsor, and carried on business

there.

Alea’ander shewed cause, and produced an

affidavit, which stated that the Lord Chamber

lain had refused to interfere in the matter.

The Court was of opinion that the defendant

was entitled to his discharge.

Rule absolute. — Reynolds v. Pocock and

Wiſe, M. T. 1838. Excheq.

Superior Courts: Common Pleas; Erchequer.

ALTERATION OF BILL OF EXCHANGE.-PLEA.

Under a plea that the defendant did not

accept the bill of eachange in the declara

tion mentioned modo et forma, the defen

dant may object that the hill, having been

accepted generally, was aſterwards altered

without his consent, by the insertion of the

words “payable at Williams & Co.”

R. P. Richard's moved to set aside the ver.

dict in this cause. It was an action of assumpsit

on a bill of exchange, brought by the indorsee

against the acceptor, and the defendant pleaded

that he did not accept the bill modo et ſorina.

The cause was tried before Alderson, B., and

it was proved that the bill having been ac

cepted generally by the defendant, it had

been altered by the insertion of the words

“payable at Williams & Co.” The jury re

turned a verdict for the defendant, and found

also that the alteration had taken place with

out his consent. The ground of the present

motion was, that the objection which had been

depended upon could not be taken advantage

of under the plea which was on the record, but

that the defendant should have pleaded the

matter specially, the bill at one time having

been valid and good. In Walter v. Culley,

2 C. & M. 151, the alteration was made with

the consent of the acceptor, and the case also

differed from that of Cock v. Coalwell, 2 C. M.

& R. 291, because although there the Court

held that an alteration in a bill of exchange

would be noticed under a plea that the defen

dant did not accept the bill, yet the bill de

clared upon was in its altered state, while here

the declaration only alleged the bill to have

been accepted generally. So in Atkinson v.

Hawdon, 2 A. & E. 628, the alteration was

specially pleaded.

Per Curiam.—The plea is sufficient, for in

it the defendant alleges that he did not accept

the bill in manner and form as alleged. The

bill produced is in fact different to that which

he accepted. With regard to the declaration,

that suits the altered form as well as the

original acceptance.

Rule refused.—Calvert v. Baker, M. T.

1838. Excheq.

FORCE OF TERMS OF COGNOWIT.-ENTRY 0F

APPEARANCE AFTE ft Ext”. InATION OF W RiT.

An authority to enter an appearance and to

do all other things necessary is implied by

the giving a cognovit.

A party against whom a writ has been issued

may come in and enter an appearance

aſter the writ has eaſyired.

C. C. Jones had obtained a rule to set aside

the judgment signed in this ease for irregu

larity, against which -

Platt shewed cause. It appeared that a

writ of capius issued against the defendants on

the 26th October 1837, on which Daley only

was arrested, and he remained in prison until

he was superseded. In September 1838, Rug

glesford executed a cognovit, on which the



Superior Courts: Erchequer.— Chancery Sittings.

plaintiff entered up judgment and filed a de

claration against both defendants. The case

of Kerly v. Jenkins,a was now referred to.

C. C. Jones, contrô, urged that the cognovit

did not give any authority to enter an appear

ance, and that as the cºgnovit was not given

nor the appearance entered until seven months

after the writ had expired, there was no writ

to found the former instrument upon.

Parke, B-The giving a cognovit implies

that the party is in Court, and authorises the

attorney to do all that is necessary to make the

instrument electual. As to the second objec

tion, suppose a defendant should choose to

come in voluntarily after a writ has expired,

can any doubt exist that an appearance entered

by him would he good? A writ being required

to be executed within four months only, shews

that it could not be available to compel an ap

pearance after the expiration of that time.

Rule discharged.—Richardson v. Daley and

Rugglesſord, M. T. 1838. Excheq.

p.

JUDGMENT AS IN CASE OF A NONSUIT.

In this Court, the issue need not be made up

and delivered, to entitle the defendant to

move for judgment as in case of a nonsuit;

ðut he may make such a motion aſter the

delivery of the similiter.

Issue being joined in a country cause in Eas

ter Term, a motion for judgment as in

case of a nonsuit may be made in the ſol

touring Mich. Term.

h'hite shewed cause against a rule obtained

by Clarkson for judgment as in case of a non

suit. . It was a country cause, and issue was

joined on the 7th May, 1838, which was in

Easter Term, but no issue had been made up

or delivered. It was now submitted, upon the

authority of Harrison v. Williams, 1 W. Woll.

& Harr. 290, that the application was prema

ture. In that case, which was also a country

cause, issue was joined on the 14th December,

in the vacation after Michaelmas Term, and

no notice of trial having been given, a motion

for judgment in Easter Term was held too

early. There was besides another objection,

that the issue had not been made up or de

livered.

Parke, B.—The 80th rule of H.T. 2 W. 4,

expressly states that no entry of the issue shall

be necessary to entitle the defendant to move

for judgment as in case of a nonsuit.

h’hite urged that as in this Court there

never was any rule to enter the issue, that rule

could not apply here. Coltstrorth v. Martin,

2 C. & J. 123. The proper definition of the

word “issue” was “the entry of the allegations

or pleadings.” 2 Tidd. 717; Boote's Suit at

Law, 116. .

Parke, B.—The decision of this Court in

Evans v. Bernard, 5 D. P. C. 367, is precisely

in point. There it was held that in a country

cause, issue, having been joined in Easter

term, the defendant might move for judgment

a 2 Tyr. 299.
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as in case of a nonsuit in Michaelmas term.

With regard to the second objection, the

master says that the filing of the similiter is a

joining of issue, and I think so too ; but at all

events the plaintiff ought not to be permitted

to take advantage of such a matter, because

the not making up and delivering the issue was

his own laches. -

Alderson, B.-The parties are at issue when

one affirms a thing and the other denies it.

That process is then complete, when the simi
liter is delivered.

Rule absolute.—Heath v. Bowall, M. T.

1838.-Excheq.
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Hilary Term, 1839,
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Friday ...Jan. 11 Motions.

Saturday 12 Petition Day.

- Remaining Petitions; Al

Nº. .. 14 torney General v. Elli

# l son, part heard; & Pleas

and Demurrers.

17 Motions.

lº Causes, Unopposed

Wednesday ..

Thursday ..

Friday Petitions, previous to

General Paper.

Saturday ... 19 )
Monday .. 21 Pleas, Demurrers, Excep

tions, Causes, and Fur
- 9.)

Wºº, : #J ther Directions.

Thursday 24 Motions.

\ Short Causes, Unopposed

Friday ... 25 Petitions, previous to

R General Paper.
• O
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*. - - - tions, Causes, and Fur

Wednesday 30 J ther Directions.

Thursday 31 Motions.
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AT WrSTMINSTEtt.

Friday ... Jan. ll Motions.

Saturday 12 Petitions in General Paper

Monday ... 14) Pleas, Demurrers, Causes,

Tuesday. .. ; Further Directions, and

Wednesday ... 16) . Exceptions.

Thursday ... 17 Motions.

Friday ... 18

Saturday ... 19

Monday .. 21

Tuesday .. 22

Wednesday 23

Thursday .. 24

Friday ... 25

Saturday .. 26

Monday .. 28

Tuesday .. 29

Wednesday .. 30

Pleas, Demurrers, Cau

ses, Further Directions,

and Exceptions.

Motions.

Pleas, Demurrers, Cau

ses, Further Directions,

and Exceptions.

Petitions in the General

Paper.

Thursday .. 31 Motions.

AT THE ROLLS.

- Short Causes. after swear

Friday ...Feb. 1ſ ing in the 'solicitors.

Short and Consent Causes, and Consent Pe

tions, every Tuesday at the Sitting of the

Court.

COMMON LAW SITTINGS.

Common BIcag.

In and after Hilary Term, 1839.

In Term.

MIDDLESEX LONDON.

Wednesday ... Jan. 16 || Friday ... Jan. 18

Wednesday 23| Friday ... .. 25

After Term.

MIDDI,ESEX. LONDON.

Friday Feb. 1 | Saturday ... Feb. 2

The Court will sit at ten o’clock in the

forenoon on each of the days in Term, and

at half-past nine precisely on each of the days

after Term,

The Causes in the List for each of the above

Sitting Days in Term, if not disposed of on

those days, will be tried by adjournment on

the days following each of such days.

On Saturday the 2nd of February, in Lon

don, no Causes will be tried, but the Court

will adjourn to a future day.

(Ertl)cquet of 491cag.

In and after Hilary Term, 1839.

In Term.

MIDDLESEX.

1st Sittings. Tuesday, January 15th.

By Adjt. (if necessary) Wednesday, Jan. 16th.

2nd Sittings. Wednesday, January 23rd.

By Adj% (if necessary), Thursday, Jan. 24th.

LONDON.

1st Sittings. Monday, January 21st.

2nd Sittings. Monday, January 28th.

By Adjt. (if necessary), Tuesday, Jan. 29th.

After Term.

MIDDLESEx.

Friday, February 1st.

LONDON.

MISCELLANEA.

EXAMINATION OF AMERICAN LAWYERs.

It appears from “The Clockmaker, or Say

ings and Doings, by Samuel Slick,” that the

American Lawyers or Attorneys undergo an

examination previous to admission; for in vol.

l, chapter xxi.1, p. 203, Sam says, “I had two

brothers, Josiah and Eldad: one was a lawyer,

and the other a doctor. They were talking

about their examinations: says Josy, When I

was examined, the Judge axed me all about

real estate; and, says he, Josiah, says he, what’s

a fee : Why, says I, Judge, it depends on the

nature of the case. In a common one, says I,

I call six dollars a pretty fair one; but lawyer

Webster has got afore now, I’ve heard tell, 1000

dollars;–and that I do call a fee. Well, the

Judge he laughed ready to split his sides, and

says he, I vow that's superfine, I’ll indorse

your certificate for you, young man ; there's

no fear of you, you’ll pass the inspection brand,

any how.”

REAson of UNPopULARITY of LAwYERs,

At page 118, the same learned author says—

“It beats cock-fighting to hear the blue-noses

[Nova Scotians] talk politics. They have got

three or four evil spirits, like the Irish Banshees,

that they say cause all the evil in the province:

—the council—the banks—the house of assem

bly, and the lawyers. The lawyers come in for

their share of cake and ale, if they don’t catch

it, its a pity.—There was one Jim Munroe,

of Onion County, Connecticut, a desperate idle

fellow, a great hand at singing songs, skaiting,

driving about with the galls, and so on.—Well,

if any body’s windows were broken, it was Jim

Munroe—and if there were any youngsters in

want of a father, they were sure to be poor

Jim's.—Jist so it is with the lawyers here; they

stand godfather for every misfortune that hap

pens in the country.—When there is a mad dog

a goin about, every dog that barks is said to be

bit by the mad one, so he gets credit for all the

mischief that every dog does for three months

to come.—So every feller that goes yelpin home

from a court-house, smarting from the law,

swears he is bit by a lawyer.”

THE EDITOR'S LETTER BOX.

--

We think that P. B. G. cannot be examined

in Trinity Term, even conditionally; but if

he has any peculiar circumstances to state, we

recommend him to apply to the Examiners.

The same answer is applicable to J. W.

“A Student’’ should state for what purpose,

or on what occasion the description which he

mentions has been used.

The letter of J. T. has been received.

The communication relating to the super

sedeas of prisoners shall be immediately conSaturday, February 2nd. To adjourn only.

The Court will sit during Term at ten o’clock. sidered.
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SATURDAY, JANUARY 12, 1839.

— “Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

LETTERS

TO THE LORD CHANCELLOR.

Letter V.

ON THE ARREARS OF BUSINESS IN EQUITY.

My Lord,

In the letters which I have already had the

honour of addressing to your Lordship, I

have endeavoured to lay before you and the

public the true state of the case as to the

present arrears in equity—to disguise no

thing—to go at once to the root of the evil,

and to ascertain the true remedy to be

applied. In doing this, I have ventured to

assert, and I think have proved, that the pre

sent judicial power is insufficient for the de

mand; that the arrear, under the present

arrangement, must go on accumulating;

and that there is thus in fact a denial of

justice to the suitor in equity. The distress

that is thus caused needs no eloquence to

describe; it is too obvious, too palpable to

require any thing but a bare mention. But

allow me now, my Lord, briefly to inquire |

whether the evil of which I complain has

been lessened since I have had the honour of

addressing you. Another year has closed

on the suitor. Two most important months

in the sittings of the Courts of Chancery

have expired. With heavy heart he sees

another year commence, and another term

approach. What then is his state now

Is his chance improved Is he nearer the

desired goal of a hearing 2 I will take the

liberty of referring your Lordship to what

has been the result of the labours of the last

two months, which I have received from an

accredited source. The following is, I be

lieve, a correct statemei.t of the business

which now remains to be disposed of by the

three branches of the Court of Chancery.

vol. xvi.I.—No. 504.

* *

HoRAT.

LORD CHANCELLOR.

Judgments.-6 appeals; l re-hearing; 3

causes; 3 do. (W. C.):—total 13.

Pleas and Demurrers.-4 pleas; 18 demur

rers :—total 22.

Re-hearings and Appeals. – l re-hearing;

15 appeals:—total 16.

Summary.— 13 judgments; 22 pleas and

demurrers; 16 re-hearings and appeals:—

total - - • - 51

Add causes, exceptions, &c. set down

before the Vice Chancellor, ordered to

be heard before the Lord Chancellor 32

83

Deduct abated and standing over 14

69

Total in last Terma 67

Increase - - - - 2

ROLLS.

Pleas and Demurrers, 3.

Causes.—179 new ; 20 old :—total 199.

Further Directions.—51 further directions,

&c.; 20 exceptions; 17 exceptions and further

directions, and costs, &c.; 3 re-hearings; 1

Petition :-total 92.

Summary.— 3 pleas and demurrers;

109 causes; 92 further directions, &c. : —

total - - - 294

Deduct causes, &c. standing over 37

257

Total last Term 266

9

-

Decrease - -

VICE CHANCELLOR.

Causes.—352 old; 43 new :—total 395.

Further Directions.—7 further directions;

77 further directions and costs, &c. (73 old, 4

new); total 84.

* See the statement of the arrears in all the

Courts at the commencement of last term,

ante, p. 18.

O
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Eaceptions.—34 exceptions (34 old, 2 new);

5 do. and further directions and costs ; 2

exceptions and further directions only ; 2 do.

and further directions and petition, &c.;-

total 43.

Summary.—395 causes; 84 further direc

tions, &c.; 43 exceptions, &c. — total 517

Deduct 72 causes abated ; 6 excep

tions, &c. :-total

Ditto 12 causes standing over ;

4 exceptions; 4 further direc

tions, &c. :—total 20 98

419

Total last term 379

Increase - 4()

So that it appears that in this Court

alone there are now TIIREE II UNDRED AND

NINETY-Five cAusEs. At the beginning of

last term there were but three hundred and

fifty-five. It would also seem, that there

were only three causes heard in this Court

during the whole of last term; for the total

of causes was then three hundred and fifty

five, and the total of the old causes is this

term three hundred and fifty-two. The

general summary of the business stands

thus i

General Summary.

Lord Chancellor (9

Rolls - 257

Vice Chancellor 419

745

Total last termb 712

Increase 13

It appears therefore that the arrear is

greater since last term, instead of being

less; and it is but too clear that it must

increase, and not decrease, as the year rolls

on. It is owing to your Lordship's great

exertions since the commencement of busi

ness in Michaelmas Term, that the lists

stand as well as they do. In what state

will they be when your Lordship is no

longer regularly in the Court of Chancery

—when Parliament meets, not one short

Inonth hence, when you are called off to

the House of Lords two or three days in

every week?—when debates grow stormy,

and cabinet councils long and frequent—

when the full tide of party struggle sets in,

and you are looked to to guide the vessel

of the state into safe harbour—when, how

ever reluctant you may be, and however

conscientiously you may exercise your trust,

the Judge in Equity must be merged in the

political partizan

b See the particulars as to this, ante, p. 18.

Letters to the Lord Chancellor.

If then, I venture to repeat, the arrear of

business in equity has not decreased, but

increased, at a time when your Lordship

could sit day after day in the Court of

Chancery, giving your undivided attention

to its business, in what condition will the

unfortunate suitor be when your attention

is divided by a thousand other calls, and

your time occupied with a thousand other

matters ? I will dare, most respectfully, to

repeat this question this time next year.

One word more, my Lord, before I close

this inquiry for the present: it is as to the

necessary remedy. I am well convinced

that no half measure will do. Let it be

remembered that a bill for a new additional

Judge in Equity—a Jack Rugby—a tertium

quid, has been already laughed out of the

House of Commons; a similar fate awaits

any similar attempt. Then as to the Ex

chequer scheme. An Equity Judge in the

Exchequer, as that Court is now modelled,

will never permanently relieve the pressure

on the Court of Chancery. The remedy

must go to the root of the matter. The

Judge required must be no chance-child of

the law; no second-rate abilities will be

sufficient for the emergency. The person

required must be one of weight, eminence,

and station, whose opinion will settle the

law, and who will give dignity and con

sistency to a new arrangement. A PER

MANENT Lord CHANCELLOR" is what is

wanted; and would that I could hope that

your Lordship would be that Chancellor.

I am only echoing the voice of the profes

sion when I say that if your services could

be regularly given in the Court of Chan

cery, even for one year—if your whole time

could be devoted to it—the suitors would

soon have no cause to complain; the prin

ciples of the Court would be settled, the

practice established; and the glorious words

of the great charter would be no longer a

vain and empty mockery : “Nulli vendemus,

NULLI NEGABIMUS AUT DIFFEREMUS RECTUM

vEL JUSTITIAM.”

I have the honour to be,

My Lord,

Your Lordship's most humble servant,

A BARRISTER.

Lincoln’s Inn, Jan. 9, 1839.

c See the further details of the proposed

plan, ante, pp. 113, 114.
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NOTES ON EQUITY.

STATUTE OF LIMITATIONS.

The case of Jones v. Scott, 1 Russ. & Myl.

255, has been the subject of much discussion

ever since it was decided. The main ques

tion was, whether a trust for the payment

of debts in a will of personal estate would

prevent the operation of the statute of limi

tations on the death of the testator. Sir

John Loach, M. R., held that it had no

such effect. Lord Brougham, C., in a

judgment which attracted the attention of

the profession, reversed this judgment,

stating that in this decision “he had applied

for assistance to a very great and venerable

living authority,” meaning, we believe, the

late Lord Eldon. This judgment of Lord

Brougham's, which we gave at some length

3 L. O. 302, certainly did not meet the

approbation of the profession, and consider

able doubt has rested on it. On an appeal

to the House of Lords, it was there reversed

on the l6th of August 1838. The case on

the appeal will be reported in the 4th vol. of

Messrs. Clark and Finnelly's reports. The

same question has subsequently come before

the Lord Chancellor, and he has expressed

his full concurrence in the judgment of the

House of Lords. “The decision of the

House of Lords in Scott v. Jones, in which

he entirely concurred with Lord Lyndhurst,

was a direct authority for holding that a

direction in a trust for payment of debts,

was merely inoperative so far as personal

estate was concerned.” Freake v. Cranefeldt,

3 Myl. & C. 499.

that the settling this rule is of great prac

tical importance.

TAxATIon of costs.-solicitor’s RE PRE

SenTATIVE.

IN our seventh volume, pp. 164–167, we

brought together all the cases relating to

the charges which are subject to or exempt

from taxation. It has very recently been

held, that the Court has no authority under

the 2 Geo. 2, c. 23, to make an order

against the personal representatives of a

deceased solicitor that the solicitor's bill

shall be taxed. “What is the use,” said

the Lord Chancellor, “of a jurisdiction to

tax, as against the representatives of a soli

citor, if there is no power to compel pay

ment? Such a jurisdiction would be per

fectly nugatory, because if the client comes

in as a creditor, he must institute a suit for

that purpose; and the Court will not let

him recover without having the state of the

We need not observe ||

i Q5

assets ascertained, as well as having the

claim investigated. Sir John Leach has

expressly decided, that the penal provision

in the twenty-third section of the act does

not apply in the case of the executor or ad

ministrator, or the assignees of a solicitor,

[alluding, we presume, to the case In re

Cole, 2 Sim. & Stu. 463; see also Weston

v. Poole, 2 Stra. 1056.) The question is

a very important one, and it seems singular

that it should not have been raised before.

The order complained of [an order of the

Vice Chancellor,J must be discharged.

Maddeford v. Anstwick, 3 Myl. & C. 423.

NUMBER OF COUNSEL.

In a late case the Master, in taxing costs

as between solicitor and client, allowed the

fees of the three Queen's counsel who ap

peared on behalf of the petition, but he dis

allowed those of the two other counsel on

the same side, who were gentlemen below the

bar. The Lord Chancellor thought that

the Master had come to a right conclusion,

A suitor might employ as many counsel as

he pleased; but when the costs were ordered

to be taxed, although as between solicitor

and client, the rule was to allow only two

counsel, or three, under special circum

stances. Downing Coll. case, 3 Myl & C.

475.

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXVI.

CONVEYANCE OF MAILS BY RAILWAYS.

1 & 2 Vict. c. 98.

[We state the substance of this act as to

most of the clauses, but deem it proper to give

those fully which relate to arbitration in case

of dispute between the Postmaster General and

the Contractors.]

The act passed the 14th August, 1838, and

recites that it is expedient that provision should

be made by law for the conveyance of the

mails by railways at areasonable rate of charge

to the public : it is therefore enacted, that in

all cases of railways already made or in

progress, or to be hereafter made within the

united kingdom, by which passengers or goods

shall be conveyed in or upon carriages drawn

or impelled by the power of steam, or by

any locomotive or stationary engines, or

animal or other power whatever, it shall be

lawful for the Postmaster General, by notice in

writing under his hand delivered to the com

pany of proprietors of any such railway, to

require that the mails or post letter bags shall,

from and after the º,".be named in any such
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notice (being not less than twenty eight days

from the delivery thereof) be conveyed and

forwarded by such company on their railway,

either by the ordinary trains of carriages, or by

special trains, as need may be, at such hours or

times in the day or night as the Postmaster

General shall direct, together with the Guards

appointed and employed by the Postmaster

General in charge thereof, and any other

officers of the Post Office; and thereupon the

said company shall, from and after the day to

be named in such notice, at their own costs,

provide sufficicnt carriages and engines on

such railways for the conveyance of such mails

and post letter bags to the satisfaction of the

Postmaster General, and receive, take up,

carry, and convey by such ordinary or special

trains of carriages or otherwise, as need may

be, all such mails or post letter bags as shall

for that purpose be tendered to them, or any

of their officers, servants, or agents, by any

officer of the post office, and also receive, take

up, carry, and convey, in and upon the carria

ges carrying such mails or post letter bags, the

guards in charge thereof, and any other officers

of the post office, and shall receive, take up,

deliver, and leave such mails or post letter

bags, guards, and officers, at such places in the

line of such railway, on such days, at such

hours or times in the day or night, and subject

to all such reasonable regulations and restric

tions as to speed of travelling, places, times,

and duration of stoppages, and times of arrival

as the Postmaster General shall in that behalf

from time to time order or direct: provided

always, that the rate of speed to be required

shall in no case exceed the maximum rate of

speed prescribed by the directors of such rail.

way or railways for the conveyance of passen

gers by their first class trains; but that no

alteration in the rate of speed of any train by

which the mails shall be conveyed shall be

made until six calendar months previous notice

shall be given to the Postmaster General of any

such intended alteration.

2 If required, a carriage to be applied ex

clusively to such conveyance.

3. Railway company, if required, to provide

separate carriage for sorting letters.

4. Postmaster General may direct mails to

be carried on railway in mail coaches in lieu of

company’s carriages.

5. Railway companies to be subject to direc

tions of post office respecting conveyance of

mails. Provided, that it shall not be lawful for

any officer or servant of the post office to inter

fere with or give orders to the engineer or

other person having the charge of any engine

upon any railway along which mails or post

letter bags shall be conveyed ; but if any cause

of complaint shall arise, the same shall be

stated to the conductor or other officer of the

railway company having the charge of the train,

or to the chief officer at any station upon the

railway; and in case of any default or neglect

on the part of any officers or servants of the

railway company to comply with any of the

regulations of the Postmaster General or other

officer of the post office so to be nominated as

Changes in the Law.

aforesaid, the railway company shall be wholly

responsible for the same.

6. Remuneration to railway companies for

conveyance of mails shall be fixed and agreed

on between the Postmaster General and such

company of proprietors, or in case of difference

of opinion between them, then as shall be de

termined by Arbitration as herein-after provi

ded, but so that the services which may be re

quired by the Postmaster General, or by such

officer of the post office as he in that behalf

shall nominate as aforesaid, to be performed

by any such company of proprietors be not

suspended, postponed, or deferred by reason of

such remuneration not having been then fixed

or agreed on between the said Postmaster

General and such company of proprietors, or

by reason of the award on any reference to

arbitration to determine the remuneration not

having been then made.

7. Agreements between Postmaster General

and railway companies as to amount of remu

neration, &c may be altered

8. Postmaster General may terminate ser

vices of railway companies on notice of six

months.

9. Or may terminate services of railway

companies without notice; and in any such

case the Postmaster General shall make to

such company a full and fair compensation

for all loss thereby occasioned, the amount

whereof, in case the parties differ about the

same, shall be ascertained by arbitration as

herein-after mentioned.

10. Royal arms to be painted on engines or

carriages provided for the service of the post

office.

11. That it shall not be competent or lawful

to or for the company of proprictors of any

railway to make any bye laws, orders, rules, or

regulations which shall militate against or be

contrary or repugnant to any of the enactments

herein contained; and that if any company of

proprietors shall make or shall have made any

such bye laws, orders, rules, or regulations,

either prior or subsequently to the Postmaster

General signifying to the said company his

intention that the mails or post letter bags,

mail coaches, carts or carriages, shall be con

veyed by such railway, all such bye laws, orderº,

rules, and regulations, so far as they shall mili

tate against or be contrary or repugnant to any

of the enactments herein contained, shall be

and be deemed absolutely void and of no

effect, in like manner as if such bye laws,

orders, rules, or regulations had never been

made or passed, any thing to the contrary in

anywise notwithstanding.

12. Penalty for refusing or neglecting to

convey mails: 201, for every offence, besides

penalty of bond. -

13. Postmaster General may require railway

companies to give security by bond in such sum

as the Postmaster General shall think fit.

14. Lessees of railway not being a body

corporate or company, not to be required to

give security by bond above 1,000l.
15. That all notices under the provisions of

this act by or on behalf of the Postmaster
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General to any company of proprietors of any

railway as aforesaid shall be considered as duly

served on any company of proprietors in case

the same shall be given or delivered to any one

or more of the directors of such company, or

to the secretary or clerk of such company, or

be left at any station belonging to such

company.

16. That in all cases in which the Post

master General and any company ofproprietors

of any railway shall not be able to agree on the

amount of remuneration or compensation to be

paid by the Postmaster General to such com

pany of proprietors for any services performed

or to be performed by them as herein-before

mentioned, the same shall be referred to the

award of two persons, one to be named by the

Postmaster General, and the other by such

company; and if such two persons cannot

agree on the amount of such remuneration or

compensation, then to the umpirage of some

third person, to be appointed by such two

first named persons previously to their entering

upon the enquiry; and the said award or

umpirage, as the case may be, shall be binding

and conclusive on the said parties, and their

respective successors and assigns.

17. That after any contract entered into or

award made under the authority of this act

shall have continued in operation for a period

of three years, it shall be competent for any

railway company who may consider themselves

aggrieved by the terms of remuneration fixed by

such contract or award, by notice under their

common seal, to require that it shall be

referred to arbitrators to determine whether

any and what alteration ought to be made

therein; and thereupon such arbitrators or

umpire to be appointed as herein-before men.

tioned shall proceed to inquire into the circum

stances, and make their award therein, as in the

case of an original agreement; provided

always that the services performed by such

railway company for the post office shall in no

wise be interrupted or impeded thereby.

18. That in all references to be made under

the authority of this act the Postmaster Gene

ral, or the railway company, as the case may be,

shall nominate his or their arbitrator within

fourteen days after notice from the other party;

or in default it shall be lawful for the arbitrator

appointed by the party giving notice to name

the other arbitrator; and such arbitrators

shall proceed forthwith in the reference, and

make their award therein within twenty eight

days after their appointment, or otherwise the

matter shall be left to be determined by the

umpire; and if such umpire shall refuse or

neglect to proceed and make his award for the

space of twenty-eight days after the matter

shall have been referred to him, then a new

umpire shall be appointed by the two first

named arbitrators, who shall in like manner

proceed and make his award within twenty

eight days, and in default be superseded, and

so toties quoties.

19. Construction of terms in the act accord

ing to 1 Vict. c. 36.

SUGGESTIONS FOR AMENDING

THE IMPRISONMENT FOR DEBT

ACT.

To the Editor of the Legal Observer.

Sir,

It is enacted in the statute 1 Will. 4, c. 36,

clause 15, sec. 5, that if the defendant, under

process of contempt for not appearing or not

answering, being in actual custody, and shall

not have been sooner brought to the bar of the

Court under process to answer his contempt,

the plaintiff, if the contempt be not sooner

cleared, shall bring the defendant by an habeas

corpus to the bar of the Court within thirty

days from the time of his being actually in

custody, or detained (being already in custody)

upon process of contempt; and if the last day

of such thirty days shall happen out of term,

then within the four first days of the ensuing

term ; and where the defendant is in custody

of the serjeant at arms, or of the messenger,

upon an attachment or other process, the plain

tiff shall, within ten days after his being taken

into such custody, or if the last of such ten

days shall happen out of term, then within the

first four days of the next ensuing term, cause

the defendant to be brought to the bar of the

Court; and in case any such defendant shall

not be brought to the bar of the Court within

the respective times aforesaid, the sheriff,

gaoler, or keeper, serjeanſ at arms, or mes

senger, in whose custody he shall be, shall

thereupon discharge him out of custody with

out payment by him of costs of contempt,

which shall be payable by the party on whose

behalf the process issued.

It is, however, questionable whether this

statute, by which imprisonment is prohibited

of defendants who are in contempt of Court

for not answering their plaintiff’s bill, extends

to persons who are in contempt for nonpayment

of costs, although it is presumed that it was

the intention of the legislature so to extend it.

By the act 1 W. 4, c. 70, for the more ef.

fectual administration of justice in England

and Wales, it is enacted in the llth clause,

that in all cases relating to the practice of any

of the Courts of King’s Bench, Common Pleas,

or Exchequer, in matters over which the said

Courts have a common jurisdiction, it shall be

lawful for the Judges of the said Courts jointly,

or any eight or more of them, including the

chiefs of each Court, to make general rules

and orders for the regulating the proceedings

of all the said Courts; which said rules and

orders so made, shall be observed in all the

said Courts; and no general rule or order re

specting such matter shall be made in any

manner, except as aforesaid.

In conformity to the last mentioned statute,

the Judges in Hilary Term, 2 Will. 4, made

several new Rules of Court, and an important

question here presents itself-whether the

Judges have power to make new rules for

prisoners to be superseded. By the act for

abolishing arrest on mesne process in civil
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actions, except in certain cases, for extending

the remedies of creditors against the property

of debtors; and for amending the laws relat

ing to insolvent debtors in England, it is en

acted in the 36th section, that if any prisoner,

who, at the time appointed for the commence

ment of this act, shall have been committed to

any prison or gaol, and charged in execution

for any debt, damages, or any costs or sum

or sums of money, or committed for or by

reason of any contempt of any Court whatso

ever, for nonpayment of any sum or sums of

money, or of costs, taxed or untaxed, either

ordered to be paid, or to the payment of which

such prisoner would be liable in purging such

contempt, or in any manner in consequence or

by reason of such contempt, shall not, within

twenty-one days next after the time appointed

for the commencement of this act, make sa

tisfaction to the creditor or creditors at whose

suit such prisoner shall have been so com

mitted or charged in execution for such debt,

damages, costs, sum or sums of money, or to

the person or persons entitled to the money

for the nonpayment of which such prisoner

shall have been in contempt, or to the payment

of which such prisoner would be liable in con

sequence or by reason of such contempt; or

if any prisoner, who after the time appointed

for the coinmencement of this act shall be

committed to any prison or gaol, and charged

in execution for any debt or damages, or any

costs, or sum or sums of money, or committed

for or by reason of any such contempt as afore

said, shall not, within twenty-one days next

after such prisoner shall be so committed or

charged in execution as aforesaid, make satis

faction to the creditor or creditors at whose

suit such prisoner shall have been so committed

or charged in execution for such debt, dam

ages, costs, sum or sums of money, or to the

person or persons entitled to the money for

nonpayment of which such prisoner shall have

been in contempt, or to the payment of which

such prisoner would be liable in consequence

of such contempt; then and in any of the said

cases it shall be lawful for any such creditor

or creditors, or person or persons entitled to

such money as aforesaid, to apply by petition

in a summary way to the said Court for the

Relief of Insolvent Debtors, for an order vest

ing the real and personal estate and effects of

such prisoner in the provisional assignee for
the time being of the estate and effects of

insolvent debtors in England, according to the

provisions of this act.

By the 118th clause of this act, it is enacted,

that it shall be lawful for the said Court for

the Relief of Insolvent Debtors, in its discre

tion, to direct that the expences of applying

for and obtaining the discharge of any prisoner

under this act, or any part of such expences,

may and shall be paid out of the estate and

effects of such prisoner which may be in the

hands ofº or other assignee or

assignees under this act; and if the same shall

not be sufficient for that purpose, then that

such expences or any part thereof, may and

shall, in cases where the said Court shall be

Suggestions for amending the Imprisonment for Debt Act.

satisfied that the prisoner has not the means of

defraying the same, be paid and advanced out

of the interest and profit arising from any go

vernment securities, upon which any unclaimed

money produced by the estate and effects of

insolvent debtors may be invested; and in every

such last mentioned case, the estate and effects

of such prisoner, which may then be, or may

thereafter come to the hands and be vested in

the provisional or other assignee or assignees

under this act, shall be liable, in the first place,

to repay the money so advanced and paid, and

the said Court is authorized to Inake such

order or orders as shall be necessary for the

purpose.

Now, Sir, it is quite clear this last mentioned

act is very defective in several clauses; for

the 36th clause does not go far enough for the

benefit of prisoners, and the intention of the

legislature to do away with imprisonment

for debt; for, after prisoners have been in

prison twenty-one days from the commence

ment of this act, it is then at the option of

creditors to serve them with an investing order.

Surely, if they did not do so, it would have

been but right for the legislature to have fixed

some time after the twenty-one days had ex

pired, in case the creditors did not serve them

with an investing order, to bring up such pri

soners to the Insolvent Court. Then the pri

soners would only have had a certain time to

be kept in prison—say thirty days—after the

first twenty-one days had expired, and then

the prisoners should be supersedable by the

Marshal of the Queen's Bench, the Warden

of the Fleet Prison, &c., in whose custody the

prisoners may be ; for it is clearly shewn in

equity, in the Pro Confesso Act before men

tioned, that if the plaintiff does not bring up

the defendant within thirty days to the bar

of the Court of Chancery, he is discharged

for contempt, although he sought by his bill

to get the defendant’s property. The question

here alluded to, whether prisoners for debts

should or should not have the same privileges

at law as defendants have in equity under the

foregoing act, is worthy of consideration.

The poor unfortunate debtors of 1835, who

are now confined inside the walls of the

Queen’s Bench, and most of them in a state

of starvation, have now no chum-money nor

county-money allowed, notwithstanding the

county of Surrey allows 700l. per annum fºr

the poor prisoners in the Queen's Bench Pri.

son; and what are these unfortunate debtors

to do for maintenance, for they cannot apply

to their different parishes, because under the

Poor Law Act they cannot assist them, on

account of their not being able to becºme

inmates of the work-house. On the 20th No.

vember, 1838, they made application to the

Lord Chief Justice of the Court of Queen?

Bench, but have received no relief yet ; *

also, on the 7th December, applied to hº
Principal Secretary of State for the HomeDe

partment, but no relief has yet reached thº.

f further begieave to observe, by the Ilºil.
clause of the Abolition of Arrest Act, the

the Insolvent Court has no funds in Court 1"
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the purpose of paying the expenses of poor

prisoners.

Having thus noticed the several acts of

parliament and rules of Court, I beg to sub

init the following suggestions for the improve

ment of the law :—

1st. That a plaintiff in Chancery who files

a bill, which is dismissed for want of prosecu

tion, and an attachment for the costs issued,

and the plaintiff being taken upon that at

tachment and sent to prison for non-payment

of the costs, the Court shall be authorized to

discharge the plaintiff out of prison.

2d. That in case the creditor does not serve

the prisoner with an investing order within

twenty-one days, then, in thirty days after the

twenty-one days, the prisoner ought to be su

persedable.

3d. In order to expedite and save expense,

that notice in the Gazette ought to be sufficient

notice to all creditors, and for all costs, in the

same mauner as in bankruptcy, without re

quiring insolvents to serve each creditor.

4th. That all debtors who go up to the

Insolvent Court for adjudication, and are dis

charged from custody, ought also to be dis

charged from all future liability in a similar

inanner as in bankruptcies.

PATRoNUs JUstiti/E.

SELECTIONS

FROM CORRESPONDENCE.

S REcoverty of TENEMENT's Act.

1T,

In answer to your correspondent T. H. N.,

(p. 139, ante,) it appears to me that there can

not be the slightest doubt but that the case

put by him does not come within the operation

of the above act. The preamble and context

of that act clearly shew that it is limited in

effect to such cases only where the relation of

landlord and tenant exists. If the case put by

T. H. N. came within the act in question, it

would, in effect, be giving to magistrates the

power of deciding on matters of title; a power

which has ever been wisely withheld from

Courts of inferior jurisdiction. A short time

since, a case, very similar to that put by your

correspondent came before the magistrates at

Lambeth Street. A person had been in

wrongful possession of certain premises many

years, without acknowledging any landlord;

the party rightfully entitled applied to the

magistrates under the above act for their war

rant to deliver possession; but they at once

decided that they had no jurisdiction, on the

ground that the relation of landlord and tenant

did not exist between the parties.

The remedy of the owner of the fee in the

case put by your correspondent, is clearly

ejectment; for the legislature has not as yet,

and it is to be hoped never will, leave ques

tions relating to the title to lands— (questions,

the correct decision of which requires a perfect

knowledge of the law of real property) to be

decided by a Court of inferior and summary

jurisdiction. J. D.
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EFFEaſ:T OF GENE in AL POWER OF

AppointM. ENT.

Sir,

At page 139, ante, two cases are cited by

your correspondent T. L. J. to the effect, that

the lien of a judgment creditor upon the real

estate of his debtor is defeated by the execution

of a power given to the latter in a convey

ance to the usual uses to bar dower, and that,

notwithstanding the appointee had notice of

the judgment. Both these cases arose and

were decided prior to the 1st Vict. c. 110 ;

but since that statute came into operation, I

apprehend that the exercise of a general

power of appointment will no longer be avail

able, to defeat a judgment creditor; for by sec.

12, the writ of elegit is extended (inter alia)

| to all lands, &c., over which, at the time of en

tering up the judgment, or at any time after

wards, the debtor, should have any disposing

power which he might, without the assent of

any other person, exercise for his own benefit.

hilst on the subject of powers of appoint

ment,... I would refer your correspondent

J. B. W., who, at page 173, seems to doubt the

validity of such a power when created under a

limitation to A. and his heirs, to such uses as

lie shall appoint, and in default thereof to him

self in fee, to the ease of Ray v. Pung, 5 B.

and Ald., where it was decided that the execu

tion of such a power over-reached the wife's

title to dower previously attached on the fee

vested in her husband. In fact, it is every

day's practice to convey property in this mode,

and I am not aware of any good objection that

can be urged against its legality. I. T.

-

LEGALITY OF MARRIAGE-LORD STOWELL’s

op1NIon.

Sir,

A case having been recently stated in the

papers of a man applying to be married to his

natural grandmother, in which the clergyman,

upon application to the poor-law commissioners,

was informed that they were not aware of any

legal obstacle to such a marriage, I am induced

to send you a copy of an opinion of the late

Lord Stowell on the subject. I have seen a

similar opinion of the late Dr. Swabey on this

point. N.

Doctors’ Commons.

His Majesty's Advocate's opinion is re

quested, to advise—Whether a man may legally

marry the natural sister of his first wife, both

the ladies being illegitimate children

“I am of opinion that he cannot legally

marry two natural sisters—the same natural

reasons existing for the restraint of such a

marriage, as for the restraint of a marriage

between two legal sisters; and in the only cases

in which the marriages of natural relations

have ever come to be considered, the Courts

of Law have inclined to hold them within the

prohibitions, though I do not know of any ac

tual decision that has, ever been given upon

the subject.” (Signed)

April 5th, 1796. “WM. Scott.”
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ATTORNEYS APPLYING TO BE ADMITTED,

Easter Term, 1839.

QUEEN’s BENCH.

Clerks’ Name and Residence.

Ainsworth, Samuel, 13, Cursitor Street; Man

chester.

Allee, Lawrence Turton, 2, Wilson Street,

Gray's Inn Lane; and Rookley.

Allison, Henry, Pavia Place, Park Road, Dal

ston; and White Conduit Grove, Islington.

Atter, James, Battle; and Stamford.

Adney, John, 77, Great Tower Street.

Allatt, William, Bretton, York.

Abbott, Vernon Montague, 70, Gower Street.

Benn, John Higgison, 9, Featherstone Build

ings; and Rugby.

Bird, Henry, 1, Sussex Place, Islington; and

Arundal Street, Strand.

Bennett, William Wolley Leigh; 20, Judd

Place, West, and Buckingham.

Barber, Samuel, 5, Warwick Court; and

Heaton Norris, Macclesfield,

Buchannan, William Ralph, 4, Montague Place,

Old Kent Road.

Brooks, Abraham James, Portsea.

Baker, Henry, 37, Gloucester Street, Queen's

Square; and Maze Pond, Southwark.

Beesley, James, Banbury.

Bunting, Jabez, the Younger 30, Myddleton

Square, and Manchester.

Bird, John Proctor, 13, Penton Place, Ken

nington Road.

Bishop, Frederic, 13, Bouverie Street; and

Shelton Hall.

Bryan, James, 13, Wingrove Place, Clerken

well.

Barber, George, 10, New North Street, Isling

ton ; and Reading.

Billings, William Frederick, Cheltenham.

Brooks, John, the Younger, Ashton-under

Lyne.

Bradley, Edward Gould, , 7, Castle Street,

Bloomsbury; Bath; and Reading.

Barton, Richard Carrol, 7, Cheltenham Place,

Lambeth,

Clayton, Sykes, Kippex; and Strand on the

Green.

Crockett, Richard Singleton, 13, Warwick

Court, Holborn; Wolverhampton; and

Gray's Inn.

Coles, James Bond, Taunton.

Challinor, Edward, 7, Bedford Street, Bed

ford Row; and Manchester.

Cory, Charles, Argyll Chambers; and Great

Yarmouth.

Cooper, Samuel Nicholas, 70, Margaret St.,

Cavendish Square; and Crawford Street,

Portman Square.

To whom articled, assigned, &c.

Sudlow, John, Manchester.

Ralfe, James, Winchester.

Nesham, Robert, Darlington.

Jackson, Thomas Hippisley, Stamford.

Smith, Septimus, Blandford; assigned to

Pearson, Thomas, 22, Essex Street, Strand.

Archer, John Sanderson, Ossett.

Murray, Charles, Chancery Lane; assigned to

Murray, James Arch., Chancery Iane.

Wise, William, Rugby.

Cole, John, Odiham and Basingstoke.

Hearn, Thomas, Buckingham.

Coppock, Henry, Stockport.

Lewis, Hugh, 22, Artillery Place, West, St.

Lukes.

Weddell, David William, Gosport; assigned to

Minchin William, Portsea.

Mitchell, William, Petersfield; assigned to

Bicknell, W. Lawrence; Lincoln's Inn

Fields.

Walford, William, Banbury.

Bunting, Thomas Percival, Manchester.

Smith, William, 22, John Street, Bedford

Row.

Bishop, William, Shelton Hall.

Hunt, Charles Edward, Barnard’s Inn.

Lambert, John, Alnwick.

Billings, Thomas, Cheltenham.

Higginbottom, Alfred, Ashton-under-Lyne.

Clarke, Robert, Bath.

Mayhew, Joshua, 26, Carey Street.

Brock, Beauvoir, Loughborough.

Green, Edward Mortimer, Ashby-de-la-Zouch;

assigned to Turner, Henry, Wolverhampton;

º to Hobson, Campbell, W., Gray’s
nil.

Mills, Thomas Milliken, Taunton; assigned

to Hazeland, J. Manning Innes, Taunton.

Norris, John, Manchester.

Cory, Robert, the younger, Great Yarmouth.

King, William Read, Serjeant's Inn, Fleet
Street.

[ To be continued. I
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SUPERIOR COURTS.

£urtſ CDanceIIqr's Court,

PRACTICE.-AMENDMENT WITHOUT PREJU

DICE TO INJUNCTION.

Held that the usage at the Rolls of granting

an order of course to amend bill, without

prejudice to the common injunction, is a

well established practice.

THIs was a motion to discharge an order

taken ea parte at the Rolls to amend the

plaintiff’s bill, without prejudice to the com

mon injunction issued against one of the two

defendants. The other defendant put in his

answer, and the motion was made in his be

half.

The Solicitor-General and Mr. Hetherington,

in support of the motion.—The bill was filed

against Harner and Curzon, and an injunction

issued against Curzon for want of an answer.

He has gone abroad. Harner has answered,

and has put himself in a condition to move to

dissolve the injunction; but he is prevented

from doing so by the defendant’s having ob

tained an order of course at the Rolls to

amend his bill, without prejudice to the in

junction; which order, if well. founded, may

be repeated in infinitum, and the defendant

will thereby be for ever prevented from moving

to dissolve the injunction. But it is conceived

that the order taken at the Rolls is irregular,

and ought therefore to be discharged. Mr. Col

wille, the registrar, is of that opinion, although

he admits that the practice of taking such

orders has been unquestioned for many years;

yet the officer there says, that he always tells

a party that he is taking such order at the

risk of an application to discharge it. In the

case of Penfold v. Stovild,” where a special

motion was made for leave to amend without

prejudice to an injunction, Sir John Leach,

W. C., refused it, saying, that by the amend

ment the injunction was gone, though the

defendant might afterwards revive it upon

making a new case. But his Honor appeared

to decide differently the same question in Pratt

v. Archer,b which was in direct contradiction

of the former case. In no case was leave

given to amend without prejudice to the in

junction, except where the injunction had

been special, or granted on affidavit of inerits.

Practical Register;c Turner v. Bazely;d King

v. Turner;e Sharp v. Ashton;f Mair v. Thellu

son, reported in a note to Sharp v. Ashton ;

Pickering v. Hunson,g in which last case the

report of Pratt v. Archer is corrected.

Mr. Munroe, for the plaintiff, in support of

the order to amend without prejudice to the

injunction, asked, what right had Harner to

make this motion ? The injunction was not

against him, but the other defendant, who has

not put in his answer. The practice is, as

most of the cases in , which the point was

a 3 Madd. 441. b 1 Sim. & Stu. 433.

c P. 210. d 2 W. & B. 331.

e 6 Madd. 255. f 3 W. & B, 144.

g 2 Sim. 488.

Lord Chancellor. 201

raised shew, that when an answer comes in

after injunction, then the plaintiff moves for

leave to amend without prejudice to the in

junction, as of course. In some cases, the

Court held, that such an order could not be.

granted except on special application. Now,

where exceptions are allowed to an answer, it

is of course to take leave to amend the bill,

because, in such case, there is no answer.

Well then, is a defendant, who has not answered

at all, to be more favoured than if he put in a

bad answer There is no doubt that Penfold

v. Stovild, and Pratt v. Archer, are incorrect.

But there are numerous instances of orders

like this obtained by the plaintiff being

granted at the Rolls, without the practice

being questioned, for eighteen years, though

it is said that the registrar there always tells

the parties that they are taking such orders at

their peril. The evil apprehended by the de

fendant, that the injunction may be continued

for ever by these amendments, is provided

against by the defendant’s power to move that

the amendments be made in ten days. White

house v. Hickman.h

The Solicitor-General in reply. Although

the injunction was against the co-defendant, it

may prejudice this defendant, and he had a

right to move to discharge it. It was the clear

opinion of Mr. Colville that there is no prece

dent for the practice of granting these orders

at the Rolls, and the parties taking them are

uniformly told that they do so at the risk of a

motion to discharge them.

The Lord Chancellor.—There is no instance

in which this practice has been questioned for

eighteen years. I cannot find any case in

which the question of its regularity has been

raised. The officers of the Court are the best

authority on the practice. If I find no rule of

practice, I must make one.

His Lordship on a subsequent day, after

stating the facts of the case, said, there was no

case that he could find in which the question

here raised had been decided, but there were

several cases in which Lord Eldon and Sir

J. Leach held the injunction to be lost by the

plaintiff's obtaining the order to amend. Yet

the actual practice is contrary to these deci

sions or dicta. If he could see that Lord

Eldon had so decided in any case, after inquiry

into the practice, he would not hesitate to

adopt such a decision. Although there is no

decided case exactly in point, there are several

decisions on analogous points of practice.

His Lordship cited and examined the cases of

Meson v. Murray, Edwards v. Edwards,k Ad

ney v. Flood, Pesey v. Wilks,m Davis v. Davis,n

Horne v. JWatson,0 and also the cases cited in

the argument, and said that although in all

these cases the injunctions were special, or on

the merits, yet in most, if not in all of them,

the application to amend was granted without

prejudice to the injunction, and indeed that is

* h 1 Sim. & Stu. 105.

i Dickens, 536. k Id. 755.

1 l Madd. m 3 Madd. 475.

n 2 Sim. 515. o Id. 85.
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now the undisputed practice. But there is

nothing inconsistent with that practice in

taking an order to amend without prejudice

to the injunction, as of course. There is no

distinction between the common injunction in

this respect and the injunction issued on affi

davit of merits. The amending of the bill

does not affect either sort of injunction. It

was quite inconsistent with common sense

that the injunction is lost by a mere order to

amend the bill. The plaintiff, after answer,

may amend without prejudice to the injunc

tion. Why should he be in a better situation

than a plaintiff who amends before answer?

The registrar had furnished him with a case of

Hole v. May, 2d of May, 1822, where one de

fendant, as here, put in his answer, but the

other did not, and an injunction was issued,

and the plaintiff obtained an order to amend

without prejudice to the injunction. The

registrars were unanimous, except Mr. Col

ville, in favour of the usage at the Rolls, and

this usage his Lordship took as the practice.

The motion must be refused, but without

COSt.8.

Ferrard v. Harner and another.—Sittings at

Lincoln's Inn, Dec. 17th and 22d, 1838.

33dIIg (Tourt.

PRACTICE.-TAxATION OF COSTs.

The Master’s office is the only place where

parties are bound to attend for tºration of

costs. An irregularity in the service of

the trarrant for tavation of costs and in

obtaining the Master’s certificate thereof

citiates the subsequent proceedings. *

Mr. Pemberton moved on behalf of the

plaintiff in the cause, to set aside and dis

charge the Master’s certificate of costs taxed

against the plaintiff, and all the subsequent

proceedings founded thereon, for irregularity.

It appeared from his statement that the de

... solicitor took out a warrant on the

lst of August last—returnable on the 3d—for

taxing costs of an application which had been

decided against the plaintiff with costs, and

that on the 3d he went to the Master’s office

and took the bill of costs from that office to

that of the Six Clerks’, where the bill was

taxed by one of the clerks in court, without

waiting for the plaintiff’s solicitor. Two or

three items were quaeried. The plaintiff’s

solicitor went to the Master’s office soon after

the defendants had left, and thence followed

him to the Six Clerks’ office, where, on being

informed of what was done, he requested that

the quaeried items in the bill should be argued

before the Master. The defendant's solicitor

then took out a warrant for the purpose, re

turnable on the 6th of August, and his clerk

took it to the Six Clerks’ office, but that office

was closed, it being after three o’clock, the

usual hour of closing it after the last seal be

fore the long vacation. He, however, effected

service of the warrant the same day on the

agent of the plaintiff’s clerk in court, by pay

ing a small fee to the porter, and it was sent

Superior Courts : Rolls.

next day (Saturday) to the plaintiff's solicitor.

On the 6th of August the defendant’s solicitor

went to the Master's office, and after waiting

the usual time for the plaintiff's solicitor, the

Master in his absence taxed the bill, and

allowed the disputed items, and certified in

the usual way—though contrary to the fact—

that he had been attended by the clerks in

court and solicitors of all parties. After

several interviews between the solicitors, and

several proposals made and rejected, a sub

poona for payment of the costs was issued

against the plaintiff, and on the 4th of Sep

tember an attachment was issued against him

for nonpayment, and he was arrested. The

object of the motion was to have all the pro

ceedings set aside for irregularity; and the

learned counsel insisted, in the first place, that

the service of the warrant by feeing the

porter after the office was closed was irregu

lar; next, that the Master’s office was the pro

per and only place for the taxation of costs,

and that if the bill had been regularly taxed

there, several items must necessarily have been

struck off; and lastly, that the Master's certi

ficate of costs certified that which was not

true.

Mr. Kindersley, for the defendants, said the

constant practice was for the solicitor to take

the bill of costs from the Master's office to the

Six Clerks’ office, where a clerk in court looked

over it, and referred the disputed items back

to the Master. That was what was done in

this case, and it was done without objection

by the solicitor for the plaintiff. The per

uisite given to the porter to open the door

or the person serving the warrant could not

vitiate the service of it—it was not denied that

the warrant was served that day. With respect

to the objection to the Master’s certificate, the

fact was as there stated, for the plaintiff's

solicitor had arrived before the bill was fully

taxed, and he did not then make the objec

tion; but the defendant’s solicitor made him

an offer to go again through the whole bill

before the Master, and he declined that offer.

Lord Langdale, M. R., said the proper and

only place where the parties are bound to

attend for the taxation of costs is the Mkaster's

office, and though, for convenience sake, it is

usual to have the bill of costs taken to the Six

Clerks’ office and there examined, that was

not the rule, in the understanding of the

Court, in making an order for payment of

costs to be taxed by the Master. There is

nothing in the affidavits to shew that the plain

tiff’s solicitor waived his right of the taxation

being before the Master. His Lordship, with

respect to the service of the warrant, was of

opinion that it was irregular, but he would not

rest his decision on that point. On the 6th of

August, when that warrant was returnable,

the defendant’s solicitor proceeded with the

taxation in the absence of the plaintiff’s soli

citor, though he knew he was adverse, and by

his representations, no doubt, it was that the

Master certified that he was attended by the

solicitors of all parties, though it does not ap

pear in the affidavits whether he asked the
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question or was so informed. That certificate

was irregularly obtained, and all the proceed

ings founded on it are irregular, and must be

discharged with costs to be paid by the defen

dant's solicitor, but on terms that the plaintiff

is not to bring any action for the arrest.

Bricknell v. Stanford, M. T. 1838.

Quren's 33criti).

[Before the Four Judges.]

COUNTY RATE.-COUNTY LUNATIC ASYLUM.

Under the provisions of the 3 G. 4, c. 107,

s. 6, (the Middlesea County Rate Act),

the justices are not authorized to make a

county rate, unless it shall appear to them

upon the audited and allowed accounts of

the county treasurer, that three-fourths of

the last preceding rate has been eagended.

They cannot resort to subsequent accounts

to make up the required eagenditure.

It seems that by the 9 G.4, c. 40 (the County

Lunatic Asylum Act), the eapenses of a

county lunatic asylum cannot be paid out

of the general county rate ; but that a

special county rate ought to be made for

the purpose of meeting them.

The sessions had confirmed a county rate,

subject to a case. The grounds of objection

to the rate arose out of the following circum

stances. The rate in question had been made

on the 27th of October. At that time three

fourths of the last preceding rate did not appear

on the audited accounts of the county trea

surer to have been expended. But on ac

counts drawn up subsequent to the allowance

of the audited accounts, such expenditure did

appear to have been made. Thejustices made

the rate on these subsequent accounts. An

appeal had been entered against the rate on

the grounds, first,--that there were various

sums appertaining to the pauper lunatic

asylum, which had been wrongly paid out of

the general county rate; and that a special

rate ought, according to the 9 G.4, c. 40, (the

County Lunatic Asylum Act), to have been

made to meet that expenditure. Secondly,–

that under the 3 G. 4, c. 107, s. 6, (the Mid

dlesex County Rate Act), the justices ought to

have based the rates on the audited accounts

of the treasurer, presented on the first day of

the sessions; and could not take into conside

ration any subsequent accounts. The justices

at the sessions thought that the payments for

the lunatic asylum out of the general rates

having been made by order of the commis

Sioners, might properly be allowed; and they

held themselves entitled to look at the trea

surer's subsequent accounts, presented to them

on the day on which the rate was formally or

dered and declared; considering that they

were not confined to his audited accounts,

H. on the first day of the sessions.

ere were other objections to the rate, but it

was only on these two that the judgment of the

Court proceeded.

The Attorney General, Mr. Adolphus, and

Mr. Prendergast, appeared in support of the
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rate; and Mr. Bodhin and Mr. Deane were

heard on the part of the appellant parish. The

points of the case are sufficiently referred to in

the judgment to render a report of the argu

ments unnecessary.

Lord Denman, C. J.-Notwithstanding all

the inconsistencies which may, perhaps, be

found in this statute, there is one ground upon

which the judgment of this Court may clearly

proceed; and that is, that in making a rate in

such a state of things as is here presented to

us, the justices have exceeded their authority.

They ought to have acted on the audited ac

counts, and were not at liberty, at a subse

quent period of the sessions, to vary them on

the information of the treasurer.

Mr. Justice Patteson.—Inconveniences and

difficulties must arise in any view of the case;

but on the construction of the 3 G. 4, c. 107,

I think the justices are within the restrictive

clause ; and that unless at the time of making

the rate it is made to appear to them by the

audited accounts that three-fourths of the

money in hand from the last rate had been ex

Fº they cannot lawfully make the rate.

f it was not so, it seems to me that the section

of the statute would be wholly inoperative. In

the first place, the statute says it must be made

to appear. If it is intended to be made to

appear by any evidence extrinsic the auditing

of the accounts, 1 should expect that the

statute would state as by the oath of the trea

surer or otherwise ; but there is no such pro

vision to be found in it. But in the latter part

of the clause, where there is a provision made

for taking off the restriction, it is directed that

the treasurer must swear that he has ex

pended such and such sums of money; so that

the legislature has there provided a particular

mode of proceeding. But the sessions have

no power at all to administer that oath for

this purpose. So that there is nothing for

them but a mere statement. It is expressly pro

vided by the 7th section that on the rate being

made, a copy of such account shall be sent to

every parish. And then comes the appeal

clause. That is the 16th clause, by which it is

provided that the officers of any parish may

appeal against the rate ; and one of the

grounds of appeal is, that the rate was made

when three-fourths of the previous rate had

not been expended. Now how is it possible

for the officer of any parish to know whether

he should appeal on this ground or not, ex

cept from the copy of the audited accounts.

I do not know any other mode of proceeding

that would enable him safely to discharge his

duty. If his appealing or not is to depend, not

on the audited accounts, but on the expendi

ture since they were given in, he cannot pro

ceed with safety—he has no means of forming

an opinion on the subject. I think, therefore.

that the two provisions must go together; and

that the matter of the expenditure must be

made to appear to the justices on the audited

accounts. If so, then the audited accounts in

the present case shew that three-fourths of the

last preceding rate had not been expended

when the present rate was made. This makes
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it unnecessary to enquire into any other ob

jection; and I shall therefore not say whether

the rate is valid on any other ground.
Mr. Justice //illiams concurred.

Mr. Justice Coleridge.—I think it necessary

to add very little on this case, as I entirely

concur with the rest of the Court. This

statute is so drawn that it is hardly possible

to come to any conclusion which is not open

to some objection. But I think that in all acts

of this description, where there is a right of

appeal expressly reserved, if there is a diffi

culty in coming to a decision on the construc

tion of the act, one sufficient ground for it

will be, that we ought so to construe the act

as to give full effect to that appeal clause. On

that ground I form my opinion on the present

case. I agree with my brother Patteson that

if the audited accounts did not shew three

fourth of the old rate to have been expended

at the time such accounts were made up, it

would be impossible for the officers of any

parish to know in what way to proceed. The

statute states no other mode by which they

could know what to do. Copies of the audited

accounts are directed to be sent to the diffe

rent parishes for the purpose of giving due in

formation on that subject, so as to enable the

parish officers to appeal, if they should think

an appeal necessary. This is the short point

on which my decision is given. There are

other objections, on which I shall give no

opinion; but I must say that I am not satisfied

by anything which has been presented in the

argument, that under the 9 G 4, c. 40, the

expences of the lunatic asylum have been law

fully taken out of the general county funds.

This matter is well worthy the consideration of

those who have to administer these funds.

Rule absolute.—The Queen v. St. George’s

Hanover Square, in re The Justices of Mid

dlesea, M. T. 1338.—Q. B. F. J.

SLAVERY COMPENSATION.—A FFIDAVIT.—

AGENTS.

hºhere a party, who describes himself as

agent for a person resident in the Mest

Indies, applies to enter up judgment on an

award of the Slavery Compensation Com

missioners and a certificate of the Master,

he must distinctly state in his affidavit that

the person entitled to the money has autho

rised him to receive it, and must shew the

authority. A mere statement, though on

ºffidavit, that he is the agent of that person

will not be sufficient.

This was an application calling on the de

fendants to shew cause why the plaintiff should

not be at liberty to enter up judgment for 72/.

on the award of the Commissioners of Slavery

Compensation. The award, by which the

Commissioners had awarded on a claim in his

favour, and had directed that the costs in

curred by him in the prosecution of such

claim should be paid by the counter-claimants

therein, was produced and verified. The

costs had been taxed by the Master (Gode
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rich) at 721. The question arose on the 10th

section of the statute 6 W. 4, c. 5, which de

clared that in every contested claim and

counter-claim the Commissioners should have

power to award costs by certificate under their

hands, &c., and on proof of such certificate,

and due notice given to the opposite parties,

the Master should tax the costs, and that the

certificate should have the effect of a judg

ment confessed.

Sir Jº". Follett shewed cause against the

rule.—The application is made by one Somer

ford, and upon his affidavit. That affidavit

states the claim and the counter-claim, and

the award, and the taxation of costs. But it

appears that Maynard himself resides in the

Island of Nevis, in the West Indies, and there

is no distinct statement in Somerford’s affida

vit that he is authorised by Maynard to demand

and receive the money, and Somerford is not

himself a party interested. This objection is

an answer to the present application.

Mr. Petersdorff in support of the rule.—

The 5th section of the statute gives an abso

lute right to the party in whose favour the

award is made to have the certificate filed,

when it obtains the full authority of a warrant

to confess judgment. At all events, therefore,

that must be done. Then as to the applica

tion: it is made on the affidavit of a person

who describes himself in that affidavit as the

agent of Maynard. [Lord Denman, C. J.-

Is there any thing to shew that he is in fact

the agent, or that he has done any thing in

this business PJ There is no fact of that sort

stated in the affidavit, but he so describes

there.

Lord Denman, C. J.-This is not merely a

question as to disposing of the present rule,

but may affect many other cases. The appli

cant may have been Maynard’s agent, but

Maynard may have sent some authority since

that time to some other person to receive this

money. When the party holding the money

says, as he does here, that he believes no such

authority has been sent, and when the party

asking to receive it does not state that he pos

sesses such an authority, we do not feel justi

fied in making a rule absolute for the payment

of the money to him.

Rule discharged.—Maynard v. Lackington,

Morris, and others, M. T. 1838. Q. B. F. J.

(Cdnimum 33ſcaä.

LORD’s ACT.-DISCHARGE OF PRISONER.-

TIME OF APPLICATION.

A defendant having been arrested on the 26th

November, 1837, for a debt of 10l., and

having lain in custody until the following

26th November, a motion for his dischargé

on that day, under the Lord’s Act, is not

too S00m.

On the last day of Term (26th November)-

Thomas moved to discharge the defendant

out of custody under the provisions of the

Lord's Act. The defendant was in custody

for a debt of 10!, and had been arrested on the
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26th November, 1837. Ten day's notice of the

motion had been given to the plaintiff, and

it was submitted, that as the defendant could

not be discharged before the 27th November,

the Court would grant this rule.

Tindal, C. J.—I think you may take a rule.

Rule granted.—Porkers v. Wilkins, MI. T.

1838. C. P.

1 & 2 v ICT. C. 110.-ExECUTion of cog

NOWIT.—APPOINTMENT OF ATTORNEY.

An attorney accompanying the son of the

plaintiff (who is a clerk in the house of the

defendant’s attorney) to the house of the

defendant, and then acting as the defend

ant’s attorney in the ea'ecution of a cogno

wit, but subsequently carrying the instru

ment to the Queen’s Bench office to be

filed, and there subscribing his nume upon

it as the plaintiff’s attorney’s agent, will

not be permitted to have acted as the de

fendant’s attorney under the 9th section of

the 1 & 2 Pict. c. 110, and the Court will

set aside the instrument.

R. P. Richards shewed cause against a rule

obtained by H'hite for setting aside the cogno

wit given in this cause by the defendant on the

ground of irregularity. The rule was obtained

on two grounds,-first, that the statement at

the foot of the instrument did not follow the

terms of the statute; and secondly, that it was

not signed in the presence of an attorney duly

appointed by the defendant. The statement

which it was submitted was informal was

“witness F. A. Fouke, attorney for the said

Elizabeth Linsted, expressly named by her and

attending at her request; and I declare myself

to be the attorney for her, and subscribe my

name as such attorney.” This, it was now

urged, was sufficient. The principal objec

tion was on the affidavits, and in them it was

stated that the person who had signed on be

half of the defendant as her attorney, had

called at the defendant’s house in company

with the son of the plaintiff, on the subject of

the debt sought to be recovered in this action ;

that the defendant, having admitted that she

was indebted to the plaintiff, his son offered

to give her time to pay the debt, provided she

would execute a cognovit. She declined en

tering into any such arrangement until she

had consulted an attorney, and thereupon

Foulke said that he was an attorney, and he

advised her to execute the instrument. Young

Rice then asked her if she would accept Foulke

as her witness, and produced a form of a cog

novit from his pocket, and read it over to her.

He asked her if she understood it, and she said

she did, and she afterwards affixed her signa

ture to it. She denied, however, that Foulke

attended at her request, and that she named

him as her attorney. An affidavit sworn by

Mr. Foulke was now produced, and he stated

that on the morning on which the cognovit was

signed, Rice the younger, called upon him and

asked him to accompany him, saying that he

was going to a place where it was very likely
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that a coºrno, it would be executed. That he

consented to go with him, and that they pro

ceeded together to the residence of the defen

dant; that in the course of the conversation

which then took place upon the subject of the

cognovºt, the deponent advised the defendant

to see some other attorney besides him and

was about to retire, being unwilling to act, but

that the defendant called him back, and said

that she would sign it, and she thereupon gave

him full authority to act on her behalf; that

he then explained to her the whole matter

most conscientiously, and acted for her as her

attorney. He subsequently discovered that

an appearance had been entered for her by

another attorney, but at the time of the execu

tion of the cognovit he believed that he advised

her to adopt that course which was the best.

//hite pointed out that the cognovit was in

dorsed “F. A. Foulke, for Hopkins, Boston,”

the attorney of the plaintiff, and it was sworn

that Mr. Foulke had attended to file the instru.

ment at the Queen’s Bench office.

It. P. Richards.-The indorsement was not

required by any rule of Court, and might

therefore be rejected as surplusage. Mr.

Foulke denied that he was the agent of Mr.

Hopkins, and with regard to the other objec

tion, Mr. Foulke admitted that the name of a

London attorney being required at the office

to be indorsed on the instrument, he had sub

scribed his name as agent for Mr. Hopkins,

although, in reality, he never was so employed.

White in support of the rule.—The act

1 & 2 Vict. c. 110, s.9, was express in enact

ing that no cognovit should be of any force,

unless it was executed in the presence of

“some attorney of one of the Superior Courts

on behalf of the defendant, expressly named

by him, and attending at his request to inform

him of the nature and effect of such warrant

or cognovit before the same was executed;

which attorney should subscribe his name as a

witness to the due execution thereof, and

should thereby declare himself to be attorney

for the person executing the same, and state

that he subscribed as such attorney.” On the

affidavits produced Mr. Foulke was not the

attorney expressly named by the defendant

and attending at her request. One attorney

could not act on both sides, but the whole

tenor and effect of Mr. Foulke's affidavit was,

that he was the attorney, at all events, of the

younger Rice, and he did not swear that he

was not the attorney of the plaintiff, but only

that he was not the agent of Hopkins. It was

besides sworn that young Rice, whom he ac

companied, was a clerk in Mr. Hopkins' office
at Boston.

Tindal, C. J.-The 10th section of the act

of parliament expresses what is meant by the

legislature, and it most cautiously provides

that no cognovit not executed in manner afore

said, shall be rendered valid by proof that the

person executing the same, did in fact under

stand the nature and effect thereof, or was in

formed of the same ; and the clear object and

intent is therefore, that all cognovits shall be

executed strictly within the terms of the 9th
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clause, or shall he invalid. The question

therefore here is, whether Foulke on this occa

sion and under the circumstances, was an

attorney expressly named by the defendant,

and attending at her request. It appears to

me that a person who goes to the house of the

defendant accompanying the son of the plain

tiff, a clerk in the house of the plaintiff’s

attorney, who is told before hand that there

will be a cognovit to execute, is not such an

attorney as is intended by the 9th clause. It

is meant that the defendant shall exercise a

free and entire choice, in sending for some

person who shall be his attorney on the occa

sion; but here, not only is the attorney con

nected with the son of the plaintiff before the

cognovit is executed, but he appears to be

afterwards connected with the case, for he is

the person who carries the cognovit to the

Queen's Bench office to be filed, and his name

appears upon it. He is not therefore so dis

connected with the plaintiff’s attorney as to

satisfy the court, and the rule must be abso

lute.

Paughan, J,-We should fritter away the

provisione of this wholesome section if we

discharged this rule. The provision requiring

the attorney to attend at the request of the

defendant, at all events, is not complied with.

Bosanquet, J.-There are many decisions to

shew this case to have been irregularly con

ducted. Foulke was too much mixed up with

the person who took him to the defendant's

house, to allow of his being admitted to have

acted as the defendant’s attorney.

Rule absolute with costs.—Rice v. Linsted,

M. T. 1838. C. P.

COVENANTA-DEMISE.-EVICTION.

Where in a declaration in covenant, setting out

that the defendant had demised the pre

mises to the assignor of the plaintiff for

ten years, alleging that he had full power

to do so, it is denied that he possessed the

power, and it is stated that his interest las

ted only during the lifetime ofone I. C., who

having died, E. C. “lawfully claiming in

that behalf, put out and evicted the plain

tiff, and having a good title against the

plaintiff and all persons claiming under him,

entered into and upon the premises:” the

declaration is ill, for not shewing how the

title of E. C. commenced.

Covenant.—The declaration alleged that by

an indenture of lease, dated 24 August 1829,

and made between the defendant and one

B. W., the defendant demised to the said B. JP.

a certain messuage, &c. to have and to hold

the same for the full term of ten years, at the

yearly rent of 50l., and the defendant did then

covenant with the said B. W. that he the said

defendant, then having good right and full au

thority to demise and lease the said premises,

the said B. J/. and his heirs and assigns pay

ing the said rent and keeping all and singular

the covenants, &c. should and lawfully might

peaceably occupy and enjoy the said premises,

without molestation ; and the said B. W., by

Superior Courts : Common Pleas; Erchequer.

virtue of the said indenture entered upon the

preinises, and subsequently, by a certain other

indenture and assignment then made, did

assign the said premises to the plaintiff for the

residue of the said term of ten years, and that

the plaintiff entered upon the said premises

and became possessed; and further that the

said B. h’. at all times &c. did respectively pay

rent, and observe, perform, and fulfil all the

covenants in the first indenture specified, which

on his part were to be performed, of all

which the defendant had notice; and yet that

the defendant broke his covenant in this mat

ter, that is to say, that he had not good right

and lawful authority to demise the said pre

mises to the said B. W. for the said term often

years; but on the contrary at the time of

making the said indenture of lease first men

tioned, the defendant was seised of and enti

tled to possession of the said premises only

during the life-time of one S. C., and that the

said S. C., long before the expiration of the

term &c., to wit, on the 1st February 1837,

departed this life, whereupon the right of the

said defendant to the possession .# the said

premises utterly ceased, and that one E. C.,

then lawfully claiming in that behalf, put out,

and evicted the plaintiff, and having a good

title against all persons claiming under him,

had entered into and upon the said premises.

Plea, alleging a breach of the covenants by

B. h. in neglecting to repair the premises.

Demurrer and joinder:

Channell now, in support of the demurrer,

urged that the plea was bad, inasmuch as that

the defence set up was no bar to the present

suit. The covenant to repair, besides, was not

a condition precedent to the quiet enjoyment,

but was mutual. Boon v. Eyre, 2 W. Bl. 1312.

& 1 H. Bl. 273. (n); and that it was mutual was

evident, because it went only to a part of the

consideration; for if it were otherwise, on the

premises being ever so slightly out of repair,

the contract would have been at an end.

Stavers v. Curling, 3 B. N. C. 355, and Ritchie

v. Atkinson, 10 East 295, were in point.

Dawson v. Dyer, 5 B. and Ad. 584. was a

decision to the full extent required here. The

defendant might object, however, that the

declaration was ill, and that it did not suffici

ently assign the breach, inasmuch as that it was

not alleged that the eviction was the act of the

defendant or of any person claiming in respect

of a title prior to his own. The allegation,

however, was a sufficient one of the entry

being under a lawful title, and the objection,

besides, could not be taken unless upon special

demurrer. Noble v. King, I Hy. Bl. 34.

Tindal, C. J.-You must not leave it a mat

ter of doubt whether the person of whose

entry you complain might not have derived his

title from the plaintiff himself.

Channell.—But the objection could only be

taken on special demurrer.

Tindal, C. J.-In 2 Saund. p. 180. (c) note

10, such an objection was taken, even after

verdict; so that there is no doubt upon the sub

ject. You may amend on payment of costs.

Leave to amend given.

º
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Stephen, Serjt., contrú, was not called on by

the Court.

Brooks v. Humphries, M. T. 1838. C. P.

Črcücquer of 33Trag.

1 & 2 Vic. c. 110, s. 14.—ATTAcHMENT of

MONEY.-JUDGMENT CREDITOR.

Money having been deposited in the hands of

a third party for the defendant, as the

price of land sold by him to the plaintiff,

it cannot be attached for the amount ºf a

judgment recovered by the plaintiff within

the 14th sec. of the 1 & 2 Pic. c. 110.

Martin moved for a rule to shew cause why

a sum of 340l. in the hands of a person who

held it to the use of the defendant, should not

stand charged with the amount of the judg

ment recovered by the plaintiff in this action

against the defendant. The money had been

deposited by the Brighton Railway Company,

as the āmount of the purchase-money of an

estate belonging to the defendant. The 14th

section of the statute enacted, that if any

person against whom a judgment should be

obtained had any government stock, funds, or

annuities, or any stock or shares of or in any

public company standing in his name in his

own right, or in the name of any person in

trust for him, it should be lawful for a judge,

on the application of any judgment creditor,

to order that such stock, funds, &c., or such

of them or such part thereof as he should

think fit, should stand charged with the pay

ment of the amount for which judgment should

have been recovered. The 12th section enacted,

that, by virtue of any writ of fieri facias, the

sheriff might seize and take any bank notes,

cheques, bills of exchange, promissory notes,

bonds, specialties, or securities for money

belonging to the person against whose effects

such writ should have been sued out. It was

submitted that these two sections being coupled

together, this money must be taken to be in

the hands of the trustee to the use of the

defendant, and liable to be charged under the

14th clause.

Parke, B.-This case does not come within

the act. The purchase-money is not a part of

the funds of the company within the 14th

section, and the 12th clause refers only to

money, &c., in the hands of the debtor himself,

and not in the custody of a trustee on his

behalf. -

Rule refused.—Robinson v. Peace, M. T.

1838. Excheq.

1 & 2 Vict. c. 110.—ENTERING ExoMERETUR

ON BAIL-PIECE.

The defendant being out on bail on the 1st

October, when the l & 2 Pic. c. 110, came

into operation, but having since quitted

England, with an intention to remain

abroad, the Court refused to enter an ex

oneretur on the bail piece.

Archbold had obtained a rule for entering an

troneretur on the bail piece. The defendant,

it appeaeed, was arrested before the statute
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1 & 2 Vic. c. 410, came into operation; but

was out on bail on the 1st October.a

#umfrey shewed cause, and produced an

affidavit, in which it was sworn that the defen

dant, since he had given bail had quitted En

gland, and that the deponent was informed

that he intended to reside in France, where he

now was. If the defendant had rendered in

discharge of his bail, an order for detaining

him in custody would have been granted on it

being sworn that he was about to quit England;

and therefore the Court would not interfere in

this case in the way suggested.

Archbold, contrô.—The defendant was in

custody of his bail on the 1st October; and

the case was therefore within the equity of

the statute.

The Court said that the defendant must

render, and then apply. They were not bound

to grant relief unless the defendant was in

actual custody on the 1st October.

Rule discharged.—Lewis v. Ford, M. T.

1838. Excheq.

1 & 2 Vict. c. 110.-EscAPE of DEFENDANT.

-ſ:ECAPTURE.-DISCHARGE.

4 defendant having escaped from custody

before the passing of the act 1 & 2 Pic.

c. 10, but having been retaken after it

came into operation, is not entitled to be

discharged under the act.

W. H. Watson moved for a rule to show

cause why the defendant should not be dis

charged out of custody on entering a common

appearance, under the provisions of the 1 & 2

Vict. c. 110. The defendant was arrested in

May, and afterwards escaped, and an escape

warrant was issued, dated the 29th May, on

which he was retaken on the 15th November.

It was submitted, that if the escape had not

taken place, the deſendant would be clearly

entitled to his discharge, and that for the pur

poses of this application, the custody must be

taken to be continuous.

Parke, B.-The defendant is not entitled to

relief in any view of the case. He was not in

custody on the 1st October, and he cannot

therefore be within the 7th section; the 1st

section refers only to “an arrest” at the com

mencement of the suit, and here the defendant

is out by his own default.

Alderson, B.—We are not to presume that a

man who has escaped, has continued in cus

todv.

file refused.—Nias v. Milton, M. T. 1838.

Excheq.

cHARGING IN Execution.—l & 2 Vict. c.

110.

A prisoner brought up on an habeas to be

charged in evecution is not in custody on

mesne process, within the provisions of the

1 & 2 Pic. c. 110.

ſº. H. Watson moved to discharge the de

fendant out of custody under the 7th sec. of the

a Vide Bateman v. Dunn, ante, p. 61.
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1 & 2 Vic. c. 110. He was brought up by hitheas

corpus to be charged in execution, and this, it

was submitted, was a mesne process within the

meaning of the statute.

The Court said that the writ of habeas

corpus was a step towards execution, and that

the defendant when in custody on it could no

longer be considered to be in custody on mesne

process.

Rule refused.—Reynolds v. Simmonds, M.T.

1838.-Excheq.

COMMON LAW SITTINGS.

Quecn's 3Gently.

In and after Hilary Term, 1839.

In Term.

MIDDLESEx. LONDON.

Saturday. ... Jan. 12

Wednesday......., 16

Tuesday.......... 29 | Wednesday... Jan. 30

Aſter Term.

Friday........ Feb. 1 | Saturday......Feb. 2

To adjourn only. To adjourn only.

The Court will sit at eleven o’clock in Term,

in Middlesex; at twelve in London; and in

both at half-past nine after Term.

Long Causes will probably be postponed

from the 12th and 16th of January to the ad

journment day; and all other Causes on the

Lists for the 12th and 16th of January, will be

taken from day to day until they are tried.

Undefended Causes only will be taken on

January 29th.

Defended as well as undefended Causes

entered for the sitting on January 30th, will

be tried on that day, if the plaintiffs wish it,

unless there be a satisfactory affidavit of merits.

THE NEW JUDGE.

THE vacancy in the Court of Common Pleas,

caused by the death of Mr. Justice Park,

has been filled up by the appointment of

the Hon. Thomas Erskine, Chief Judge of

the Court of Bankruptcy. This will not

be the only appointment that must be

made. We shall revert to the subject in

our next number.

MISCELLANEA.

STATE OF THE LAW IN SPAIN.

“There is scarcely a family of eminence in

Spain which has sprung from any origin con.

nected with the church, lar, or commerce.

The law could not become an origin of fami

lies: a military government soon leads to a

despotic monarchy, when laws become bonds

for the weak, and cobwebs to the strong. The

feudal, warlike aristocracy, hedged in iv their

own privileges and separate jurisdictions, ap

pealed to the sword as the ultima lea, and no

one, who could not defend his rights by his

own strong arm, ever imagined himself to be

entitled to any. The profession of law, in a

land of lawless soldiery, during ages of civil

and foreign warfare, never was sufficiently
honoured nor rewarded to enable those who

followed it, to become founders of great

houses. Lawyers become necessary, and of

importance in proportion as popular rights are
extended : when the masses are invested with

elective, municipal, and political functions,

laws must multiply, and those who can best

perplex or interpret, must, as in England and

America, become the most influential and

powerful. The absolute monarchy above law

was founded by Ferdinand of Arragon, and

perfected by Charles V. and Philip II., -crafty,

cold-blooded, and systematic rulers, who took

advantage of the cessation of civil war to in

crease their own power by depressing that of

their great nobles, whose assistance they no

longer required. They were aided by the

people, who, oppressed by private jurisdiction,

privileges, and seignorial rights, gladly flew

from petty tyrants to the throne.—Quarterly

Review", No. 123.

THE EDITOR'S LETTER BOX.

We are obliged to “A Country Practitioner.”

who directs our attention to the statement in

the Legal Almunac, of the days for holding

the Quarter Sessions under the 1 W. 4, c. 70.

As he observes, the Sessions are to be holden

the first week after the days mentioned in the

act, namely, the 31st March, the 24th June,

the 11th October and 28th December. In the

present year, the 31st March occurs on, a

Sunday, and the question is, whether “the

first week after,” according to the terms of

the act, will commence on the 1st April, or

Monday the 8th. In the present year, Easter

Monday and Tuesday falls on the 1st and 2nd

April. The magistrates have power, under 5

& 6 W. 4, c. 47, to vary the time of holding

the Quarter Sessions, and to fix them at any

time between the 2nd March and 22nd April.

We have not heard that any change has yet

been made.

A Correspondent states that A. B. was ar

ticled to C. D., who carried on business in

town; after he had served him seventeen

months, he (C. D.) left town, and went tº

practise in the country, and placed A. B. with

his town agent: he served the agent St.

months, and then was assigned to and serº"
him for the remainder of the five years. We

see no ground for doubting the sufficiency of

this service. The service to the agent may

take place during any part of the five year;

The letters of G. W. H., and a subscriber

at Stourbridge, shall receive early attention;

A Subscriber, who sends the Report of a

Case at the Rolls, will oblige us by the names

of the Solicitors on both sides,
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“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

HoRAt.

THE ENFRANCHISEMENT OF

COPYHOLDS.

No. I.

Among the many subjects which will
occupy the attention of parliament in the

approaching session, perhaps the most
important, because the most practical, is

that of the Enfranchisement of Copyholds.

The present state of parties will probably

prevent the introduction of any great

changes either in the law, the church, ºr

the state; and there will be thus ample
opportunity given to discuss those moderate

and well-considered alterations which have

from time to time been demanded. On

the present subject, at any rate, we are

happy so see the entire absence of all poli

tical feeling whatever; and we are able,

therefore, to approach its consideration, and

invite communications respecting it, without
any embarrassment from this source. The

Report of the Select Committee on the

subject, which we have given," and which

emanated from persons of all shades of

parties,” has already attracted the atten:

tion of the profession and the public ; and
as a bill will certainly be introduced,

founded on its recommendations, we pro

pose in this, and as many other articles as the

subject may require, to enter into its con

sideration; and we trust we shall be able

to do this in the right spirit, and with the

feelings which so important a change re

quires, with no bigoted reliance on our own
opinion, but with the hope that in the free

discussion of the subject, the true principles
may be elicited on which the rights of all

parties may be safely and advantageously

adjusted. We propose, therefore, to con

sider, first, the advantages and disadvantages
of the copyhold tenure; and next, the mode

of effecting an enfranchisement. And as to

the first branch of the subject we have a

a See ante, 16 L. O., p. 425.

b See ante, 15 L. O., p. 273, 369, 386, 401.

vol.xvii.-No. 505.

very valuable body of evidence in the Ap

pendix to the first Real Property Report,

which we propose to digest and arrange;

and we prefer taking this course to giving

any opinions of our own, because we shall

here find the sentiments of the most emi

ment men of both branches of the profession,

of the greatest practice and experience.

We shall take them in the order in which

they are given in the Appendix to the Re

port, and we need hardly say, that on this

occasion, there was the greatest desire to

hear both sides of the question, and to col

lect the best opinions that could be given.

The evidence on this, as on most of the

other matters inquired into by the Real

Property Commissioners, consisted of three

kinds: 1. The answers to certain questions

propounded. 2. Verbal examinations be

fore the Commissioners as to the same ques

tions. 3. Written communications to the

Commissioners.

The questions as to this were: 1. What

do you consider the principal advantages

and disadvantages of copyhold tenure, as

compared with free and common socage 2

2. Do you think it desirable that all lands

held by copy of court roll should be held

in free and common socage, and that all

lay fees should be held by one tenure ? 3.

Does it occur to you that there are any
impediments to the enfranchisement of co

pyhold estates which can be removed or

diminished by any act of the legislature,

without an improper inteference with vested

rights?

The answers to these questions we shall

class under two heads:—Those in favour

of an alteration of the tenure, and those

against it; and we shall take them in the

order in which they come in the Appendix

to the Report.

Mr. Serjeant Edward Lawes, now the

Registrar of the Bankruptcy Court, says,

“l. I know of no advantages. The ob

vious disadvantage is the uncertainty of

all copyhold customs, proved as they are

by imperfect entries, and ignorant or care
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less stewards, as they most frequently have

been in my experience. 2. I think so.

3. There may in some instances be impe

diments. But in most cases, I should think

there would be no greater difficulties than

those which arise on all questions of inclo

sure, and universal consent might in many

instances be obtained, if that were de

sirable.”

Mr. Charles Butler gives the following

important opinion :-‘‘l. The principal ad

vantages are the evidence of the title upon

the rolls, and the security of contingent

remainders against destruction. The prin

cipal disadvantage to the public seems to

me to arise from the exemption of copy

hold lands from involuntary alienation, ex

cept in cases of bankruptcy. The principal

disadvantage to the lord and tenant is, that

when trusts are created, a third person is

interposed between the lord and the real

owner, which is an inconvenience to each.

That it is often difficult, and sometimes

impracticable, to ascertain the customs

of the manor and the site of the tene

ment, particularly (which frequently hap

pens) when freehold and copyhold lands

adjoining each other have long been in the

holding of the same person. That several

acts which really improve the land, amount,

in the eye of the law to waste, and conse

quential forfeiture. That the mixed in

terests of the lord and tenant in the property,

prevent many dealings with it which might

be beneficial to both, and to the public in

general. That freehold and copyhold are

not susceptible of the same limitations.

That some modifications of property are

allowed in the trust estates, which are not

allowed in the legal estates of copyholds.

And that copyholds are not subject to the

statute of uses. 2. I think it would be ad

vantageous both to the public and to the

lords and tenants that copyhold lands should

be held in free and common socage, and that

all lay fees should be held on that tenure,

devolve in the same mode of descent, be

subject to the same charges, alienable in the

same manner, and altogether placed on the

same footing. 3. I think that the legisla

ture either by direct enactment or con

ferring adequate powers on the lords of

manors, may remove all such impediments

without an improper interference with the

vested rights of individuals.”

Mr. John Pemberton (of Durham) says,

“The copyhold tenure operates to the injury

of the country, and requires some alteration.

The inconvenience consists in the restraint

on devising it, and in planting and cutting

down timber, or in working the mines there.

The Eafranchisement of Copyholds.--The Property Lawyer.

in, and other expenses attending the transfer

thereof.”

Mr. Addison says as to question 2, “De

cidedly so;” as to 3, “The impediments are,

want of power and want of inclination.”

But I can scarcely think that the mere dimi

nution of copyholds would besuch a public

benefit as to justify measures of compulsion.

They should not be resortedto for a less ob

ject than that of producing a general unifor

mity of tenure, and for this purpose enfran

chisement must be made compulsory on both

parties.”

We shall pursue this important inquiry

next week.

THE PROPERTY LAWYER.

L.ANDLORD AND TENANT.

THE following case is new, we believe, in its

circumstances. A plan of the premises is to be

found in the report.

The proprietor of land agreed to grant

leases to defendant of certain houses he had

undertaken to build on the land, defendant to

hold the land and premises for 80 years,

yielding therefore 400l. a-year rent, and to

build a wall all along the west side of the land;

the landlord to have a right of way over the

streets between the houses. Defendant en

tered, paid rent, built houses, and obtained

leases of the houses as fast as they were built:

Held, that he was under these circuinstances,

in possession of the soil between the houses,

and that the landlord could not maintain

trespass against him for erecting a wall on

the west side of the land, across the end of one.

of the streets. It would be difficult to main

tain, said Tindal C. J., that the defendant

took any direct interest under the instrument

above referred to, although the locus in quo

forms part of the land comprised within that

instrument and the place to which it refers.

There are no words whatever of any demise to

the defendant of any interest in the whole of

the land. The habendum, indeed, comprehends

the whole of the land for the term of80 years;

the reddendum makes the rent issuable out of

the whole of the land for the two first years, or

at least until the rent is apportioned upon the

several messuages to be afterwards built; and

from some words inserted in the saving or reser

vation there inay be ground to contend that

there is a covenant or agreement to demise the

whole. But there are not, in our opinion, any

words of direct demise to pass the legal interest

in the whole to the defendant; and as to the mes:

suages which were intended to be built, and
were in fact, afterwards built upon the lan

comprised within it, the instrument amounts

to no more than a covenant on the part of the

owner of the land to grant future leases of the

several messuages as they should be su.

cessively built, either to the defendant himself

or to his nominees, upon the terms specified"

the instrument itself. There was however *
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portion of the ground described in the agree

inent and plan over and above that upon which

messuages were to be built. There was not

only the piece of ground on which the wall in
question was erected, but the ground intended

to be formed into streets and pleasure grounds.

And as there was no covenant by the owner to

grant future leases of those portions of ground,

the question is in whom was the legal posses;
sion of these several portions of the ground

vested under the instrument? and we think

that after the entry made under that agree.

ment by the defendant, and the payment of

rent, the legal possession did not continue in

the covenantor, but the same was vested in the

defendant. With respect to the wall, the

defendant enters into an express covenant

within two years to build a wall seven feet high
in the spot were the trespass was committed.

This covenant, unless there is something in

the instrument itself to rebut the inference,

should lead to the conclusion that the pos

session of the land on which the wall stood

was in the defendant. In the next place,

the reservation of the right of way to the

landlord over the three streets which were

afterwards to be formed, affords, as it seems to
us, an unanswerable argument that he had in

tended to part with the legal interest in the

soil to the defendant. And the very covenant

that the landlord should be at liberty to use the

party walls for building against them where

they abutted upon his own ground, gives a

sufficient indication of intention, on the part of

the contracting parties that he might extend

the length of the several streets which were

laid out, but negatives any intention that he

might, by any building or fence across the end

of the street, block them up. ... Upon this

instrument the defendant actually entered,

took possession, and before the messuages

were built, paid rent; and we think under

these circumstances, he acquired the legal

possession; and it is sufficient for the pur
pose of maintaining the second plea, if the

defendant took under the instrument as tenant

from year to year. The fourth plea is, a

special plea of leave and license under the
agreement of the 14th of June 1826. But aS

that plea states the agreement to contain a

leave and licence to the defendant to erect and

and maintain a brick wall upon the spot in

question, whereas the agreement itself contains

at most, a licence to erect a wall, and is

altogether silent about maintaining it, we

think this plea is not made out by the

evidence, and that the plaintiff is entitled

to the verdict thereon. The same observations

which have been made upon the third and

fourth pleas, which are pleaded to the first
count of the declaration, apply to the fifth and

sixth pleas, which are pleaded to the second

count; in respect of which latter pleas, the

plaintiff, for the reasons before given, is enti
tled to the verdict. Upon the whole, as the

second plea goes to the whole action, and the
defendant succeeds on that plea, he is, in

effect entitled to the judgment of the Court.

Judgment for the defendant. Alexander w

Bonnin, 4 Bing. N. C. 799.
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CHANGES IN THF. I.AW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXVII. -

canADA indeMNITY ACT.

... 1 & 2 Vict. c. 112.

An act for indemnifying those who have

advised or acted under certain parts of a

certain ordinance made under colour of an

act passed in the present session of parlia

ment, in tituled “An Act to make tempo

rary Provision for the Government of

Lower Canada.” [16th August 1838.]

1. 1 Pict. c. 9. Indemnity for persons ad

vising or acting under an ordinance for the

Governor and Council of Lower Canada of the

28th of June last.—Whereas an act was made

this present session of parliament, intituled

“An Act to make temporary Provision for the

Government of Lower Canada: and whereas

a certain law or ordinance hath been made and

published by the governor of the said province,

by and with the advice and consent of the spe

cial council, bearing date the twenty-eighth

day of June last, intituled “An Ordinance to

provide for the Security of the Province of

Lower Canada,” which ordinance cannot be

justified by law, but was so much intended for

the security of the said province that it is ex

pedient that all persons advising or acting

under or in obedience to so much of the same

as relates to the sending of certain persons to

Bermuda, who are stated in the same to have

made certain confessions, and to the subjecting

such persons to restraint, should be indemni

fied by parliament in the manner and to the

extent herein-after provided for: Be it en

acted by the Queen's most excellent Majesty,

by and with the advice and consent of the

lords spiritual and temporal, and commons, in

this present parliament assembled, and by the

authority of the same, that all personal actions

and suits, indictments, informations, and all

prosecutions and proceedings whatsoever,

which have been or shall be prosecuted or

commenced in any court or before any tribunal

in any part of her Majesty's dominions against

any person or persons for or by reason of any

act, matter, or thing advised, commanded,

appointed, or done in relation to the premises

before the proclamation of this act in the said

province of Lower Canada and in the islands

of Bermuda respectively or elsewhere in man

ner herein-after provided, be, are, and shall be

discharged and made void by virtue of this

act; and that if any action or suit shall be

prosecuted or commenced against any person

or persons for any such act, matter, or thing

so advised, commanded, appointed, or done,

he, she, or they may plead the general issue,

and give this act and the special matter in evi

dence; and if the plaintiff or plaintiffs in any

action or suit so to be prosecuted or com

menced, except in that part of Great Britain

called Scotland, after the first day of October

next, shall become nonsuit, or forbear further

prosecution, or suffer discontinuance, or if a

verdict pass against such plaintiff or plaintiffs,
P 2
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the defendant or defendants shall recover his,

her, or their double costs, for which he, she,

or they shall have the like remedy as in cases

where costs by law are given to defendants;

and if any such action or suit as aforesaid shall

be commenced or prosecuted, after the first

day of October next in that part of Great

Britain called Scotland, the Court before whom

such action or suit shall be commenced or

prosecuted shall allow to the defender the

benefit of the discharge and indemnity hereby

provided, and shall further allow to him his

double costs of suit in all such cases as afore

said.

2. This tet to be proclaimed in Lower Canada

and Bermuda respectively.—And be it enacted

that this act shall be proclaimed in the said

province of Lower Canada and in the said

islands of Bermuda by the governor, or by the

person authorized to execute the commission

of governor, of the said province and of the

said islands respectively, forthwith after he

shall have received a copy of the same from

one of her Majesty's principal secretaries of

State.

ON COVENANTS TO PRODUCE

TITLE DEEDS.

I HAVE watched with great attention and in

terest the several opinions, or rather commu

nications, published by you on this simple, but

at the same time, important subject; and after

the luminous and clear solution of the whole

matter by B. P. (p. 120, antë) should certainly

not have troubled you with any observations

9n my part, but for the appearance of the

letter signed J. B. W. (p. 173, antë).

I contend that, admitting the subject-matter

of the covenant to concern the land, and that

the assignee takes the estate of the covenantor,

and so establishes a privity between them, yet

the covenant will not run with the land.

This subject was lately elaborately discussed

in Keppel v. Bailey, 2 Mylne & K. 517, and

every authority on either side, it is believed,

was cited, either by counsel or by the Lord

Chaneellor (Broughām), in delivering hisjudg

ment. . In that case, certain persons having

formed themselves into a company for the es.

tablishment of a rail-road, called the Trevil;

‘Edward and John Keppel, who held the Beau

fort Iron Works under a long lease, had co

venanted with the proprietors of the rail-road

and their assigns, that they, their executors,

administrators, and assigns, would procure all

the limestone wanted for the iron works from

the Trevil quarry, and carry it along the Tre

‘vil Rail-road, paying a certain toll. Edward

and John Kepple assigned their lease of the

iron works to the defendants, who began to

construct a railroad to other lime quarries,

situated eastward of the Trevil quarry; and on

a bill for an injunction to restrain them from

Ausing that or any other new road, it was,

among other points, objected that it was not

such a covenant as would run with the land,

On Covenants to produce Title-Deeds.

so as to bind the defendants, as assignees of

the iron works— with which objection his

Lordship entirely concurred. “Consider,”

said he, “the question, first, upon principle.

There are certain known incidents to property

and its enjoyment; amongst others, certain

burthens wherewith it may be affected, or

rights which may be created or enjoyed with

it, by parties other than the owner, all which

incidents are recognized by the law. But it

must not, therefore, be supposed that incidents

of a novel kind can be devised and attached to

property at the fancy or caprice of any owner.

It is clearly inconvenient, both to the science

of the law and to the public weal, that such a

latitude should be given. There can be no

harm in allowing men the fullest latitude in

binding themselves and their representatives,

that is, their assets real and personal, to answer

in damages for the breach of their obligations.

This tends to no detriment, and is a reasonable

liberty to bestow; but great detriment would

arise, and much confusion of rights, if parties

were allowed to invent new modes of holding

and enjoying realP. and to impress

upon their lands and tenements a peculiar cha

racter, which should follow them into all hands,

however remote. Every close, every messuage,

might thus be held in a different fashion; and

it would hardly be possible to know what rights

the acquisition of any parcel conferred, or what

obligations it imposed. The right of way or

of common is of a public, as well as of a sim

ple nature, and no one who sees the premises

can be ignorant of what all the vicinage knows.

But if one man may bind his messuage and

land to take lime from a particular kiln, ano

ther may bind his to take coals from a certain

pit, while a third may load his with obligations

to employ one blacksmith's forge, or the mem

bers of one body corporate, in various opera

tions on the premises, besides many other

restraints as infinite in variety as the imagina

tion can conceive; for there can be no reason

whatever in support of the covenant in ques

tion, which would not extend to every cove

nant that can be devised.”

In addition to this case of Keppel v. Bailey,

I would also refer to Coke v. The Earl of

Arundel, Hard. 87, which bears directly on

this point. In this case, as also in Keppel v.

Bailey, the covenant was held to be only per

sonal.

T. B. W. endeavours to get rid of Coke v.

Arundel, on the ground that the covenant was

merely personal—it is solely on the ground of

these covenants made by the owners of land

being personal, that they are never allowed to

run with the land, or at all to affect the realty;

all that I contend for, and all that the autho

rities shew, is not that these covenants are

nugatory, but that they are merely personal,

do not attach on the land at all, and are only

binding on the representatives of the cove

nantor, not on his assigns.

One word as to T. B. W.'s attempt to shew

that the appointee, takes the use and seisin of

the land directly from A., and not from the

original releasor (this point however, matters
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not, and bears not upon the question as to

whether this covenant be personal, or whether

it would run with the land). The case as

stated by W. W. is this: “An estate is con

veyed to A., to such uses as A. shall appoint,

and in default of appointment, to himself in

fee.” Now, it must be conceded, that a limit

ation to B. to the use of A., his heirs, and

assigns, would have just the same effect, and

be tantamount to a limitation to A., to the use

of A., his heirs, and assigns—that is, the

actual seizin would be transferred to A., in

either case—so, I conceive, a limitation to A.,

to such uses as A. shall appoint, and in de

fault, &c., is in its effect exactly similar to a

limitation to B., to such uses as A. shall ap

point, and in default, &c. Now the case of

Roach v. Wadham, as cited in 1 Selwyn, p.

493, is thus:—where lands are conveyed to

B., to such uses as C. shall shall appoint, and

afterwards C., in pursuance of the power,

appoints to D., D. has not the estate of C.,

but is in by the original conveyance. So in

W. W.'s case, the appointee of A. has not the

estate of A., but the estate of the original

releasor.

I have thus, I trust, shewn that the cases of

Roach v. J/adham, and Coke v. Arundel, are

in point—and in which ever light the case be

taken, whether on the ground that the ap

pointee of A. has or has not the estate of A.,

or that this is a covenant entered into by the

owner of land to which it relates, still that

the covenant would not run with the land, but

be only binding on the covenantor and his

representatives, not his assigns. G. W. H.

... [We think this question has now been suffi

ciently discussed on both sides.—Ed.]

ON THE

ATTORNEYS' CERTIFICATE DUTY.

Sir,

A few months since I transmitted to you a

few observations on the necessity of an im

mediate repeal of the “Attorneys’ Annual

Certificate Duty.” You were kindly disposed

to give publicity to those observations by in

serting them in your valuable and widely cir

culated journal. It does not appear to me

that any steps have been, nor do any seem

intended to be taken, for the removal of this

tax since I last wrote to you on this subject.

I believe that I speak the truth, and I hope

my assertion will be credited, when I say that

"the majority of attorneys are from their limited

incomes, and curtailed profits, paying this

duty, not from ability to do so, but because

they know they either must do it, or submit to

be disqualified to practise.

From the time I began business as an attor

ney, I have enjoyed, in the town where I re

side and practise, and which at present is

over-run with attorneys, a moderate share of

business. I have been enabled during that

period to discharge all current and nécessary

expenses, and to derive a moderate livelihood.

I have paid this tax with reluctance and un
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willingness, because I felt that it was an un

fair, an unjust, and an oppressive exaction.

I feel much interested not only on my own

account, but for many of my professional bre

thren, whom I believe, from various accounts

I have heard and read, are in similar circuin

stances to myself, and are necessitated to pay

the tax, or if they do not, cease to practise.

I repeat that I am not influenced by any selfish

inotive in again writing to you, because I

labour under the oppression of which I am

now complaining. I consider it a common

cause, in which all attorneys are interested,

and gladly would I in any way devote my

feeble efforts in the devising, carrying, for

warding, or perfecting of any scheme to

relieve then and myself from the payment of

the certificate duty.

The law, you know too well, is not now a

profession into which a gentleman if he enters

may speedily be amply remunerated for the

time and great expense which he has bestowed

in the acquisition of its theory and practice.

However well qualified he may be, on com

mencing practice as an attorney, unless he is

favoured with connexions, or derives assistance

from other sources, he may only have little

occasionally to do, or he may eventually,

after waiting the painful progress of years,

succeed in obtaining a respectable practice.

This is the actual experience at present of

many young men, and I doubt not is the ease

generally. What is the state of practice now
amongst attorneys First, there are several

in the metropolis and in the country who have

an extensive practice, acquired either through

opulent connexions, or the result of long

establishment; secondly, there are a greater

number who have what may be termed a re

spectable practice, which has been acquired in

the same way; and thirdly, the greatest num

ber of attorneys have but a limited practice,

and barely sufficient to enable them to main

tain the station they hold in society. A num

ber of attorneys in the first and second classes

are indifferent to the removal of the impost,

because they are able, without inconvenience,

to pay it, and do not feel it oppressive. The

third class, who compose the majority of attor

neys, are the sufferers, and the parties who

have long had a right to complain.

I would ask any candid individual who is

rightly informed on the subject, and I would

respectfully appeal to the legislature, after

being properly acquainted with our grievance;

whether this tax ought to be imposed, and

whether it is equitable in its |...' imposition

on attorneys?' I wonder whether it ever oc:

curred to the minds of those who invented and

imposed this duty, if it was fair that a par

ticular profession, who contribute in various

other ways to the support of government,

should be taxed with this additional duty, to .

the exclusion of other professions, and how

far its imposition was just in respect to 4!!

attorneys. Ought it not to be a rule with the
legislature to tax subjects according tº their

ability : If this rule was invariably adhered

to, where and when would oppression raise its
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voice against the acts of government : Never

would it be heard. It is because we are

“laden with a burden heavier than to be

borne’ that I now lift up my feeble cry against

this tax, and which I trust will not be heard in

Waln. • * * * -

No one would think himself warranted in

drawing such an inference as follows from the

preceding premises, e. g. many attornies are

able to pay this tax; but it is probable the

majority are not: therefore all are qualified,

and must pay it ! Now is not this the conclu

sion to which the legislature arrived from the

foregoing premises, when the duty was first

imposed. The consequences at present arising

from that act of the government, are very

seriously felt, and the time has long since ex

pired when they ought to have been averted by

its repeal.

Some time since a bill to amend the Stamp

Laws was introduced into parliament. The pro

fession embraced the occasion as favourable,

and forwarded petitions against the duty. It

was encouraging to notice the improvement

of that opportunity. What has been our con

duct since 2 Unless the profession are alive to

their own interests individually as well as col

lectively, they may become noticed for incon

sistency. There need not now be any delay.

Petitions ean be framed, signed, and brought

into the House of Commons, and leave obtained

to bring in a bill to repeal the impost. Were

the matter properly stated in parliament by a

Campbell, a Wilde, or a Talfourd, need we

augur any thing but a successful result.

You and many of the readers of the Obser

ver, may probably be surprised at my earnest

ness, and think that I have not selected the

most opportune season for addressing you.

Allow me to express that I do feel much in

terested in the subject, and I am well aware

you and , many of your readers are also.

I would like, by means of your journal,

to have professional, attention drawn to and

fixed upon the necessity of an inmediate

repeal of the tax. If any of your numerous

and intelligent correspondents can suggest

any practicable and efficient plan to be adopted

at the approach of the ensuing session of par

liament as to how we ought to proceed to

bring the grievance before them, I need hardly

add that the most hearty and zealous co

operation will be given of a constant reader of

your legal periodical. -

T. D., ONE, &c.

ON THE

ABOLITION OF ARREST ACT.

APPOINTMENT.-CREDITOR.

Sir,

YouR correspondent J. T., p. 199, ante, has,

I think, misconceived the effect of the 1 & 2

Vic. c. 110, s. 11, (not sec 12.) That act

does not, as I imagine, overturn the cases of

Doe dem. Wigan v. Jones, 10 B. & C. 459,

and Skeeles v. Shearly, 3 Myl. & Cr. 112.

On the Abolition of Arrest Act.

The words of the act material to this point

are as follow ; viz. “ of all lands, &c. over

which such person (i. e. the debtor) shall at

the time of entering up such judgment, or at

any time afterwards, have any disposing power,

which he might, without the assent of any other
person, exercise for his own benefit.” A.

The above section is affirinative of the same

principle as that contained in 3 & 4 W. 4,

c. 74, s. 56, viz., giving the creditor the benefit,

in effect, of the performance of all acts which

the debtor might have exercised for his own

benefit, if solvent.

The framers of the act l & 2 Vic. c. 110,

did not, it appears to me, contemplate the case

of lands, &c. being conveyed to the ordinary

uses to bar dower. If such had been the in

tention, the words “over which” the delitor

“shall have any disposing power which he

might without the assent of any other person

exercise for his own benefit,” would not have

been necessary. To talk about a man’s having

a disposing power over an estate of which he is

the absolute owner, would be absurd ; and to

the disposition of a man’s own estate, the

assent of any other person could not be ne

cessary. Besides, how could he exercise the

power contained in the ordinary limitations

for his own benefit? He is, under that form

of conveyance, the absolute owner; and the

only effect of the execution of such a power

to the use of himself would be to vest the fee

in him in possession, paramount the limitations

to himself and his trustee, and so render his

wife dowable out of the lands, the very evil

the ordinary limitation is meant to avoid. And

this, I may observe en passant, is the objection

to the use of the form of limitation like that in

Ray v. Pung, 5 B. & Ald. 561; for under it

the fee would vest in the purchaser, subject to

be divested by the exercise of the power, and

if he were to die without executing the power,

his wife would be entitled to dower.

It seems to me that the framers of the act

had in contemplation that class of cases of

which Downes v. Timperon, 4 Russ. 334–

1 Sug. on Pow. 124, is an example, which was

shortly as follows:—A gift of real and personal

estate to his daughter in fee and absolutely,

but if she should not dispose of the same by

deed or will, then over to her children. It

was held that the daughter had a power which

she might exercise by deed or will. . There

the donee might have appointed to herself,

without the assent of any person.

And the act distinguishes between such

cases and those similar to Sympson V, Hornby,

Prec. Cha. 452, which was a gift to such uses

as one person with the consent of another

should direct. Of course without the assent

of the third party no appointment could be

made. -

On these grounds it appears to me that

Doe dem. of Wigan v. Jones, and Skeeles V.
Shearly, are still law. SPES.
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PERSONS WHO HAVE GIVEN NOTICE OF EXAMINATION, BUT NOT

OF ADMISSION,

For Hilary Term, 1839.

-

Baker, Robert Summers, North Walsham,

Norfolk; 9, Wigmore Street, Cavendish

Square.

Broadbent, Charles Edward, Sheffield; 11,

Penton Place, Pentonville.

Bluck, Edward, Manchester; and Lancaster

Castle.

Jackson, George, Plymouth.

Parker, William Phillips, 24, Cheyne Walk,

Chelsea.

Scales, Edward, Plymouth, Devon; 6, Edmund

Place, Aldersgate Street; 15, Featherstone

Buildings.

Turner, Joseph, lll, High Street, Southwark.

White, William, Hexham, Northumberland;

12, Great Castle Street.

Williams, Henry Wild, 12, Hamilton Terrace,

St. John’s Wood Road.

Wortham, James Raymond, Royston, 43,

Southampton Buildings.

George Wilkinson, North Walsham.

* * *

John Ryall, Sheffield.

Robert Rogers, Liverpool; assigned to John

Morris, Manchester.

Herbert Mends Gibson, Plymouth.

John Collier, Carey Street, Lincoln's Inn.

George Pridham and Joseph Pridham, Ply

mouth.

Frederick William Carter, 72, High Street,

Southwark; assigned to Christopher Jor

deson, 72, High Street, Southwark,

John Bell, Hexham.

John William Allen, 17, Carlisle Street, Soho

Square. *

Thomas Wortham, Royston.

RE-ADMISSION OF ATTORNEYS, Last Day of Hilary Term, 1839.

QUEEN’s BENCH.

Brabant, Edward, city of Chester.

Bullock, Richard, Sheffield, York.

Brough, Pell, 13, Canterbury Terrace, Great

Dover Road, Surrey. -

Berry, William, Stafford Street, New Road;

Poole; and Exmouth. (Ordered by the

Court to be filed nunc pro tunc.)

Cheslyn, Thomas, 9, Hanover Street, Wal

worth Road, Surrey.

Everingham, James, Park Cottage, Highbury;

and Park Place, Highbury.

Griffin, Thomas, Stoke-upon-Trent, Stafford.

Gaunt, Thomas, 7, Upper Smith Street,

Northampton Square.

Greenwood, Robert Penny, 73, George Street,

Hampstead Road.

Holloway, Stephen, Steeple Aston, Warwick.

Judgson, George, Mark Morpeth, Northum

berland.

Leech, Isaac, Stoke Newington, Middlesex.

Martin, Edwin, Battle, Sussex.

Pearse, John, Dunstable, Bedford.

Sargent, Ebenezer, Birmingham, Warwick.

Sheffield, John, Leicester.

Surridge, North, Romford, Essex.

Sawyer, Henry, Enfield, Middlesex.

Ward, William Cook, 8, Cook's Row, Pancras

Road, Middlesex.

ATTORNEYS APPLYING TO BE ADMITTED,

Easter Term, 1839.

QUEEN’s BENch.

(Continued from page 200.)

Clerks’ Wame and Residence.

Clutton, John, the younger, 3 Webbe Street,

Southwark.

Cronhelm, John, Leeds.

Cory, Edward James, 39, Lamb's Conduit

Street; and 104, Brook Street, Lambeth.

Cameron, Dugald Edward, 21, Somer's Place

East, New Road -

Clough, William Thomas, Pontefract.

Dyson, Matthew Henry Moorhouse, Holmfirth.

Dunn, Henry Thomas, 8, New Inn.

To whom articled, assigned, &c.

Clutton, John, the elder, High Street, South

wark.

Soulby, Edward Harker, Leeds; assigned to

Eddison, Edwin, Leeds.

Kingdon, Charles, Holsworthy, Devon.

Cameron, John Campbell, Raymond Buildings.

Clough, William, Pontefract.

Kidd, Martin, Holmfirth.

Dunn, John, Durham ; assigned to Wizard,

William, 51, Lincoln's Inn Fields.
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Clerks’ Name und Residence.

Davenport, Robert, 15, Montpellier Square,

Brompton.

De Medina, Henry Augustus, 32, Fitzroy

Square.

Evans, William Cornwallis, 7, Prince's Street,

Upper Stamford Street, Lambeth; and
Saltash.

Edwards, James Barber, Deal.

Fell, Robert, Durham.

Forcade. Henry William, 44, York Road,

Lambeth,

Gilham, John, 112, Fetter Lane; and 15,

Wingrove Place, St. John Street Road.

Gamble, George Spencer, 38, Dorset Street,

Portman Square; and King Street Portman

Square.

Good, George Frederick, Saffron Walden.

Gibbons, Robert, 10, Henrietta Street, Bruns

wick Square; Gainsborough; and Devon

shire Street.

Gibson, George, 14, Millman Street, Bedford

Row ; Leazes Terrace; Calthorpe Street;

and Upp Hall.

Govett, John Clement, Staines; and Clapham.

Girdlestone, William Bolton, Wells next the

Sea.

Gregory, William, the younger, Bristol.

Grubb, William Dawson, 14, Bank Buildings;

and Lower Mitcham, Surrey.

Griffin, William Henry, 28, Friday Street.

Hayward, William Webb, 6, Gower Street,

North ; Shaftesbury Terrace, Pimlico; and

Great Ormond Street.

Horner, Robert Ryder, Cheltenham.

Houchen, John, 6, Charles Street, Soho

Square; and Great Yarmouth.

Herbert, Samuel, 59, Conduit Street, Hanover

Square; and Painswick.

Hill, Henry Edward, 13, Chapel Street, Pen

tonville; Wimborne Minster; and Chadwell

Street.

Hutson, John, 353, York Street, King's

Square; and 25, King Street, Clerkenwell.

Jackson, Thomas Henry, Kingston, and Port
Séâ. -

Jackson, George, 13, and 15, Featherstone

Buildings, and Plymouth.

Kay, Samuel, the younger Well’s Cottage,

Well’s Sureet, Camberwell; and Manchester.

Kettle, Rupert Alfred, 15, Ely Place, and

Kenton Streeet, Brunswick Square.

Kendal, James, 20, Chenies Street, and North

allerton. -

Kenny, William Fenton, 4, Barnsbury Place,

Islington; and Halifax.

Kitson, Edward Bellamy, Somerton, and
Crewkerne.

Kingdon, Joseph Francis, 17, Great Russell

Street; Dorset Street, Salisbury Square;

and Great Torrington.

Knipe, John Williams, Worcester.

Latham, John, 57, King's Square, Goswell

Road; Sandbank; and Adelphi Terrace.

Lyndon, Charles, StockbridgeTerrace,Pimlico.

Attorneys to be admitted.

To tehom articled, assigned, &c.

Davenport, John Marriott, Oxford; assigned to

Blower, Joseph, Lincoln’s Inn Fields.

Rice, Edward, Verulam Building, Gray's Inn

Berryman, William Richard, Devonport.

Mercer, John, Deal.

Burrell, John, Durham,

Hunter, John, Bank Chambers; and 2, Air

Street; assigned to Pyne, William, Inner

Temple Lane.

Shearman, John, 21, Bartlett's Buildings.

Crabtree, Robert Halesworth.

Fiske, John, Saffron Walden.

Bellamy, Samuel, Gainsborough.

Willis, Joseph, Gateshead.

Shebbeare, Charles John, Clapham; assigned

to Field, Benjamin, Clapham.

Turner, James, Bedford Row; assigned to

Garwood, Thomas Wells, next the sea.

Gregory, William, the elder, Bristol.

Heald, Henry, Austin Friars.

Green, William Henry, Basinghall Street

Fellows, Thomas, Rickmansworth.

Price, Francis, Cheltenham. .

Lucas, George, Great Yarmouth.

Ware, George, 33, Blackman Street.

Castleman, Edward, Wimborne Minster.

Jameson, Mark, Berwick-upon-tweed; as

signed to Kirk, Thomas, Symond's Inn.

Griffin, Nathaniel, Portsea; asssigned to

Caught, George, Portsea.

Gibson, Herbert Mends, Plymouth.

Kay, Samuel, the elder, Manchester.

Fryer, Richard, the younger, Wolverhampton ;

assigned to Rickards, Edward H., Lincoln's

Inn Fields.

Walton, John Sanders, Northallerton.

Alexander, Edward Nelson, Halifax.

Templeman, John Marsh, Crewkerne.

Kingdon, Francis, Great Torrington; assigned

to Grubb, W. Gill, Great Torrington.
.*

Laslett, William, Worcester. . .

Hostage, Thomas Ives Brayne, Northwich;

assigned to Latham, William, Sandbach.
Derby, Cobbett, Harcourt Buildings, Temple.

[ To be continued. 1 º
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PRACTICE.-A FUND TO SEPARATE USE OF A

WOMAN.

In a suit by a wiſe against her husband for

the dividends of a fund left to her separate

use, which the trustees, by order, paid into

Court, an order was made, upon motion,

for payment to her ofthe dividends: Held,

that such an order was contrary to prac

tice, as being an anticipation of the decree

to be made on the hearing of the cause, and

as the question was too important to be dis

posed of on motion.

This was a motion to discharge the order

made by the Pice Chancellor in Nedby v.

Nedby, on the 29th of November last, reported

antë, p. 107. That order was that a sum of

47l., being two half-year’s dividends due on

1365l. stock, standing now in the name of the

Accountant General of this Court, to the

credit of the cause, be paid out to Mrs.

Frances Nedby, the plaintiff, upon her sole

receipt, and that the dividends to accrue due

on the said stock be paid to her in like manner

from time to time until further order of the

Court. It may be seen by the report, p. 107,

that Thomas Keegan, the former husband of

the plaintiff, left by his will certain property to

two trustees, in trust to dispose of the same,

and after payment of his debts to vest the resi

due in the public stocks or funds, and pay the

dividends thereof to his wife for her life, for

her sole and separate use, and free from the

control of any future husband whom she might

marry, upon her own receipt, &c.; with full

power to her by any will or instrument in

writing to bequeath or dispose of one moiety of

the capital fund, the other moiety thereof to

go after her death to and among the children

of testator's brother. The testator died in

October 1820, and his widow very soon after

wards married Mr. William Nedby, who had

been appointed by Mr. Keegan one of the

trustees and executors of his will, with his

widow. By a deed executed on the 9th of

January 1821, soon after the plaintiff’s second

marriage, she, in consideration of the love and

affection she had for her husband (Nedby),

granted, assigned, transferred, disposed of,

and appointed all her moiety in a leasehold

tenement (the Flying Horse, in Oxford Street)

left to her by her late husband, and her moiety

of the said sum of 1365l., which was the sum

produced by the said testator’s estate, after

payment of his debts, &c., and then lent out at

interest,) unto the said William Nedby, her

then husband, his executors, &c. for his abso

lute use, as far as she was enabled to assign

and dispose of the same under the trusts of

the said will. In consequence of unhappy dif

ferences which afterwards arose between them

(Mr. and Mrs. Nedby) they lived apart, and

Mrs. Nedby being without any provision from

her husband, who was receiving for himself

the interest of the 1365l., she filed her bill
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against him by her next friend, stating that

her husband had abandoned her, and claiming

to be entitled to receive to her own use the

interest of that sum. The husband in his

answer insisted that he was entitled, under the

deed of assignment, to the dividends of the

whole sum for his life, and to the moiety of

the capital after the plaintiff’s death; that he

was willing to receive her and maintain her in

his house, but that she, having fallen into a

habit of drinking, refused to live with him un

less he resumed with her the public business at

The Flying Horse. By an order made in the

cause in June last, the 1365l. was vested by

the trustees and transferred to the name of

the Accountant General, who, by the order

now appealed from, was directed to pay the

dividends to the plaintiff, upon her sole

receipt. -

Mr. Wakefield and Mr. Rogers, on behalf

of the defendant, in support of the appeal

motion, submitted, in the first place, that the

order was contrary to practice—it was antici

pating the decree. The only question in the

cause was, whether the plaintiff or the defen

dant was the person justly entitled to the

dividends of the trust fund; and if this order

was to be made at all, it should be made only

at the hearing of the cause, and not on an in

terlocutory motion. All that the defendant

now asked was to discharge the Pice Chan

cellor’s order as contrary to practice: he did

not ask for payment of the dividends to him

self, but was willing to wait for the decree.

The question in the cause was far too im

portant to be decided upon motion: it was one

on which the profession was much divided in

opinion, and could not be settled in an off

handed way on interlocutory application: it

was a question that involved, not only, the

husband’s marital rights, but also the validity

of the wife's deed of assignment and appoint

ment; and consequently all the difficult points

discussed in the conflicting cases of Massey v.

Parker,a and Davies v. Thorneycroft.* They

read the judgments in these cases.

Mr. Jacob and Mr. Tennant, on behalf of

the plaintiff, supported the Vice Chancellor’s

order. They hoped the Court would not listen

to the technical objection which formed the

sole ground of this motion. It was the prac

tice of daily occurrence to order payment of

money into Court on interlocutory application.

Rothwell v. Rothwell." It was quite common,

in practice, to dispose of the only question in

a cause upon motion, and never to bring that

cause to a hearing; nothing being, in fact,

left to be disposed of at the hearing; and that

practice was approved of, because it saved

time and expense to the parties. In this case

the plaintiff, while she was a widow, was en

titled to this fund to her sole and separate

use; and the defendant accepted the trust of

the fund, under Mr. Keegan's will, to that

use. In his answer to the bill, he rested his

a 2 Myl. & K. 174; S.C. 9 Leg. Obs. 203.

b. 6 Sim. 420.

c 2 Sim. & Stu. 217.
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title on the post-nuptial appointment executed

by the plaintiff; and that was the only ground

of claim made by the answer; but now the

defendant called in aid his marital rights. The

bill stated that the plaintiff was left quite des

titute, the defendant having abandoned her,

and that she had no means of subsistence: and

then it prayed that the defendant and the

other trustee might be ordered to pay her the

dividends of this trust fund. The doctrine

established in the esse of The Countess of

Strathmore v. Bowes, would appear to be appli

cable to this case. There was a bill by the

countess to set aside a deed of revocation of a

settlement made by her of her own propertv,

before her marriage with Bowes, on the

ground that the revocation was obtained by

him from her by duress. Bowes filed a cross

bill to establish the deed of revocation, and to

set aside the settlement as a fraud on his

marital rights. Mr. Justice Buller, sitting for

the Lord Chancellor of the day, decreed in

favour of Lady Strathmore, and dismissed the

cross bill;d and that decision was affirmed on

a re-hearing by Lord Thurlow,” and again on

appeal to the House of Lords.f . Further, in

support of the plaintiff’s right to the dividends

to her sole and separate use, they cited Lord

Lyndhurst's decision in the Court of Ex

chequer, in v. Fyne;g the subsequent

case of Maher v. Hobbs,h before Mr. Baron

Alderson, and the more recent cases of

Tullett v. Armstrong, and Scarborough v.

Borman, decided by the present Master

of the Rolls on the 3d of November last,

all of which cases maintained the validity of

a gift to the sole and separate use of an

unmarried woman, against an after-taken hus

band, against the doctrine held in Newton v.

Reid, (4 Sim. 141.)

[The Lord Chancellor —That case, certainly,

and those you have cited, as they are in the

report before me (Law Journal, Vol. 17, part

1, pp. 10 to 24), together with the present

case, cannot stand together—either that case

or these must be wrong.]

The question being one upon which there

was so much doubt in the profession, the Pice

Chancellor, after hearing it fully argued on the

merits, thought the best way was to dispose of

the question speedily, and quiet those doubts,

having none himself, and the property in

question being so very small. These conside

rations, it was hoped, would induce his Lord.

ship to dispose of the whole question now,

without regard to the objection of form. The

question was not whether his Lordship would

make this order if the motion had been origi

nally made before him; but it was confidently

d 2 Bro. C. C. 345.

e 1 Wes. Jun. 22.

f 6 Bro. P. C. 427.

§ 1 Younge, 562.

is: 2 You. & Coll. 317; S. C. 13 Leg. Obs.
6.

* See 1. Keen. 428; and for the late judg

ment, 17 Leg. Obs. 26. -

Lord Chancellor,

submitted that his Lordship would not reverse

an order of another Court, unless he was

clearly of opinion it was wrong. The wife, in

this case, claimed the protection of the fetter

imposed on the gift to her by the donor.

Mr. Wakefield, in reply, said, if the husband

became by his marital right entitled to this

fund in 1820, there was nothing in the recital

of the deed of 1821, to estop him from claim

ing the dividends. But if the marital right

should fail, then he relied on the force of the

deed by which the interest was assigned to

hiin during his wife's life, and the entirety of

the moiety of the capital was appointed to him

after her death. But the defendant’s counsel

did not come prepared on a mere interlocutory

motion to argue these important questions,—

their only object was to get this order dis.

charged for irregularity; though on the main

question they had no doubt that a woman en

titled to personal property to her separate use,

without reference to marriage, has a right to

dispose of it by deed. She might have called

on the trustees to sell out the fund, and pay

her the proceeds; and the money being in her

possession, would become the property of her

husband by the act of marriage. }. is difficult

to understand the distinction made by the

Vice Chancellor, namely, that although the

proviso against anticipation was gone, yet the

property remained to the wife's separate use.

Mr. Jacob referred to Davies v. Thorney

croſt, and Benson v. Benson, for the distinc
tion.

The Lord Chancellor.—The clause against

anticipation appears to me to be the only

effectual fetter—if that is gone there is no

protection,--if the wife has the power to

assign, we know how easy it is for the husband

to prevail upon her. His Lordship, in the

course of the argument, having looked through

the report of the case in the Law Journal for

last month, which had been handed up to him,

said, that the operative words of the deed, if

it should be held valid, were sufficient to carry

both the dividends and capital of the fund to

the husband: the word “assigned” would apply

to the dividends during the wife’s life; and

“appoint” to the capital, or the moiety of it,
after her death.

His Lordship, after the arguments were

concluded, said, he regretted that the sum in

dispute in this case was of so small an amount

that it could not well bear to be made the

means of reviewing the cases on the subject;

and yet the question raised was too important

to be disposed of on an interlocutory motion.

It was true it was of common occurrence to

order money to be paid into Court on motion;

but there was a wide difference between paying

money in and paying money out of Court.

The former was for protection and security of

the fund; but there was no security in paying

money out, for then it was gone, and not to be

recovered. Here the order was to pay money

out to one of the parties, the question in the

* 6 Sim. 129; S.C. (on appeal,) 10 Leg.

Obs. 458, and see the cases there cited.
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cause being to whom of them it belouged.

His Lordship said he was not called on to say

that money was not to be paid out to the one

who was justly entitled ; but here was a ques

tion as to who was entitled. He could not

conceive how the Court could have made such

an order. With respect to the deed executed

by the wife, it had the word “assign,” which

was applicable to the interest; and also the

word “appoint,” applicable to the capital;

and with such a deed before him, the Vice

Chancellor decided the whole question thereby

raised on an interlocutory application. That

was contrary to all known practice. This case,

as far as it rested on the deed, resembled that

of Muber v. Hobbs, in the Exchequer, and the

consideration of that case might be important

on the hearing of this cause; but the question

could not be disposed of on motion, neither

could the question as to the husband’s marital

right. The case of Newton v. Reid went very

far; and must be held bad, if the report of

these late cases be right. If the Vice Chan

cellor was rightly reported in the Law Journal,

this case, and Newton v. Reid, cannot stand

together. His Lordship proceeded thus:–

It was there reported that what I said in

Massey v. Parker was extra-judicial. Now it.

was not extra-judicial—it was quite applicable,

and arose out of the case, although I decided

it on another point; but certainly my opinion

there was not extra-judicial. I considered

that I decided nothing in that case that was

not supported by Newton v. Reid; and if I

was wrong in Massey v. Parker, the ground of

my opinion there, was the case of Newton v.

Iłeid, and the cases which followed it. I have

since had no opportunity of re-considering

that opinion. I would be glad to have such

opportunity. I never said that I adhered to

that opinion; and it was a misapprehension of

my meaning if any person has said that I said

I would adhere to it. Whenever an oppor
tunity occurs to me of considering . the

cases on this subjcct, and of reconciling them,

if possible, and setting the law right, I do not

say I will be guided by Massey v. Parker, but

I will consider the subject unfettered by that

case. I fear this case will not afford the op

portunity, but I will be glad if it does.

The order of the Vice Chancellor was

ordered to be discharged for irregularity.

Nedly v. Nedby, at Westminster, January

11th, 1839.

-

Głuren's 36entſ).

[Before the Four Judges.]

CORPORATE PROPERTY.—LIABILITY TO POOR.

RATE.

Under the 92d section of the Municipal Cor

poration Act, all the sources of income

there mentioned, are corporate property.

They are as such, appropriated by that sec

tion to public purposes, and are consequently

not rateable to the relief of the poor.

...This was an appeal against a poor rate.

The sessions had confirmed the rate, subject

| be called “The borough Fund.”
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to the opinion of th’s Court on the question

whether corporate property, which had for

merly been rated was still liable to be rated,

notwithstanding the 92d section of the Muni

cipal Reform Act,a by which it was made

public property, and was directed to be applied

to public purposes. The property now the
subject of discussion, consisted of town dues

...} anchorage dues, receivable by the corpo

ration of Liverpool, and forming part of the

“Borough Fund.”

Mr. Cresswell, Mr. Henderson, and Mr.

Graves, in support of the rate.—It is admitted

that this property was formerly rateable. Has

the Municipal Corporation Act rendered it

exempt? That question depends on the con

struction of the 92d section of that act. That

section was not meant to deprive the parishes

of the share which they previously had in the

property of corporations. It was meant to

give the town council control over it, minus

its existing legal liabilities. The legislature

did not mean by the “profits of all heredita

ments,” the gross profits, but the profits after

payments of all legal deductions. Property

applicable to charities is still rateable; The

King v. St. Giles, York;b nor is it exempt

because it is applicable to public purposes;

The King v. Tewksbury;" or to religious pur

poses; The King v. Agar.d. The fund was

subject to the lawful debts due from the cor

poration before the passing of the act. The

a 5 & 6 W. 4, c. 76, s. 92. By which it is

provided, “That after the election of the

treasurer in any borough, the rents and profits

of all hereditaments, and the interest, divi.

dends, and annual proceeds of all monies, dues,

chattels, and valuable securities, belonging or

payable to any body corporate, named in con

junction with the schedules A. and B., or to

any member or any officer thereof in his corpo

rate capacity, and every fine or penalty for any

offence against this act (the application of

which has not been already provided for) shall

be paid to the treasurer | such borough, and

all the monies which he shall so receive, shall

be carried by him to the account of a fund, to

The sec

tion then goes on to enact that such fund,

subject to the payment of debts previously

due upon it, &c., shall be applied towards the

payment of the salary of the mayor, recorder,

police magistrate, town clerk, and treasurer,

and every officer whom the town council shall

appoint; and towards the expenses of the bur

gess lists and other matters relating to the

elections, and towards the prosecution of of.

fenders, the maintenance of the borough jail,

and all other expenses necessary to carry

the act into effect. The surplus, if any, to be

applied for the public benefit of the inhabit

ants, and the improvement of the borough,

and in case the borough fund is insufficient, the

council may order a rate to make up the defi

ciency.

b 3 Barn. & Ad. 573. c 13 East, 155.

d 14 East, 255. - -
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payment of corporation debts cannot be called

a public purpose. Nor the payment of salaries

of officers. These are in fact private pur

poses. The nature of the fund is not changed

by the act. It is sufficiently property to make

it the subject of a trust; Aspinall v. The At

torney General.f. The intention of the legisla

ture in forming it into a borough fund, was to

provide a continual check over the way in

which it was administered, not to defeat its

application to lawful purposes. The funds

were granted for the good of the town, and

are still so to be applied; and there is no ob

ject better than that of maintaining the poor.

Mr. Wightman, contrà.—The question here

is, whether property vested in trustees for

public purposes, is liable to be rated. Since

this statute, this fund must be treated as so

vested, and for such purposes, and for them

alone; Aspinal v. The Attorney General.

That case raised a question in Chancery as to

the nature of this very property, and that case

shews it to be public property, to be employed

for the public purposes created by the statute.

The Municipal Act declares, that if deficient,

the deficiency shall be supplied by a rate on

all the inhabitants. The property is likewise

treated as public by the more recent statute

7 W. 4, and 1 Vic. c. 78. It is therefore in

the nature of a rate, or as a substitute for a

rate; and The King v. Liverpool,h and The

King v. Weaver, shew that such a fund in the

hands of trustees for public purposes, is not
rateable.

The Court took time to consider.

Lord Denman, C. J.-This was an appeal

against a rate made upon certain portions of

the property of the Corporation of Liverpool.

These portions of the property were, before

the late Municipal Act, rated to the relief of

the poor; and the question for us to consider

is, whether they are not still liable to be rated?

This question arises upon the 92d section of

the act, and upon its effect on the property,

which it directs to be vested in the treasurer

of the corporation. The property thus appro

priated by that section is directed to form a

‘. Borough Fund.”. [Here his Lordship read
the ...; Such is the description of that

which is called the Borough Fund. But we do

not depend very much on the particular words

used in that, description; for their meaning

must depend on the context of the whole

section, and indeed upon the general conside

ration of the act itself; and we think that the

language used is used in the popular sense,

and that the meaning of the provision is, that

all the sources of income shall constitute the

Borough Fund. Then we come to the uses

to which this Fund is to be applied. In the

first place, it is to be subject to the debts of

the corportion, existing at the time of the act

being passed, and such as the town council

shall think it expedient to redeem, and to the

support of the jails and prisons of the borough,

f 2 Myl. & Cr. 613.- h 7 Barn. & Cres. 61.

i Ibid. 70, n. -

: Queen's Bench.

and of the prisoners there; and then the act

directs that, in case there should be a surplus

of such fund after having satisfied these objects,

such surplus shall be applied for the public

benefit of the town and the inhabitants. Then

follows a provision, enabling the town council

of the corporation, in the case of a deficiency

in the fund, to supply it by raising a rate upon

the inhabitants of the borough. The question

then is, what is the state of the law on the de

cisions? for if they are such as to be entitled

to stand, we must act upon them, and we

shall do so distinctly and expressly, as we feel

no inclination unnecessarily to weaken their

authority. The first I shall refer to is that of

Real v. The Corporation of Liverpool." In

that case, property which would otherwise

have been rateable was declared not to be so,

as it was property to be employed for the

public benefit. The property there consisted

of tolls. The same rule was acted upon in

Rea, v. The Weevor Navigation, where pro

perty, which in that case was in its nature

clearly rateable, was held to be exempted from

rateability on account of the purposes to which

it was to be applied. It is impossible to draw

a distinction between those cases and the pre

sent. The case of The Attorney General v.

Aspinal,m in which this very borough fund

became the subject of discussion in the Court

of Chancery, was cited by both sides in the

course of the argument. But the only ques

tion there was, whether the property was to be

considered trust-property, so as to give the

Lord Chancellor jurisdiction to interfere in

its management upon that ground. It does

not directly apply to the present case; but we

are glad to find that the view we have taken of

the earlier part of this section is the same as

that which was adopted by the Lord Chancel

lor, when the matter was before him, as to all

the sources of income becoming corporate

property. In coming to the conclusion at

which we have arrived, we feel that whatever

effect it may have on several parishes can be

removed only by the legislature; for the legis:
lature has, by its own enactment, disturbed

the appropriation of the property. The effect

of this rateability of corporate property was

probably altogether overlooked by the legisla

ture; but that consideration cannot affect our

view of the case. The Order of Sessions .

must therefore be quashed.

Order of Sessions quashed.—The Queen V.

The Mayor and Corporation of Liverpool, H.T.

1839. Q. B. F. J.

EVIDENCE.-COMPETENCY OF WITNESS.

A servant who, in the performance of his

duty, does an act which forms part of 4

transaction in respect of which an action is

afterwards brought against a third person,

cannot, without a release, be a witness to

k 7 Barn. & Cres. 61. 1 Id. 70, n.

m 2 Myl, & Craig, 613. * ..."
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prove what he did, if his so proving it will

go to inculpate the third party.

The facts of this case, and the points raised

in argument, are sufficiently stated in the

judgment to render a fuller report of them

unnecessary.

Lord Denman delivered judgment in this

case. This was an action brought to recover

damages for a loss sustained by the plaintiff

in consequence of the defendant delivering a

quantity of oil without receiving payment. A

person named Thomas Easton was called for

the plaintiff, for the purpose of proving that

the oil was not delivered according to order.

He was employed by the plaintiff, and the de

fendant acted as agent in the business for the

plaintiff. An objection was raised to the

competency of this witness, on the ground

that he was interested in the result of the suit;

for as he was the servant of the plaintiff, and

had been instrumental in making the delivery

to the defendant, it was contended that it was

his interest to shew that the delivery to the

defendant had been properly made. The ques

tion is, whether the witness, by the share he

showed he had in the business, did not render

himself liable to the plaintiff? If he did, he

was clearly not competent. The liability hav

ing attached to the witness on the earlier part

of his testimony, the next question is, whether

he is to be considered in a situation distinct

from that of a servant called by his master to

disprove an alleged negligence? We do not

see how the interest of this witness can be less

than that of a servant called in the ordinary way

by his master to clear himself from responsibi

lity to his master, by shewing his own conduct

to be blameless, and throwing the fault upon

others. The responsibility of the witness here

is quite as immediate and imminent as in that

case. The rule ought therefore to be the

same. In Miller v. Falkoner,a the servant

who drove the defendant’s cart at the time the

accident happened was held not to be a com.

petent witness for the plaintiff without a re

lease. In Morish v. Foote,b which was an

action for driving a mail coach over a waggon

horse, the plaintiff’s waggoner was held in

competent to prove the negligence of the

defendant without a release. In that case

Lord Chief Justice Gibbs referred to Protheroe

v. Elton,” which was an action by the assured

on a policy on goods on board a ship against

the assurer. The defence was, that the ship

was not seaworthy, and Lord Kenyon refused

to allow the shipowner to be called as a wit

ness without a release. It has been argued

here, that there is a distinction between the

case of a witness for a plaintiff and for a de

fendant; that in the latter, the servant was

necessarily called to rebut a charge, but that

in the former, he stood indifferent whether

negligence was proved or not. Whether if

this matter was res integra, this distinction

might be important or not, it is unnecessary

now to inquire, for it was pressed on the con

sideration of the Court in Morish v. Foote,

without affecting the conclusion at which the

Court arrived. The case here is stronger than
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that, and we therefore come to the conclusion

that the witness was not competent, and con

sequently, the rule for the new trial must be

absolute.

Boorman v. Brown, H.T. 1839. K. B. F. J.

-

Cummum 39ſcag.

PLEA OF INFANCY.—NECESSARIES.—INQUIRY

BY PLAINTIFF AS TO DEFENDANT'S SITU.

ATION.

hºhere in assumpsit for goods sold and de

livered, the defendant pleaded that he was

an infant, and the plaintiff rejoined that

the goods were necessaries, it must be

sheten that due inquiry was made by the

plaintiff as to the defendant’s situation

before he supplied him with the goods.

James moved for a rule calling on the plain

tiff to shew cause why the verdict found for

him should not be set aside, and a new trial

had in this action; and also, in the event of

the rule being granted, why the cause should

not be tried before the superior Court, instead

of before the under-sheriff of Middlesex, where

it was before tried. It was an action of as

sumpsit, brought to recover a sum of 91. 18s.

for goods sold and delivered, and the defendant

pleaded infancy, to which there was a replica

tion that the goods were necessaries. The

case, on the part of the plaintiff, as to the de

livery of the goods, was not disputed; but, on

behalf of the defendant, it was proved that the

defendant was an articled clerk to an attorney,

and that he was only 18 or 19 years of age.

His mother resided at Ashton-under-Lyne, and

on his coming to London he had been plenti

fully supplied with clothes; and evidence was

also given, that during his residence in town

other clothes, to a considerable extent, had

been sent to him by a tailor named Coxhead,

at the expense of his parent." The ground on

which the present motion was made was, that

the plaintiff, before he trusted the defendant

with clothes of the description supplied, which

consisted of a Newmarket-cut coat, and a

shawl dressing-gown, should have made inqui

ries, with a view to ascertain whether it was

likely that he would be able to pay, and whe

ther they were requisite." This principle was

laid down in the case of Ford v. Fothergill, 1

Esp. 211, which was cited in 1 Selwyn's Nisi

Prius, p. 128; and also from the decisions in

Cooke v. Deacon, 3 Car. & P. 114, and several

subsequent cases. The same rule had been

laid down by the Pice Chancellor in the case

of Mortaru v. Hall, 6 Simon, 405.

The Court granted a rule to shew cause.

Rule granted.—Brayshaw v. Eaton, H. T.

1839. C. P.

a 1 Camp. 251. b 8 Taunt. 454.

c Peake, N. P. C. l 17, under the name of

Rotheroe v. Elton ; 1 Phill. on Evid. 57.
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* Wide ante.

Put the necessity for the inquiry may be

dispensed with by the conduct of the de

Jendant.

Hayes, on the same day, moved for a similar

rule in this case, on the ground of misdirection.

The action was here brought to recover a sum

of 35l. 16s., and the defendant having also

pleaded infancy, the plaintiff had rejoined that

the articles supplied were necessaries. A ver

dict had been returned for the plaintiff for 25l.

16s., the sum originally due having been

reduced by a payment of 101. The defendant

here was a young lady, and the plaintiffs were

mercers and linen-drapers in Oxford street.

The debt was for various articles of dress of

an expensive nature, and the evidence pro

duced to support the plaintiff’s case was such

as was sufficient to prove the delivery of the

goods; but it was also stated by the witnesses

that the defendant, on going to the plaintiffs'

house to order the goods, had been driven up

in a private carriage, and that she had resided

at the Brunswick Hotel, Hanover Square, with

her mother. That on some occasions her

mother had accompanied her to the shop, and

that she had then carried away a portion of the

goods, while the remainder of the articles had

been sent to the hotel. The defendant was

proved to have said that she had a grandfather,

who was rich, and from whom she had great

expectations, and also that when her mother

died, the property which she possessed would

be divided among her children. It appeared

also that the mother kept her carriage, and a

coachman and lady's maid, and lived as a

gentlewoman at the hotel. On behalf of the

defendant, proof was given that the daughter,

although apparently twenty-two years of age,

was in reality under age, and that she was

possessed of no means to satisfy this claim.

The mother was in very embarassed circum

stances, and during the seven weeks she had

lived at the hotel, she had been more than

once requested to leave it, as she was unable

to pay the expenses of her living. It was now

submitted that the imprudent conduct of the

mother ought not to prejudice the case of the

daughter, and the Court would interfere to

protect the latter from the consequences of

her folly, induced, as it was, by the facility

which was afforded her in obtaining credit.

The goods here were of an expensive charac

ter, and were all delivered within four months.

It was the infant who was to be protected by

the Court, and they would hold it to be the

duty of a tradesman to make inquiries as to

her position before he delivered any goods to

her. He referred to the cases already alluded

to by James in the former motion, and also to

Bainbridge v. Pickering, 2 W. Bl, 1325.

Tindal, C. J.-In the last case to which re

ference has been made, the objection which

was taken, and very properly so, was that the

infant had been supplied in other quarters

than by the plaintiff, and that no inquiries had

been made by him, although if such an inquiry

had taken place, he might immediately have
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been furnished with information that the infant

had been so supplied. I am not disposed on

this occasion to break in at all upon the rule

laid down, that before a tradesman trusts an

infant for necessaries suitable to her condition,

inquiry should be made as to her situation and

means, but parties may by their conduct give

such an appearance to a tradesman who is

trusting them, as to render such inquiry un

necessary. In the present case the infant was

residing with her mother, and it appears, that

the latter was living at the west end of the

town, in a hotel in a fashionable square, where

she kept her carriage, her coachman, and a..

maid servant, and then it seems that the mother

and daughter go out in the carriage, and it,

generally appears that almost on all occasions

the daughter goes in the carriage to the shop

of the tradesman, and the mother remains in

the carriage, while the daughter goes into the

shop, and on some occasions the goods are

taken away in the carriage. The mother on

those occasions... must have known that her

daughter bought the goods, and she must also

have been cognisant of the same fact, when the

goods were sent home to the Hotel. Might not,

the jury then be warranted in assuming that the

goods sent were subject to the inspection of

the mother, and if they thought so, what occa

sion was there for the plaintiff to make inquiries

before he trusted the defendant, when her

mother sanctioned the delivery of the goods.

The daughter was living with her mother, and

besides this, there was evidence that she had,

said that her grandfather was a person of great.

wealth, from whom she had expectations, and,

that on her mother's death, the property which

she possessed, would be divided among her chil

dren. The conduct of the mother and the

daughter then, was such as to render it unne

cessary to make inquiries, and I think that the,

verdict must not be disturbed. *,

Paughan, J.-The conduct of the parties,

was sufficient to lull all suspicion, and to ren

der it unnecessary that that vigilance should

be exercised which is requisite in ordinary

CaSes.

Bosanquet, J.-I agree that, generally speak

ing, an inquiry should be made by a tradesman,

before he supplies an infant with necessaries,

and the person of whom such inquiries should

be properly made, appears from the authori

ties, to be the parent of the infant. But in

this case was it necessary that the parent should

be asked whether she gave her countenance

to her daughter's acts by words, when she did

so directly by her conduct

Erskine,}". case in which Mr. James

obtained a rule, was different from this.' There

the infant was living apart from his parent;

and he was fully supplied from other sources,

besides the plaintiff, and that might have been

easily ascertained. I think in this case the

verdict must stand.

Rule refused.—Dalton v. Gibb, H. T. 1839,

C. P. , lº &
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LUNATIC.—AUTHORITY TO SUE WIFE.

There is a sufficient implied authority in the

wife of a lunatic, who has no committee, to

enable her to sue for debts due to her hus

band. - -

Kelly moved for a rule to shew cause why

the money paid into Court in this action should

not be paid over to the wife of the plaintiff.

The plaintiff was a lunatic, and the action was

brought by his wife, the defendant admitting

the debt to be due. A summons was taken

out by the defendant, to shew cause by what

authority the action was commenced: and

Mr. Justice Coleridge was of opinion, under

the circumstances, that an implied authority

existed in the wife, and he ordered that the

amount of the debt should be paid into Court,

and that proceedings should be stayed until

some further order should be made by the

Court. The money was accordingly paid in,

and the present motion in consequence made

It was now submitted that the opinion of the

learned judge was right :, and Com. Dig. tit.

Idiot. B. (7), was referred to, in which it was

stated that any one, the next friend of an

idiot, might sue in his name. - -

Petersdorff shewed cause.—The lunatic was

incapable of appointing an attorney; but the

appointment having been made, the capacity

to exercise the functions of his mind would

be presumed. If the rule were made abso

lute, the defendant would have no protection

against any future action by the lunatic him

self. The payment of the money to the wife,

could not be pleaded in bar to such an action.

A judgment would be an estoppel.

Lord Abinger, C. B.-It is every-day’s prac

tice to sue in the name of a lunatic; and I

never heard the propriety of such an action

doubted, when no committee was appointed.

If the defendant doubts the protection of this

Court, let him allow the plaintiff to obtain

judgment ; it seems to me, however, that the

rule would be a sufficient protection, but upon

that I give no opinion.

Rule absolute.—Rock v. Slade, MI. T. 1838.

Excheq.

REFERENCE.-EXAMINATION OF WITNESSES.

Where in an order of reference made by a

judge, it is directed “that the parties to

the suit (if the arbitrator shall think fit)

and their respective witnesses, shall be ea

amined upon oath, to be sworn before me,

, or some other judge of the Court of Ea

chequer, or Commissioner duly authorized,”

the power to administer the oath is not

thereby limited to a judge or commissioner,

but lies also in the arbitrator.

Warren had obtained a rule for setting

aside the certificate of the arbitrator, on the

ground that he had improperly sworn the wit

nesses. The cause had been referred to arbi

tration under a judge’s order, which contained

the following clause; “and by the like con
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sent I do further order that the said parties to

this suit (if the arbitrator shall think fit), and

their respective witnesses, shall be examined

upon oath, to be sworn before me or some

other judge of the Court of Exchequer, or

commissioners duly authorized.” The affida

wit on which the rule had been obtained,

stated that under this clause it was submitted

to the arbitrator that he possessed no power to

administer the oath, but that he overruled the

objection, and swore the witnesses.

Humfrey now shewed cause.—Unless the

clause in the order was restrictive, the power

to administer the oath remained in the arbi

trator. It was provided by the statute 3 & 4

W. 4, c. 42, s. 41, that when an order of re

ference was made, and there was an agree-,

ment that the witnesses should be examined

on oath,” it should be lawful for the arbitrator,

and he is hereby authorized and required, to

administer an oath to such witnesses, or to take

their affirmation in cases where affirmation is

allowed by law,” &c. So unless there were

some express words to take away the power.

thus conferred by statute, it remained in the

arbitrator. The order, besides, although it

only alluded to the judges of the Court of

Exchequer, would refer equally to the judges

of any of the other Courts; and the defen

dant having consented to proceed with the

reference, it must be taken that he had sub

mitted the case upon a new parol agreement.

Marren, contrö.—The terms of the order of

reference could not be extended by the Court.

The agreement was, that the witnesses should

be sworn before the judges; and some suffi

cient and valid reason might have existed for

such a provision being made.

Parke, B.-The Court have had an oppor

tunity of considering this matter, for when the

motion was made, Lord Abinger was very re

luctant to grant the rule. It is too much to

say after the defendant objected to the admi

nistration of the oath by the arbitrator, that

he submitted the case upon new terms. Then,

under the original agreement, had the arbi

trator power to swear the witnesses 2 The

provision of the statute is clear; and there

being in this case an agreement that the wit

nesses shall be examined upon oath, the ques

tion is, whether it is restrictive or comprehen

sive. If the word “only” had been there, the

matter would have admitted of no doubt, and

the power of the arbitrator would have been

limited; but it would have been extremely

improper to have inserted that word, and I do

not think the judge would have permitted it,

by whom the order was made. It appears to

me, therefore, that we must construe this

order of reference as giving a power to the

arbitrator as well as to the judge or a com

missioner to administer the oath.

Alderson, B.-I should be very unwilling to

put the decision of this case upon the ground

of waiver, because I have a very strong opinion

upon the other point. The words, which are

here put in a parenthesis, being used in an

order of reference, must be considered as con

veying a declaration that the arbitrator may
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examine the witnesses upon oath if he think

fit. Then the act provides, that if it shall be

agreed that the witnesses shall be sworn, the

arbitrator shall have the power to swear them;

and I construe this order as giving a power to

the arbitrator as well as to a judge or commis
Sloner.

Gurney, B.-I think there is nothing in the

order of reference to take away the power of

the arbitrator.

Rule discharged with costs. – Hodson v.

Wilde, M.T. 1838.-Exch.

THE BATTLE OF THE SERJEANTS.

OUR readers will have learnt from the

newspapers that the learned body of Ser

jeants have endeavoured to set aside the

warrant of King William the Fourth, which

deprives them of precedence; but they may

not know the extraordinary result of this

proceeding. This we are enabled con

fidentially to communicate. It having been

found that in such a matter the argument

would probably be interminable, as the

whole body of serjeants, after the allotted

counsel should have been heard, claimed a

right to follow; and on the other hand, all

the existing Queen's counsel are desirous

of being heard on the other side; and that

thus, it has been computed, that, consider

ing the limited number of sittings of the

Privy Council, the argument alone would

last at least the whole of the year 1839, it

was deemed indispensable that some other

course should be pursued. All idea of re

ference or compromise was scouted by all

parties. At last it was thrown out by

Lord Brougham, that as the ancient trial by

battel was familiar to the Court of Common

Pleas, it might be a convenient mode of dis

posing of the case. This proposition was

eagerly caught at by all the serjeants, and

the only difficulty which followed was as to

who should be the chosen champion of the

coif. This point is not yet settled; but we

understand that the Queen's counsel have

at once selected their champion, and are

ready to do battel. Each party is to be

served with twelve rounds of cartridge

[paper], and as the parties are to fight with

wig and gown, there will at any rate be no

want of powder. The serjeant is to wear

his red gown, and to be attended by a

junior by way of second, and an attorney

by way of bottle-holder. The Queen's

counsel is to wear his gown of state, and to

be attended by similar assistants. We need

hardly say that this affair has excited the

greatest interest in all professional circles,

and we shall not fail to give a full account

of so curious an encounter. -

SITTINGS OF THE COURTS.

Hilary Term, 1839.

CQuitº (ºrrbrauer.

Mr. B. Alderson.

... Jan. Il | Petitions and Motions.

Lord Abinger.

Further Directions, Pleas,

º Demurrers, and Ex

Mr. B. Alderson.

Friday

Thursday ceptions

e InS.

Friday 18 || Petitions and Motions.

Saturday 19| Causes.

Lord Abinger.

Tuesday 22 | Petitions and Motions.

Mr. B. Alderson.

FurtherDirections, Pleas,

Friday *{ Demurrers and Ex

ceptions.

Saturday 26 || Causes.

Lord Abinger.

30 | Petitions and Motions.

Queen's 36cmd).

New Trials (Nisi), and

Thursday Jan. 17{ Peremptory Paper.

Wednesday ..

Friday ... 18 Special Paper.

Saturday 19 Crown Paper.

Monday 21

W. - #lednesday .. 23 . Twº->Thursday y 24 New Trial Paper.

Friday ... 25 J

Saturday : 26

Monday 28

Tuesday .. 29 |Motions and Peremptory

Wednesday .. 30 Paper.

Thursday 31

Sittings after Hilary Term, 1839.

Middlesex.- Adjournment-day, Friday,

February 8th.

THE EDITOR'S LETTER BOX.

A correspondent doubts the propriety of

our publishing the names of persons applying

to be admitted, because if they appear several

times in the list, it will be presumed that they

have been examined and rejected. Now, we

have frequently stated that no such inference

can be drawn, inasmuch as every Term a con

siderable number of the candidates do not

leave their documents, or from illness or other

causes do not attend the examination.

The object of publishing the lists is an im

portant one, and carries out the intention of

the Rule of Court, namely, that the profession

may know who apply to be admitted, and may

oppose them, if improper persons. The

printed lists at Westminster and the Law

Offices are seen by comparatively few persons.

We are informed, that of the 108 persons

who had given notice of examination for this

Term, only 99 have left their testimonials of

service; and that, amongst these, there are

several questions to be determined by the

examiners relating to the sufficiency of such

testimonials. ** *

The communication of “A Subscriber.”

will probably appear next week.
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* Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

THE CANADIAN PRISONERS.

THE late discussions on the returns to the

writs of habeas corpus in the cases of the

Canadian prisoners are somewhat curious

with respect to the question raised as to

the right of the Colonial authorities to

direct the transportation of offenders. The

English statute, 5 Geo. 4, c. 84, recites

“that whereas by the laws in force in some

parts of his Majesty's dominions not within

the United Kingdom, offenders convicted of

certain offences are liable to be punished

by transportation beyond the seas.” So

that this custom of transportation from the

Colonies, however it originated, must have

been in existence for some time antecedent

to the statute, since the statute does not

create, but merely allows and recognises it.

Yet in the case recently before the Court,

the right of a Colonial governor thus to

transport offenders was denied, even though

a Colonial act of legislature (1 Vict. c. 10)

had expressly given the governor the power

to commute the punishment of death in

certain cases into that of transportation.

The denial rested on the alleged incapacity

of the governor to assume, except by the

authority of his commission, a power which

was declared to be a part of the Royal

prerogative, and the assent of a Colonial

legislature to his assumption of it, was

asserted to be valueless. This was in fact

denying the right of the Colonial legislature

to make laws for the government of the

Colony in which it existed. Such a denial

is not warranted by the law or the fact.

All the text-writers on Colonial Law, from

Stokes down to Clark and Burge, assert the

Power of the governor in the Legislative

Assembly to resemble that which is pos
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sessed by the Crown in this country. The

commissions and instructions given to the

governor (the latter of equal importance

and validity with the former) generally arm

him with the right to exercise nearly all the

Royal prerogatives in the colony; and Mr.

West, in 1719, gave to the Lords of Trade

and Plantations an opinion supporting this

view of the question. He said (1 Chalm.

Op. 232) “The prerogative in the West

Indies, unless where it is abridged by

grants, &c. made to the inhabitants of the

respective provinces, is that power over the

subjects, considered either separately or

collectively, by their representatives, which

by the common law of the land, abstracted

from all acts of parliament, and grants of

liberties, &c. from the Crown to the sub

jects, the King could rightfully exercise in

England.” This is describing the power of

the governor clearly enough ; and when we

find that this was an opinion given by their

own counsel, a most eminent lawyer, to the

Lords of Trade and Plantations on the sub

ject of a governor's right to prorogue or ad

journ an assembly, we cannot hesitate

about the extent to which it is thereby in

tended to shew that his powers might reach.

The opinion has been since confirmed by

others of the Law Officers of the Crown,

and has been always acted on. It must

therefore be taken to be a valid authority.

If so, it is clear that the right of the legis

lature of the colony to make a law of

transportation is quite clear. It is clear

also on other grounds. The grant of a

Legislative Assembly generally empowers

the assembly to make laws for the well

being of the province, the only restriction

being, that they shall not be repugnant to

the laws of England. There is, by the

way, in the whole of our colonies, but one

Q



226

exception to this restriction—it is a very

curious one, and we shall notice it on a

future occasion. To proceed:—One of

the first things done after the passing

of an act of a Colonial legislature, is to

send it to England, where it is referred

to the counsel of the Colonial Office,

and to the Law Officers of the Crown. If

they all report that it was such as by law

the governor might assent to, the Crown

either directly confirms the governor's

assent, or intimation is conveyed to him

that the “act is to be left to its operation.”

In either mode of proceeding the act be

comes valid as law. Now the act of 1 Vict.

c. 10, under the authority of which the

governor of Upper Canada transported these

prisoners, had passed through that ordeal

at the Colonial Office, and had thus ob

tained legal validity. If, therefore, in the

first instance, the governor and the legisla

ture of the province had exceeded their

delegated authority, by improperly assuming

the power to transport, the recognition of

the assumption by the act of the Crown

rendered it legal. For surely it cannot be

pretended that in such a matter alone the

Crown is to be stripped of a power, which,

on all other occasions, it can and does ex

ercise; and which is one that the circum

stances of the case may often render abso

lutely necessary. The authority of a

sentence of transportation pronounced under

this act, has just been recognized by the

Court of Queen's Bench, which has laid

down the doctrine that under the 5 G. 4,

c. 84, all the authorities in her Majesty's

dominions are bound to be aiding and

assisting in the execution of the sentence.

THE ENFRANCHISEMENT OF

COPYHOLDS.

No. II.

We now resume the subject which was

commenced in our last Number—the en

franchisement of copyholds– and we shall

continue the account of the answers to the

questions circulated on this subject by the

Real Property Commissioners. The ques

tions, it will be remembered, were 1. What

do you consider the advantages and disad

vantages of copyhold tenures P 2. Do you

think it desirable that all lands held by copy

of court roll should be held in free and

common socage? 3. Are there any impe

diments to enfranchisement which can be

removed by the legislature without an im

proper interference with vested rights?

The Canadian Prisoners.-- The Enfranchisement of Copyholds.

Mr. W. Clowes.—l. I am not aware of any

particular advantages to theP. in copyhold

tenure ; except that incumbrances are easily

ascertained, and the lands are not liable to

judgments, and these estates are free from the

inconvenience of attendant terms... But copy

hold titles are attended with peculiar difficul

ties, arising from customs being various and

uncertain, and rights and privileges defined,

and from the irregularity in the proceedings

in the Courts, and in the inrolment of them.

There is also inconvenience in not being able to

transfer property without attending in person,

or by attorney, to surrender and to be admitted.

The informality and loss of these powers occa

sion difficulties. The distinction between free

holds and copyholds in regard to debts is

unreasonable. There are frequent difficulties

in identifyingº parcels, when they

have passed generally with freeholds for some

years; questions arise respecting particular

statutes being applicable to copyholds, forfei

tures and other matters; and many points of

construction of deeds and wills are occasioned

by the distinction of tenure. The length of

deeds is also increased by the difference of

tenure. 2. This would be desirable for the

purposes of uniformity, and simplicity. 3. I

think general enfranchisement would be at

tended with great difficulties, arising from the

necessity of due compensation, and the com

plicated state of titles. But, I apprehend, that

by means of an enactment and commissioners,

such a change may be gradually effected. , ,

Mr. Samuel Turner.—1. The principal ad

vantages that appear to me, are, that the court

rolls afford greater certainty of title: and the

lands are not subject to judgment debts. The

disadvantages appear to be disputes as to

heriots, &c. the questions arising as to wills

passing or not passing them, and the uncer

tainty arising from the variety of customs of

different manors; and the difficulties in dis

tinguishing them when intermixed with free

hold. 2. I think it desirable that all copyhold
lands should be held in free and common so

cage; but there appears to me to be very great

difficulty in effecting this. 3. I think it very

desirable that all copyholds should be enfran

chised, and that every possible facility should

be given to effect this object; but I feel great

difficulty in compelling lords to enfranchise.

Mr. Park.—l. I think that the disadvantage

of copyhold tenure, which throws all others

into insignificance is, that it occasions the ex

istence of two institutes of property law in this

country instead of one, and. dou

bles the chances against either of them being

thoroughly known by professors, and thereby

doubles the risk and prejudice to the public,

occasioned by their imperfect knowledge of the

law. 2. I do think that all lands held by copy

of court roll should be held in free and com

mon socage, and that all lay fees should be

held by one tenure; and it occurs to me also

to suggest, that I can see no reason, except

the opposition which might be expected from

stewards of manors, why copyholds might not

at once be turned into socage lands, leaving
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them charged with the fines on death or alie

; : **
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of decisions thereupon ; confliction of juris

nations, heriots, quit rents, &c., as at present, dictions of the Superior Courts and the Lord's

and taking care not to provide the most ample Court, &c. 2. Decidedly so. The only question

remedies to the lords for enforcing those pay

ments; and leaving it to the agreement of the

parties, as now, to extinguish these charges by

release, on the purchase thereof by the tenant.

Of course I cannot say how far such a propo

sition might be rendered nugatory by interested

opposition. I would take this opportunity of

stating, that a notion seems to prevail, at least

I have heard it several times expressed of late,

that copyhold titles are much more simple than

freehold; and even a desire manifested that

freeholds should be assimilated to copyholds

in point of title. This idea appears to me to

be founded in fallacy and superficial observa

tion. The reasons why copyhold titles are

often much more simple and compendious than

freehold titles, are merely, 1st. Because these

are commonly respecting small properties, in

the hands of persons in a comparatively humble

station of life, and are consequently not made

the subject of those elaborate settlements and

arrangements for raising money, &c., which

generally attend the titles of families of im

portance; 2ndly. Because they do not admit

of any modifications of interest, such as terms

for years, &c., which are resorted to with great

convenience for many purposes in the case of
freeholds, but which, of course, lead to com

plicate the abstract retrospectively, and increase

its bulk; and 3rdly. Because mortgagees not

being commonly admitted, it does not become

necessary to trace the title under the legal

estate distinctly from the equitable title, a

circumstance which finds more than an equi

valent in the inferior security of an unadmitted

mortgagee to that of a mortgagee of freehold

having the legal estate. I apprehend that a

title to freehold property which is difficult

would, generally speaking, be equally, if not

more difficult, if the property had been copy

hold; and I apprehend also, that one main

reason why copyhold titles are often supposed

to raise fewer points than freehold titles, is

simply because copyhold law is more obscure

and less understood, and professional men are

less prepared to raise the points upon copyhold

titles than they are upon freehold titles. , 3. It

appears to me that much additional facility

might be given to enfranchisement of copyholds

by legal enactment, by allowing persons having

articular estates only, or being under disabi

ities, &c., to enfranchise under proper pre

servative provisions of the interests of other

parties, similar to the facilities furnished under

the Land Tax Redemption Acts.

Mr. Dixon.—1. I hardly know a single

advantage it possesses, except the notoriety of

tenure ; but its disadvantages are many and

apparent. The following are some of them:

not liable to executions; variety of customs:

liability to forfeiture for non-observance of so

imany ridiculous customs; not assets; do not

entitle to vote at elections; creating two titles

(lord and tenant) to some lands; inducing to

a great degree the necessity of two codes of

real property laws, with the consequent variety

is, as to the practicability of effecting so

desirable an object. 3. I see no such in

pediments. All questions as to vested rights

must be between the lord and the tenant, and

what would be the loss of the one would be

the gain of the other; and a corresponding

equivalent may be awarded in either case, the

same as in all other cases of legislative inter

ference with private property.

All these gentlemen are at the bar; the

following solicitors also returned answers:

Mr. Capron.—There are great difficulties

here. If you compel enfranchisement by law,

you may act against the inclination perhaps of

both parties, and in many cases, certainly to

the great inconvenience of one. Suppose an

act passed, which defined the terms on which

enfranchisement might be granted. Give the

copyholder the option of demanding enfran

chiseinent on those terms, and force the lord

to grant it. I know that this would be an

interference with property, but the lord's

interest against it is too slight to prevent a

general improvement. Without some inter

ference you can do nothing. Look to the

Irish Tithe Composition Act.

Mr. Brooke.—l. I am not aware of a single

advantage of copyhold tenure, nor in the course

of many years practice have I ever heard one

plausibly asserted, except, perhaps, that the

court rolls have in some sort the effect of a

registry of title deeds; but from the careless

way in which they are generally kept, the ex

pense, and the want of facilities of access, I

cannot consider them of any practical use.

The disadvantages are enormous (as compared

with free and common socage). In my letter of

the 20th September last, I ventured to lay

before the commissioners a full detail of the

inconveniences, vexations, endless variety, ex

cessive expense, and what is still worse, the

utter insecurity of the copyhold tenure; to

which letter I respectfully beg leave to refer

the commissioners of inquiry. I particularly

pointed out the danger to which a purchaser

or mortgagee residing at a distance from the

property is exposed ; he has little more than

the word of the steward to rely upon that the

custom set out in the abstract really exists;

and his legal advisers can know nothing of the

existence of such custom; they can only ad

vise from what is detailed in such abstract.

2. Most unquestionably; I think it very desi

rable. , 3. It occurs to me that an attempt to

compel the complete enfranchisement (which

I should wish done) of copyhold estates, will

meet with much opposition on the part of the

landed proprietors, particularly lords of

manors, because they will consider that they

are called upon to resign a certain degree of

influence and patronage, which for ages has

been exclusively enjoyed by the aristocracy and

landed proprietors, though I doubt whether,

in a pecuniary point of view, they have any

great interest at stake ; because I cannot think
4)
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that, generally speaking, the lords of manors

receive much for the disfranchising of copy
holds, or for fines on alienations or admit

tances. I think that the impediments arising

from vested rights might be removed or

diminished, or at least a palliative applied, by

the plan suggested in my letter of the 20th

September last, which would permit the copy

hold tenure to remain merely as a name; and

I suggest that copyholds of inheritance should

he in all respects conveyed and alienable by

the same deeds and assurances, and intailable,

demisable, dowable, descendible, and devi

'sable; and in short, subject to all other rules

incident to freeholds of inheritance. And

with respect to such copyhold property as is

held for lives or years, I would apply the same

rules to copyhold property, as far as they can

be applicable, which exist as to leases of other

property for lives and for years; and I would

reserve to the lord or to the steward, as the

case may be, the customary fines and fees

heretofore paid in respect of adulittances, de

scents, &c. to be recovered by action at law,

but so that the non-payment should not pre

prejudice or affect the title. I also may here

add, that instead of the present inconvenient

court rolls, I would suggest that a memorial

on each alienation might, if deemed necessary,

be lodged with the steward; and that he might

be compelled, on/payment of the above-men

tioned fees, to keep an effective registry, simi

lar to the plan adopted in the registry counties.

Mr. Founereau.-1. The chief advantages,

I think, are greater simplicity of title, and ex

emption from incumbrances not appearing on

the record of title. The disadvantages, I think,

are 1st, The restraints on the convenient en

joyment; and, 2nd, the duties, and services to

which “opyhold is liable. Amongst the first,

the most common are, the restraints upon cut

ting timber, granting leases, and committing

what is technically called waste. Amongst

the second, heriots and fines on descent and

alienation, where the property is finable at

will ; for though the law limits the extent of

these, yet sometimes they operate to impede

all manner of improvement., I once knew a

purchase made at auction of a copyhold pro

perty, which had been leased for building

(under an ordinary license) and the purchase

was in fact only of a ground rent and reversion.

The property being finable at will, the lord

might have exacted twice the annual value of

the houses, which would have been more than

the purchase money. The manor belonged

to the Crown, and a reasonable fine was re

quired; but I have known an instance where

a fine to a serious extent was demanded by

a private person upon the principle I have

stated. 2. Certainly. , 3. The impediments

which occur to me are, either the lord or the

copyholder having limited interests in the

property, and the difficulty of evidencing the

title of the lord at so small an expense as not

to impede the purpose intended. "It seems to

me that the commutation of the lord's rights

for a rent-charge, would be the least objection

able method, and that in this case, the convey

** * * *. The Enfranchisement of Copyholds.

ance of the lord in actual possession might be

enacted to be a good title. º

Mr. Weatherby.—1. The principal advan

tages of copyhold tenure, as compared with

free and common socage, are, 1st, The pro

tection which is afforded to purchasers, mort

agees, and others, by the title appearing on

; court-rolls. 2nd, The facility with which

married women may pass their estates. 3rd,

The cheap and easy mode which exists of dis

charging a mortgage (where there has been no

admittance under it) by merely ...
acknowledgment of satisfaction on the rolls.

The principal disadvantages (which far out

weigh the advantages) are, 1st, The right

which the lord has to restrain the tenant from

felling timber, opening mines, and granting

leases at rack-rent, and removing buildings.

2nd, Heriots (where they exist). 3rd, That

a legal contingent remainder in copyholds

cannot be aliened. 4th, The difficulties that

often arise from admittance being uecessary

to perfect the surrender, the legal estate re

maining in the surrenderor till admittance, an

evil much encreased by the frequency of hold

ing courts for small manors. 5th, That till

admittance a devisee of a copyhold cannot de

vise it. 2. I think it desirable that all lands

held by copy of court roll should be held in

free and common socage, and that all lay fees

should be held by one tenure. 3. I think

there are many impediments to the enfran

chisement of copyhold estates; and I doubt

whether all of them can properly be removed

by the legislature, much inconvenience would

arise to small copyholders if they were com

pelled to enfranchise their copyholds; and it

seems hardly fair to compel the lord to enfran

chise at the option of the tenant, without

giving the lord a similar power of obliging the

tenant to enfranchise. The utmost, which in

my opinion, it is practicable to do, is to annex

to estates for life and in tail, or to estates for

years determinable on a life or lives, as an in

separable legal incident, a power to enfran

chise, making a provision for the placing of

the money in the Court of Chancery, or in

other hands, so that the particular tenant may

enjoy the interest, and the principal go to the

first person seised in fee or in tail; when an

enfranchised estate is to be sold or mortgaged,

title must be shown to it as freehold ; and

first, the title to the copyhold must be shown

up to the time of the enfranchiseunent, and

then the title of the lord must be shown to the

manor. This is often very troublesome and

difficult to do; the title of many lords is long

and complicated; and the tenant cannot of

course, have the muniments and evidences of

the lord’s title; copies of them would often

cost more than the value of the enfranchised

estate; and the expences attending the mere

preparation and inspection of an abstract of

the lord’s title, would, in many instances,

amount to more than the price of the enfran

chisement; it would be very desirable, on the

tenant's part, if a conveyance of the freehold

from the person who was de facto lord of the
manor could be made sufficient, without fur
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ther inquiry into his title. The mode of

senfranchisement by a rent-charge on the copy

hold, afterwards suggested, is open to two

objections —lst, The difficulty of fixing the

amount of the rent, 2dly, That the same dif.

ficulties will arise (in the purchase of the rent)

in shewing title to it as now happen with re.

gard to the titles of lords to their manors. º -

ilithink if the power of enfranchisement were

annexed as an inseparable legal incident to

ºparticular estates, if tenants were empowered

to fell timber and open mines without incur:

ring forfeiture, upon accounting to the lord

a for one third of the clear profits of the timber

tº and the mines (after deducting expences); if

: copyhold tenants were allowed to let their

estates at rack-rent for twenty-one years; if

contingent remainders were made alienable;

“if a devisee of a copyhold might before admit.

*tance devise ; if the legal estate were made to

* pass by the surrender, but the surrender itself

to heroine void if not presented at the next

court (the lord being empowered, in all cases,

to compel admittance on the surrender after

"three proclamations); if entails of copyhold

were barrable by surrender, or by a deed en

* rolled in the court books; if, above all, a

* tertain sum were made payable for every
heriot, and it was declared that divided estates

which afterwards became united, should only

ºpay the original heriots; if these provisions

*were made, the principal evils of copyhold

tenure would be remedied. A scheme of ge.

*neral enfranchisement. I consider to be in

tº practicable; but I fully admit that if it could

* be accomplished it would be extremely de

sirable for copyhold tenants.
jº ºn ºf

gº º'These are the answers in favour of the

tº Enfranchisement of Copyholds on a larger

"or smaller scale; and it must be admitted

"... “at the great majority of these opinions

º we have cited go to the full extent of a

... general enfranchisement, and prove the

tº superiority of the freehold to that of the

copyhold mode of tenure; and it is to be

observed, that one of the advantages of

copyholds alluded to, has been lately done

º away by the act for abolishing Imprison

... ment for Debt, the 1 & 2 Vict. c. lio, un

in der which copyholds are now liable to judg
º, º ments. Onthe otherhand,thelate Mr.Justice

*Taunton was against any change in copy

*holds: “I consider the variety of tenures

! in the narrow extent to which they exist,

... as a beauty, and not as a blemish.” Mr.

* Serjeant Peake gave a somewhat divided

º, opinion; but on the whole, we class him as

to in favour of the existence of copyholds.

ºThese, we believe, are the only gentlemen

ºfthe bar in favour of copyholds. Among

| the other branch of the profession, Mr.

!"Jones. expressed a strong opinion “that

-ºil the attempt to change copyholds into free

and common socage, would inevitably create

* :

anº

gir.
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a great alarm and much excitement, in the

country, without producing any adequate
good.” tº ºr , ºn Y toº" ºn 2 -

"[To be continued.]

THE PROFESSION AND THE

RAILROADS. *º* : i ,-

-

We have already at different times alluded

to the effect which railways may have upon

the present state of the profession. When

once the great giant of steam has stretched

out his hundred arms all over the country,

from the metropolis as a centre, there can

be no saying what may not be done. The

sanguine in these matters tell us that we

are to go to Brighton in one hour; if so,

or if the speed on the great lines is to be

anything like this, what is to hinder coun

try practitioners from dispensing with the

aid of agents, and coming in and transact

ing their own business on all suitable occa

sions The merchants of Glasgow, by the

help of the railway, may leave the smoke

of that busy manufactory, and, sleep in the

clear atmosphere, and mix in the learned

society of the modern Athens. Why then

may not the provincial attorney, if not very

remote, come up and transact all his own

business at Westminster Hall or elsewhere 2

Be this as it may, we have the pleasure of

communicating to our readers that the

Legal Observer is a constant passenger by

almost all the railways now in being, but

especially by the Birmingham, Liverpool,

and Manchester Railway." Among the

benefits to the public it is not, we trust,

the least, that our friends in the North can

all read our columns in the course of the

day of publication, and well may the South

and West complain that this privilege is as

yet not fully extended to them; but we are

happy to remind them that better days ap

proach: — the Great Western will soon

carry us down to Bath and Bristol, and the

branch to Exeter will speed us on to the

very heart of Devonshire, that famous

mother of famous lawyers. Neither will

our Southampton friends be long in the

back-ground as to legal knowledge; and

we have pleasure in thinking that there will

soon be hardly a village within two hundred

|miles of London that, will not at once share

and contribute to the success of our labours.

On the other hand, if the provincial

branch of the profession will enjoy these

and other advantages we have mentioned,

the metropolitan part of it will be greatly

benefited by the new reasons for centraliza

tion which the railroads afford.
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ºr Notes of THE TERM.

. . . . tº

The SERJEANTS.

THE received rumour in Westminster Hall

is, that the serjeants are to “enjoy their

own again.” We understand that one

learned Baron makes no secret of his

opinion as to the informality of the Royal

Warrant of 1834; and that as far as the

sentiments of the Bench are known, the

majority of the Judges agree with him:—

Lord Brougham, of course, valde dissenti

ente. ,

If, however, the Judicial Committee shall

so decide, we doubt very much whether the

old monopoly would be suffered to be

quietly restored.

| THE STATE of THE BENCH.

The Bench still remams in what we must

consider an unsettled state. The vacancy

caused by the death of Mr. Justice Park

was filled up at the latest moment, by the

appointment of Mr. Erskine; but we con

ceive that there is, at any rate, one other

vacancy to be disposed of. We have great

pleasure in saying, particularly as there

has been frequent reference to the learned

Judge in these pages in connection with

the Court of Review, that we are well satis.

fied that a better appointment could not

have been made. The temper, judicial abi

lity, and learning manifested by Mr. Ers

kine, both in the Court of Review and in

the Privy Council, are universally admitted

by the profession, and we have no doubt

that he will do equal credit to his present

situation. We have another cause of satis

faction on his appointment: we conceive

that it is an evidence of an intention to

remodel, if not ultimately to abolish, the

Court of Review.

PRACTICAL POINTS OF GENERAL

INTEREST.

INSURANCE RECEIPT.

IN an action of ejectment, for a forfeiture

on a lease, it appeared that the covenant

to insure was general, and that in Novem

ber 1834, the defendant was requested by

the plaintiff to produce his policy of in

surance, and that he declined to do so.

Littledale, J., was of opinion that the de

fendant was bound to prove the affirmative,

that he had insured the premises, but left

to the jury the evidence on this point; and

Notes of the Term.–Practical Points.-Changes in the Law.

a verdict was found for the defendant. On

a motion for a new trial, Denman, C. J.,

said that “he did not think that the non

production of the policy after notice should

be taken even as primd facie evidence

against the defendant that he had not in

sured. The defendant is in possession of

an estate, and ought not to be deprived of

it on the ground that it has become vested

in the plaintiff by a forfeiture, until it is

shewn how a forfeiture has been incurred.

In this case no doubt the plaintiff would

have had very great difficulty in proving

that the defendant had not insured; but

this difficulty the plaintiff has brought upon

himself, for he might have made it part of

the contract that the defendant should in

sure in some particular office, or that he

should produce his policy when called on.

He has, however, chosen to make the for

feiture depend on a condition peculiarly

within the knowledge of the defendant.”

The other Judges (including Littledale, J.)

concurred. Doe d. Bridges v. Whitehead,

3 Nev. & Perry, 557. The Reporters also

cite the case of Doe d. Chandless v. Robson,

2 C. & P. 245, where Abbott, C. J., ob

served, “In all cases of forfeiture the lessor

of the plaintiff must give some negative

evidence that the thing has not been done.”

CHANGES IN THE LAW IN THE

LAST SESSION OF PARLIAMENT.

No. XXXVIII.

As HBY de LA ZOUCH SMALL DeBTS court.

1 & 2 Vict. c. 91. (Local)

An act to rectify a mistake in an act passed in

the present session of parliament for the re

covery of small debts within the town of

Ashby de la Zouch, and other places

in the counties of Leicester, Derby, War

wich, and Stafford. [27th July 1838.]

l. 1 Pict. c. 15. Commissioners in recited

act to act for Ashby de la Zouch as well as the

other places.—Whereas an act was passed in

the present session of parliament, intituled an

act for the more easy and speedy recovery of

small debts within the town of Ashby de la

Zouch and other places in the counties of

Leicester, Derby, Warwick, and Stafford: And

whereas after reciting in the preamble of the

said act that the parish or town of Ashby de la

Zouch in the county of Leicester is a market

town, and very populous, and that the several

townships, parishes, hamlets, and places therein

mentioned are also populous, and that in the

said town of Ashby de la Zouch, and many of

the said other parishes, townships, hamlets,

and places, there are very considerable manu

factories, which employ great numbers of
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people, who, along with divers other persons

residing or trading within the said parishes,

townships, hamlets, and places, contract small

debts, which in the whole amount yearly to a

very large sum of money; and that it would be

a great benefit to the inhabitants of the said

several parishes, townships, hamlets, and

places, if an easy and speedy method of

recovery of small debts within the said parishes,

townships, hamlets and places were provided;

it is by the said act enacted, that certain

persons therein named shall be and they are

thereby appointed commissioners for the

recovery of sthall debts within the several pa

rishes, townships, hamlets, and places therein

particularly mentioned; and the said commis

sioners and their successors are thereby

constituted a court of justice by the name of

the “Ashby de la Zouch court of requests:”

and whereas the said parish or town of Ashby

de la Zouch, although particularly specified in

the preamble of the said act, and intended to

form one of the principal objects thereof, is by

mistake omitted to be named in the enacting

part of the said act as one of the parishes or

places to which the jurisdiction of the said

court should extend, and it is expedient that

such mistake should be rectified; but the same

cannot be effected without the authority of

parliament: may it therefore please your

majesty that it may be enacted, and be it en

acted by the Queen’s most excellent majesty

by and with the advice of the lords spiritual and

temporal, and commons, in this present par

liament assembled, and by theº; of the

same, that the commissioners named in the

said act, and their successors, shall be and they

are hereby appointed commissioners for the

recovery of small debts within the parish or

town of Ashby de la Zouch in the county of

Leicester, as well as within the several other

parishes, townships, hamlets, and places in the

said act mentioned.

2. The recited act to eatend to Ashby de la

Zouch.-And be it further enacted that the

said recited act, and all and every the clauses,

penalties, powers, and provisions therein con

tained, shall extend, and be deemed, construed

and taken to extend, to the said parish and

town of Ashby de la Zouch, in as full, ample,

and complete a manner, to all intents and pur

poses, as if the same parish and town had been

particularly inentioned together with the

several other parishes and townships in the

enacting part of the said act.

3. For rendering valid all meetings, proceed

ings &c. under recited act.—And be it further

enacted, that all meetings which have been

held, and all proceedings, acts, matters, and

things which have been done or have taken

place under the said recited act, whether rela

ting to the said parish of Ashby de la Zouch or

otherwise, shall be as good, valid, and effectual

to all intents and purposes, as if the said parish

had been specifically named in the said act;

and all persons are hereby fully indemnified for

any irregularity which may have taken place in

consequence of such omission.

4. Public act.—And be it further enacted,

23lº

that this act shall be deemed and taken to be a

public act, and shall be judicially taken notice

of as such by all judges, justices, and others.

,ºf a

LAw of ArroRNEYs... "

RETURN of PREMIUM.

The Court will direct a surviving partner of

an attorney to return part of the premium paid

on a clerk being articled to the deceased part

ner, even if it was before the partnership,

where it appears that the relation of master

and clerk has existed between the surviving

partner and the clerk, and where part of the

premium has been received by the surviving

partner.

In August, 1831, the applicant was articled

to Mr. Turner an attorney, and a premium of

105l. paid, and it was agreed that a further

sum of 105l. should be paid on a future day.

In January, 1833, Turner took Drake into

partnership, and in November following, the

remaining 105l. was paid to Turner. In April

1835, Turner died, having appointed Drake

and two other persons his executors. Drake

having already two articled clerks, the appli

cant was assigned over to another person, and

was obliged to pay him an additional premium
of fifty guineas. A rule was obtained last

Term, calling upon Mr. Drake to shew cause

why it should not be referred to the Master

to report how much of the premium paid

should be returned. It appeared on the affi.

davits that part of the latter payment of 105l.

had been carried to the partnership accounts,

and that the applicant had always refused to

acknowledge Drake as his master, especially

since the death ofTurner, but that he had been

employed in the partnership business generally.

Some negotiation having taken place with

Drake, as to returning part of the premium

paid, it was agreed to refer the question to a

Mr. Tyrrel, who decided that the applicant

could not recover any part of the premium

from Turner’s executors. It was afterwards

agreed to refer the question again to a Mr.

James, but he refused to act, and then this

application was made. . -

Sir W. W. Follett, and Montague Smith

shewed cause.'

Newman, contrô.

Coleridge, J.-Lord . Tentenden seems to

have laid down the rule in the case of Ea parte

Bayley, 9 B. & C.691 ; 4 Man. & Ryl.'603;

and see Ew parte Bennett, Will. Wol. & Dav.

210; that, on these applications, the Court

will exercise its jurisdiction according to law

and conscience, and not by any strict technical

rules. Mr. Newman says, that we must see

whether any part of the premium paid has

found its way into the partnership funds; but

I think that this question cannot be decided

on that principle alone. I must see also whe
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ther theº of master and clerk subsisted

between Drake and Hayden, and I must act ||

on those two principles jointly, which are to

be cellected from the case of Er parte Bayley.

This case, though different on other points

from Ew parte Bayley, yet agrees with it on ||

both those principles, and this matter must,

therefore, be referred to the Master. I must

take it on the affidavits, that part of the premium

found its way into Drake's pocket; next, has the

relation of master and clerk subsisted Sir

W. Follett relied, first, on the fact that Hayden

was articled before the partnership existed

between Drake and Turner, and argued that

therefore the case was distinguishable from

that of Ea parte Bayley, and that so far Lord

Tenterden’s judgment did not apply; and se

condly, on the fact that Hayden had always

refused to admit Drake to be his master, which

also made a distinction. But I think that the

employment by one partner in the partnership

business, was an employment by both the part

ners, when construed in the liberal way re

ferred to by Lord Tenterden. It was, then,

an employment by both, and constituted the
relation of master and clerk between Drake

and Hayden. At first, I thought that Hayden

had concluded the question by what had passed

before Mr. Tyrrel; but that related only to the

liability of the executors of Turner, and that

decision does not touch the point as to the

liability of Drake, as surviving partner. As to

what passed with regard to Mr. James, it was

merely an agreement of reference, which has

gone off. It must, therefore, be referred to

the Master to ascertain what amount ought

to be returned. -

Rule absolute.— Ea parte Hayden, Q. B. P.

C.; 1 Woll. 321,

AFFIDAVITS SWORN IN SCOTLAND

AND IRELAND.

The Law Amendment Act, 3 & 4 W. 4,

c. 42, s. 42, provides that the Lord Chan

cellor, the Courts of Law, and the several

Judges, shall have the same powers for

granting commissions for taking affidavits

in Scotland and Ireland, to be used and

read in the Courts of Law and Equity at

Westminster, as they have in England andWales. is ºf .

We are informed that no commission has

been issued by the Lord Chancellor to take

affidavits in Chancery, in Scotland, or Ire

land; but several have been granted by the

Judges of the Common Law Courts. We

have obtained a list of the Commissioners,

which will be useful to the profession. The

names are as follow :

scotLAND.

Isaac Bailey, Edinburgh.

James Rose, Edinburgh. . .

George Marshall, Berwick-upon-Tweed.

Affidavits Sworn in Scotland and Ireland.—Enfranchisement of Copyhold Tenure.

• John Gilmore, Edinburgh.-

Richard Mackenzie, Edinburgh. . . .

John Ord Mackenzie, Edinburgh.

John Archibald Campbell, Edinburgh.

James Cumming, Dundee.' "

James Drew, Glasgow. * , º

ºf Alexander Pittendigh, Aberdeen. ºn 1

Andrew B. Yuille, Glasgow. º, º .P.

* -
* *.** * * *

I RELAND. * * * * * * *
**

-

* --

• * * 12th.

, , , , , , ºfit

tº

James Davis, Dublin.

Alfred Taylor, Dublin.

tº William Battle, Selby.

Thomas Exham, Jun., Cork.' nº

Brabazon Pearson Smith, Dublin. " ""

James Dowman, Cork. º- 'º

George Connor, jun., Dublin. … it is sº

John Hitchcock, Dublin. . . .
William Murphy, Cork. * r ****,

Philip Redmond, Wexford.
Joseph Fanning, Dublin. ; , , , ºf

Joseph W. Belcher, Dublin. * * * * * *

William Davis, Dublin.

* * * * ****

PROPOSED ENFRANCHISEMENT OF

COPYHOLD TENURE. -

To the Editor of the Legal observer. ...

I HAVE perused the article No. I, in your

number of the 19th instant, and am induced

to call the attention of the profession to the

fact that grievous loss will be occasioned toº

solicitors by the proposed Copyholds Enfran

chisement Bill, if passed into a law according

to the Report of the Select Committee of the

House of Commons; for it is to be observedº

that the report does not refer to or proposed

any compensation to stewards of manors—such

stewardships, be it remembered, are the chief

support of many, and a considerable source of

profit to other most excellent members of the

legal profession. -

There is no allusion in the report to com

pensation, even to stewards who have vested

interests for life under patents ; from which it

may be inferred that the committee were either

ignorant of the existence of the great interests

of all stewards of manors involved in the ques

tion, or that such interests were disregarded by

the committee.

But as compensation has been in general

awarded by the legislature, where, by some

great public measure, such as the abolition of

offices, alterations in Courts of Law, &c., indi

viduals have suffered, it is to be hoped, that in

the proposed emancipation of copyholds, the

stewards of manor courts will be considered as:

worthy of compensation, by the assignment to

them of an annuity for their lives, equal to the

average yearly amount of the emoluments to

be taken from them. - A

A STEwARD of MANors;

- *****

º º, nº wif

. . . . . . . . . . . . . . . . . . .” tº eme a lºtſ.
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SELECTIONS''''''' " ".

FROM CORRESPONDENCE.

ºf . , , ,

Writ OF SUMMONS, ** = 1.

* * * * : i , , ,

Sir, 1 * * -

Under the Uniformity of Process Act, 2 W.

4, c. 39, the residence or supposed residence

of the defendant, must be mentioned in the

writ and copy. In case, however, it shall be

discovered after the writ has been issued, that

the defendant has changed, or is temporarily

absent from his usual place of abode, is it ne

cessary, where his person can be clearly iden

tified, to have the writ amended ? or may he

be served wherever he may happen to be

found 2

I have not met with any case where the

service of a writ of summons has been set

aside for irregularity, because it happened to

be effected in a different county to that men

tioned in the writ.

A Subscriber.

ExAMINATION of ARTICLED CLERKs.

Sir,

I shall feel greatly obliged by your inform

ing me whether any rule has been made by

the Examiners as to the number of questions

required to be answered by applicants for ad

mission; and if so, what that number is ; and

also, if the applicants are required to choose a

certain number of branches, and to answer all

the questions in those branches; or whether

they are at liberty to range through all the

questions to make up the required number of

answers. I am sorry that I am obliged to

trouble you on a subject whereon you have

probably already frequently expatiated; but I

have no other means of acquiring what, to me,

will be important information.

AN ARTICLED CLERK.

[We believe that no precise number has

been fixed by the Examiners; but that they

require a sufficient number of questions to be

answered to enable them conscientiously to

certify that the candidate is capable of acting

as an attorney. The applicants are to answer

in Common Law and Equity, and in one other

of the five departments; but, we believe, if

they are deficient in some respects, they may

supply the deficiency by shewing their know

i. in other branches. Ed.]

SUPERIOR COURTS.

Ütte ChanceIIur's Cuurt.

wife’s separate Estate.—AppointMeNT

OF A RECEIVER,

A married woman has a right to name whom

she pleases as a receiver of her separate

estate, and the Court will appoint the per

son named by her, ºcithout reſerence to the

master.

By articles executed on the marriage of

Mr. Bagot and his wife, then Miss Swinner

, -

ton, certain real estates, in Herefordshire and
Monmouthshire, were conveyed to trustees for

a term, upon trust to pay out of the rents and

profits all outgoings and expenses incurred by

ihem in respect of the estates, and to pay the

surplus to such person as the lady might ap

point, but without anticipation; and in de

fault of appointment, to pay the same into her

own hands, exclusive .."her husband. After

the death of the lady's father her husband was

appointed by the trustees and by herself re

ceiver of the estates. In consequence of dis

putes between the husband and wife, arisin

out of the controul claimed by the husban

over the estates, Mrs. Bagot was anxious to

revoke her appointment of him as receiver,

and she appointed Mr. Baker, one of the

trustees, receiver in his place; whereupon the

other trustees and Mr. Bagot gave notice to

the tenants to pay rent to none but Mr. Bagot

or them. Mrs. Bagot then filed this bill by

her next friend, her brother-in-law, Sir Wm.

Pilkington, against the husband and trustees,

to give effect to her marriage settlement; and

a motion was now made on her behalf, for an

order to restrain the defendants from receiv

ing the rents of the estates, and that she may

be at liberty to appoint Mr. Baker as receiver.
Mr. Knight Bruce and Mr. Keene supported,

the motion. The only question was, whether

Mrs. Bagot ought not to have the appointment'.

of the receiver of estates settled to her separate

use. She appointed Mr. Baker. -

Sir J/illiam Horne and Mr. Daniel, for the

defendant, Mr. Bagot, submitted that the

trustees had the appointment of the receiver.

All the rents did not belong to Mrs. Bagot:

the outgoings and expenses were first to be .

paid out of the rents; Mrs. Bagot was only

entitled to the surplus. She had a right to

the appointment of the receiver of the surplus

only, and not of the rents and profits in the

first instance. They objected particularly to

the appointment of Mr. Baker, as he was soli

citor to Sir William Pilkington, the plaintiff in

the cause, and also on the ground that he was

instrumental in causing differences between

Mr. and Mrs. Bagot. They had an affidavit of

facts relating to the latter objection. They

submitted, at all events, that it should be re

ferred to the master in the usual way, to name

a fit person to be a receiver. ... " i i u º

The Solicitor General and other counsel ap--,

peared for the trustees. They did not oppose,
the motion. * *

The Pice Chancellor said, that he agreed

with Mr. Bagot's counsel that the usual course

was to refer the appointment of receivers to

the master, but that was in a case where there

were parties having different interests... Here,

however, Mrs. Bagot was the only person in

terested in these estates for her life. Her hus
band had no controul over them. #. trus

tees were her trustees. She had a right to

appoint whom she pleases as receiver of estates

settled to her separate and exclusive use.

There was no substantial objection to Mr.

Baker, and his Honour made the order for his

appointment as prayed. - -
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Mr. Baker applied for leave to make an

affidavit in contradiction of the imputations

cast upon him by Mr. Daniel.

: Queen's Bench.

| Captain Morton, the commander of that vessel,

| authorizing him to receive them on board at

Quebec and to bring them to England, in fur

The Pice Chancellor was understood to say therance of carrying into effect the condition of

that the motion was now disposed of.

Bagot v. Bagot.—Sittings at Lincoln's Inn,

Dec. 17, 1838.

tº

Queen's 36entſ).

[Before the Four Judges.]

HABEAS CORPU.S.–COLONIAL LAW.—PARDON.

-RETURN.

A single judge of any of the Common Laur

Courts, may, at common law, issue a writ

of habeas corpus ad subjiciendum, &c., in

vacation, returnable before himself.

In a colony where, by the legislature of the

colony, the English law has been introduced,

this Court may take judicial notice of their

(“ga! proceedings, when such proceedings

are brought before it on a return to a habeas

corpus, and may make intendments in fa

tour of the legality ºf the forms, and the

talidity of such proceedings.

The principle of English law, that a man

cannot contract for his own imprisonment,

does not apply in a case where he has been

charged with, and has confessed, or been

convicted of a crime, and takes advantage

of an act enabling him to 06tain a par

don by binding himself to go to another

country, and thus engaged to suffer the

less severe punishment instead of that of

death. - -

hºhere a colonial act empowered a governor

ºf an English colony to grant a pardon in

certain cases, on such conditions as to him

might seem ſit : held, that this Court will

not imply that he may under such power

impose conditions of pardon contrary to the

laws of England.

hºhere such an act gives the power to trans

port for life, a sentence of transportation

Jor a certain number of years, to commence

Jrom the arrival of the convict at the place

of transportution, is not void for uncer

tainty.

The authority to receive a convict in the place

to which he is sent, need not appear on the

./ace ºf the letters patent granting the par

don; nor on the return to a habeas corpus

69 which the prisoner is to be brought be

fore this Court. Nor need the return set

out all the proceedings which terminated

in the conviction and sentence of the pri

soner. The party who makes the return

is answerable for the truth of its statement

ut his peril.

As soon as a conditional pardon is granted in

one of the colonies, the Crown has a right

to enforce in any part of its dominions the

condition of that pardon. Persons not in the

colony where such pardon was granted,

may, therefore, lawfully assist in carrying

it into effect.

The prisoner was one of twelve persons who

had been brought to this country in the barque

Captain Ross, under a warrant directed to

| their being transported to Van Dieman's Land,

on which condition their lives had been spared.

On their arrival at Liverpool, a writ of habeas

corpora was issued by Mr. Justice Littledule to

the jailer of the borough jail of Liverpool,

who had received the prisoners from the ship,

could be forwarded to Van Dieman’s Land.

The return made to the writ was, that by an

act of the Legislature of Upper Canada, I Vic.

c. 10, the governor of that province was au

thorized to grant a pardon to such persons,

accused of felony or treason, as should, before

arraignment, confess their guilt and petition

for mercy; that nine of these twelve prisoners

had done so, and had received pardon on con

dition of being transported for various terms

to Van Dieman’s Land; that in pursuance of

such conditional pardon, and as it was impos

sible to convey them at once from Upper Ca

nada to Van Dieman's Land, they had been

sent to Lower Canada, where the governor had

issued his warrant to Mr. Morton, the captain

of the barque Ross, to convey them to Eng

land, such warrant being issued under the

authority of the statute 5 Geo. 4. c. 84, by

which it is recited that sentences of transpor

tation to some of the penal colonies of this

country have been pronounced in other colo

nies, and that such sentences could not be

carried into effect without first bringing the

offenders to England, and it is declared lawful

for the Courts of Colonies to pronounce such

sentences, and for the governor of such colo

nies to send the prisoners to this country in

pursuance of such sentences and in further

ance of the execution thereof. The return

then stated a similar ground of detention with

respect to the other three prisoners, with this

difference however, that they had been con

victed at the general sessions of oyer and ter

miner at Niagara in Upper Canada, and were

transported in pursuance of such sentence.

Mr. Hill, Mr. Roebuck, and Mr. Falconer

appeared for the prisoners, and prepared to

object to the return.

The Attorney General, with whom were the

Solicitor General, Sir F. Pollowk, and Mr.

Jºightman, took a preliminary objection to

the writ itself, namely, that it was a writ issued

not to enable persons charged to compel a

trial, but to bring up persons already com

mitted; and that it was issued by a single

Judge returnable before himself in vacation.

They contended that at common law, a single

Judge had no power to issue such a writ, and

that the habeas corpus act, 31 Car. 2, only gave

him that power in cases where persons were

committed before trial. The power of issuing

a habeas corpus in vacation resided at common

law only in the Lord Chancellor, the Court of

Chancery being officina justitia, and always

Open.

". Płill, Mr. Roebuck, and Mr. Falconer

were beard in answer to this objection, and

and was keeping them in custody till they
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contended that at common law the power of

issuing a writ of habeas corpus in vacation, was

possessed, not only by the Lord Chancellor,

but by all and each of the Judges. They cited

h'ilmot's opinions, in which a majority of the

Judges, when summoned to the House of

Lords in 1758, had, in their answers, declared

such to be the law.

The objection was argued on Monday the

14th of January.

On Tuesday morning, Lord Denman de

livered judgment against the objection. The

reasons given by his Lordship were re-stated

by him in afterwards delivering judgment on

the return. As soon as the preliminary ob

jection had been disposed of, the counsel for

the prisoners took several objections to the

return. These objections were fully argued

on Tuesday the 15th, and the return was

amended by stating fully the provincial act of

Legislature, l Vict. c. 10. On Wednesday the

16th, the arguments on this amended return

were resumed, and Mr. Hill then moved that

Randall Wixon, one of the prisoners, be dis

charged. He founded his motion on the al

leged insufficiency of the return. The several

objections to it raised by the counsel for the

prisoners, and answered by the counsel for the

Crown, are sufficiently adverted to in the

judgment. The Court, having taken time to

consider the matter, the prisoners who had on

each previous occasion been in Court, were

again brought up on Monday the 21st of Jan

uary, when

Lord Denman, C.J., delivered judgment.—

We have now to pronounce our judgment on

the validity of a return to a writ of habeas

corpus in the case of Robert Wixon, who is

in the custody of the jailer of the borough

jail of Liverpool. The writ was issued by

my brother Littledale in vacation, returnable

forthwith before himself at chambers; but as

the term was near at hand, it was thought ex

pedient to hear the argument in full court.

Every point that could arise on the facts as

they appeared before us has been amply dis

cussed, and as some doubt has been expressed

as to the right of my brother Littledale to

issue this writ, we desire to state again our

deliberate opinion that he has done no more

than the law fully justified him in doing. We

deserve neither the praise nor the censure

which belongs to innovation here. We do but

adhere to the established practice. It is true

that Lord Coke, Sir Matthew Hale, Chief

Baron Comyn, and other text writers on

the subject, appear to have confined to the

Court of Chancery the officina justitia, the

court which is at all times open, the power of

issuing writs of habeas corpus, in vacation;

but in Hale's Pleas of the Crown there are

four precedents, in the exact form of that

now before the court; and they are all earlier

than the statute of the 31st Charles Iſ., one

of them indeed going back to the 43rd of

Elizabeth. Mr Justice Wilunot, in his answer

to the Lords, when summoned with the other

judges to give an opinion on a bill then be:

fore the house, to auiend certain supposed
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defects in the law relating to the writ of habeas'

corpus (of which the want of power in a judge
of the common law courts to issue this writ in

vacation was one), refered to in other precedents

also anteriorto the Habeas Corpus Act; and it is

to be observed that the great men who framed

their answers at that time would not have left

so obvious a defect of the law without a remedy

if they had thought that the defect really existed.

At common law this power existed, and Mr.

Justice Wilmot and others who gave in their

answers in 1758, confirmed the existence of the

power, and the amending bill was suffered to

fall, probably because in this important re

spect it was deemed unnecessary. In 1765

Mr. Justice Blackstone makes a statement

which is valuable, as showing what the prac

tice was at that time, and the practice that

has prevailed since has been the same, and is

uniform and invariable. But it is also true

that in Crowley's casea Lord Eldon expressed

a doubt as to the power of the judges of the

common law courts to issue writs of habeas

corpus in vacation, saying that there was much

good principle in its favour, but very little

practice. That doubt, however, assisted Lord

Eldon in favour of overruling the solemn de

cision of Lord Nottingham in Jenk's case ;

and at page 65 of Mr. Swanston's Report his

Lordship enters fully into the case, and states

the reasons why he had, as Lord Chancellor,

the power of issuing writs. He enters fully

into the arguments, and states, among other

reasons, that, without this remedy being ob

tainable in his court, there might be an entire

failure of justice. But then we have to observe

that the same ill consequence would follow

if the Court of Chancery alone was entitled to

that power, and unless the judges of this court

had a right to interfere immediately to pre

vent the subject being unlawfully restrained

of his personal liberty. Lord Nottingham

mentions in that case of Jenks", that pre

cedents were brought before him of writs

issued by the judges; but he says . that

Lord Chief Justice Rainsforth had refused

a habeus corpus to Jenks, but it does not ap

pear that he refused as not possessing the

power; and it is probable that he did not

choose to exercise it as against a committal

by the Privy Council. Great authority, there

fore, legal principle, and the necessity of the

case, warrant what has been done, and the

earlier precedents, continued to the present

hour, justify these authorities. I now proceed

to examine this return, which in substance is,

that after the insurrection in Upper Canada

was suppressed last year, the legislature of the

province conferred on the Governor authority

and power to grant a pardon to all persons

charged with treason and felony, as should be:

fore their arraignment confess their guilt and

ask for pardon, upon such conditions as to

him might seen fit ; that Wixon was so

charged, confessed, and was pardoned, on con

a 2 Swanst. 1.

b (; Howell’s State Trials, 1190.
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dition of being transported to Van Dieman's

Land, and that for the want of the ineans of

conveying him directly thither, he was taken

to, Quebec in Lower Canada, and thence

brought to England, and that he is now in

sufficient custody at Liverpool jail, that being

a secure and convenient place in which to
remain till means of transport can be procured,

in fulfilment of the condition of the pardon.

Some general observations are material to be

made here. The return must necessarily be

received as true in all particulars that appear

upon it in the present stage of the proceeding,

in all those particulars on which its sufficiency

can now be examined; and with respect to

this return, we must be considered as sitting

here to try its sufficiency as upon demurrer,

or as upon a writ of error from another court.

We must bear in mind that the matter for con

sideration is not the code by which the law of

this country requires proceedings to be regu

lated; but whether under the circumstances

under which this prisoner now appears, he can

complain that an injury has been done him,

and that he has a right to be set free. There

is a broad distinction between duties which

are enjoined for the safety of the subject, and

powers which may be permitted to be exer

cised for lawful purposes. The difficulties

which would exist if this matter depended on

foreign law are excluded from the case entirely.

Upper Canada is not a foreign state, nor is it

a colony existing under peculiar circumstances;

there are no rules in its laws which are mala

Prohihita in our own; no arbitrary enact

ments;–the relation of master and slave is

not recognized there; but there are acts

of Parliament in the province declaring that

the laws of England shall prevail there.

The consequence is, that we can take judi

cial notice of their legal proceedings; we

understand the language in which they are

couched, and we must make every intendment

in favour of the legality of their forms and the

validity of their proceedings. The legislative

act under which the pardon was granted is

said to be void for two inherent vices: first,

for that by the law of England a man cannot

contract for his own imprisonment. "That is a

doctrine laid down by Lord Hobart, and is to

be found in later authorities; and it was cited

b Mr. Hargrave, in his argument in favour

}}...'...' It was cited as making

out this point, that if the negro himself had

sold his freedom, our law would hold the

bargain to be unlawful and void. But really

that doctrine does not apply to a case where a

man is charged with a crime, and takes advan

tage of an act which enables him to obtain a

pardon, by binding himself to go to another

country to suffer the less severe punishment of

transportation instead of that of death. The

second objection is, that the governor is stated

to be empowered to grant a pardon on such

conditions as to him may seem fit, as if these

words conferred on him the power to impose

conditions unheard of in our practice, and

would sanction the imposition of torture,

mutilation, or the rack. But we are of opinion

that, from the grant of the power, such condi

Queen's Bench.

tions are impliedly excluded, and that these

barbarities could not possibly be directed

unless expressly stated in the act; and we do

not doubt that it was intended to adopt tran

sportation as the means of commuted punish

ment, for that punishment appears in a former

act ; it was in . when this act was passed,

and the 5th Geo. IV. proves the frequency of

transportation to one of the penal colonies of

her Majesty as a punishment for those offences

committed in other colonies; while it is noto

rious, that the substitution of this punishment

for that of the loss of life had, long before that

statute passed, been the acknowledged custom

of Canada as of this country. Then it is said

that this committal was equivalentº, toian

attainder, and affected the property butinot

the person of the prisoner. But that argument

was not much pressed, as it did not raise any

question on the validity of the condition of

the pardon. An objection was then made as

to the time and place of transportation. The

time was fourteen years, to be eomputed from

the time of the arrival of the prisoner at Van

Diemen’s Land; and it was objected that, as

this period might depend on accidental cir

cumstances or wilful delay, the conditional

pardon was void for uncertainty. The answer

given at the bar to this objection appears to us

satisfactory, that as this transportation may

be for life. A fortiori it may be for any shorter

period. Then it is said that the power to

receive a convict in the place to which he is

sent ought to be made apparent in the letters

patent granting the pardon, or upon the face

of the return itself. We think that that is not

necessary. Her Majesty has the power to

make this settlement a place of transportation,

and we must presume that all due preparation

and provision for this purpose have been made.

The return is then challenged, for the want of

setting forth any one of the numerous docu

ments on which the authorities have proceeded

—the indictment, the petition, the confession

of guilt, the pardon on condition, and the

assent to the condition, though that is not

required by the act of legislature. We have

been told that it is our duty to inspect these

papers, and that we cannot receive a mere

general description of them from the party

imprisoning these men, but that we must see

the documents themselves, in order that we

may judge whether the description, given is

correct and the authority is sufficient.: To

these manifold objections one answer, must

serve. The facts stated on the return must

be received as true. The party who made the

return probably never saw the documents, but

he must be taken to make that at his peril;

he places his confidence on the captain of the

vessel, or on some other person, and he is

bound by the assertions he makes on their

credit, and must prove the truth of them in

any proceeding in which they may be ques

tioned. The last objection is, that the autho

rity to transport is an authority as alleged to

transport to different places in various succes

sive custodies, and that this could not pro

perly be given. It was said that it appears that

treason was committed in Upper Canada, that
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1. Paul Bedford, Leonard Watson, James Brown,

* -
º

tº Mr. Hill afterwards obtained a rule for an

sº attachment against the jailer of Liverpool, for

* fact, and on a fact within his own knowledge.
- tº

* * Q. B. F. J.
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a pardon was granted to these men on certain

eonditions in that colony, and it was asked,

how then can the governor of Lower Canada |

justify his interference? and how can the gaoler

-of-Liverpool justify his restraining of their

liberty persons in this country, more especially

as Sir John Colborne's letters patent are di

rected to such persons in England as are

łauthorised to receive the prisoners, as there

was no warrant to this particular gaoler The

eanswer to this objection is, that as soon as the

cunditional pardon was granted upon the pri.

isoner's petition, the Crown had a right to en

ºforce the eonditions of that pardon, and to

ſtake: the necessary steps for that purpose,

| Circumstances conferred the authority upon

*Sir John Colborne, and no authority could

Jenlarge it. Sir John Colborne had no more

authority to remove these prisoners than the

person who now detains them. As it is phy.

sically impossible to embark them at once for

Van Dieman's Land, we think that in any in

termediate territory in which the prisoners

were confined under the condition of the par

don and in execution of it, they were lawfully

confined. And the 5th of George 4, shows

that prisoners who had been sentenced to

transportation in one of the penal colonies.

had before this been received in England on

their way to their place of punishinent. The

resultiis, that the person making this return

is justified in assisting the captain of the

vessel ; by whom the prisoner was brought

from Lower Canada, and in detaining him

… in custody, in order that his sentence may be

* fore, be remanded to his custody. We have

selected the case open to the most numerous

objections for our first judgment. There are

eight other persons in a similar situation, Fin

lay Malcolm, John G. Parker, Robert Walker,

Ira Anderson, and William Alves, who must

be disposed of in the same manner and for the

same reasons, the objections in their cases not

appearing so strong as in that of Randall

; : Wixon. There are, then, three other prisoners,

John Grant, Wm. Reynolds,and Lynus Wilson

Miller, who have not been pardoned under the

Legislative Act, but are alleged to have been

duly convicted in the court of oyer and termi

ner at Niagara, in Upper Canada, upon the
charge of treason or felony. We have

anxiously considered whether the allegations

in these cases are sufficient, and on the prin

ciples already stated we think that they are.

In deciding this case we have principally relied

on the authority of Barnes's case, in 2 Rolle’s

Abridgment, and also on the case of The King

v. Suddis, in East's Reports, where similar

allegations, but still looser in the way in which

they were found, were sanctioned and upheld

by the court. Those prisoners, also, must

therefore be remanded.

making a return, alleged to be false in point of

Queen's Bench. 237
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* A plea in covenant on an annuity deed must

state the date of such judgment correctly.

The allegation is one of description, and

º must therefore be literally proved. ”

| Covenant on an annuity deed. The defen

dant by his plea, after craving oyer of the deed

which was set out, said, that in Mich. Term,

1832, the plaintiff impleaded the defendant in

an action of debt for the sum of 2000l. for

the same causes of action as in the declaration

herein are mentioned, and that in the same

term he recovered against the defendant debt

and damages in the said action, and that the

causes of action in the said suit were the same

as those in the present. The second plea was,

that the memorial of the said annuity was not

duly enrolled. The replication to the first

plea denied that the causes of action in the

two suits were the same. There was a de

murrer to this replication, on the ground that

the plea alleged a specific fact which ought to

have been traversed by the replication. The

plaintiff, by his replication to the second plea

set forth the memorial. There was a demur

rer to this replication, on the ground that the

memorial thus set forth was not sufficient

according to the statute. The objection to

the neemorial was, that the pecuniary con

sideration was not accurately stated. The

consideration consisted of two sums of 1000l.

and 10s. The latter sum, it was alleged,

ought to have been set forth in the memorial,

whereas it was omitted. The plaintiff joined

in demurrer.

Mr. W. H. Watson, in support of the de

murrer.—To take the last ground first, it is

clear that the omission of a statement of the

sum of 10s. vitiates the memorial. That sum

forms part of the money consideration for the

deed, and the law requires that every portion

of the money consideration for an annuity shall

be truly expressed.

Mr. Wightman for the plaintiff-The plea

is bad, and before arguing upon the replica

tion, the defendant must support his plea. It

is bad, because it is impossible that in an ac

tion on an annuity deed, the plaintiff could

have recovered on the same causes of action

as those which had accrued to him in 1836.

Mr. Watson, in support of the plea.—The

dates of the declaration and of the judgment

are not material. [Mr. Justice Patteson.—Do

you mean to carry your argument to this ex

tent, that if he had replied nul tiel record, you

could have produced, in support of your plea,

a judgment of a term different from that stated

in the plea.] Yes; the argument may be

maintained to that extent. The rule which

requires a statement of the roll of the judg

ment, is only for the purpose of preventing

sham pleas, but cannot prevent a real plea of

judginent of one term, though in fact thejudg

ment may be of another term than that stated.

This plea of a judgment in Michaelmas Term,

1832, would be supported by proof of a judg

The Queen v. Randall. Wiaon, H. T. 1839, ment in Michaelmas Term, 1834. The al
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legation of a judgment, is in this case an

allegation of substance, not of description.

It therefore falls within the rules laid down in

Stoddart v. Palmer,” where Lord Tenterden

said “Whatever may have been the rule in

ancient times, a distinction is now established

between allegations of matter of substance and

allegations of matter of description. The for.

mer requires to be substantially proved—the

latter must be literally proved.” The doctrine

thus laid down was adopted after consideration

of the cases of Pope v. Foster,e which had been

overruled by Purcell v. Macnamara." . The

last of these cases had been discussed and fully

approved of by the learned editors of Wm.

Saunders.e. [Mr. Justice Patteson.—Bit are

you right in your distinction ? I do not see

the difference between a plea of judgment re

covered, and an action upon a judgment. In

the latter, the judginent inust be correctly

stated and proved—why should it not be so in

the former ?] Stoddart v. Palmer shews that

that is not necessary. In that case, there was

a plea of judgment of one term, and proof of

another, and "the variance was held not to be

fatal, because the averment of the terin was

surplusage. It is the same here. [Mr. Jus

tice Putteson.—In Rustall v. Straton, f it was

held, that where a judgment was alleged to

have been recovered in one term, and it was

proved to have been recovered in another, the

variance was fatal. I do not see the distinc

tion between the two cases.] There it was

not matter of substance, but matter of descrip

tion, which brings it within the case already
eited.

Per Cur.—We think that this plea is bad.

Judgment for the plaintiff-Few v. Bach

house, M. T. 1839. K. B. F. J.

Cummiſſil 33Icag.

COSTS OF TAXATION.—REASONABf,ENESS OF

CHARGES.—APPLICATION BY ATTORNEY.

Where an application is made by the attorney

for the costs of taa’ation of his bill of costs,

less than one-sixth having been taken off,

the Court will decide upon his right to then

according to the reasonableness or unrea

sonableness of his charges. Therefore,

where the bill was for 977.l.. 10s., which

contained charges amounting to 6371, for

money paid out of pocket and disbursements,

and a sum of 1471. 10s. was taated aff, the

'' Court held the charges to be unreasonable,

and refused to give the attorney the costs

of taa’ation.

h'ilde, Serjeant, shewed cause against a rule

calling upon the plaintiff to pay to the defend

ant's attorney the costs of the taxation of the

bill of costs in this cause, less than one-sixth

having been taken off. It appeared that the

bill of costs originally delivered amounted to

977.l.. 10s. and the sum taxed off was 1471. 10s.

but the bill included various sums of money

paid out of pocket by the attorney, which

amounted to 637l. The amount taxed off,

b. 3 Barn. & Cres. 2.

d 9 East, 157.

f 1 Hen. Bl. 49

° 4 Term. Rep. 590.

• 2 W. Saund, 291, n.
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therefore was less than a sixth by the sum of

15l. 8s. 4d. It was submitted that this was an

application to the discretion of the Court, for

although the terms of the act of parliament

was distinct in awarding costs to be paid by

the attorney, in cases where more than one

sixth was taxed off, yet it was not equally

positive in its provisions to give the attörüey

the costs of the taxation, when the bill was

reduced by less than one-sixth, and in such

cases, it left the matter to the discretion of

the Court, who were to decide according to

the reasonableness or unreasonableness of the

charges. The Court, therefore, in coming to

a conclusion upon a case of this description,

would take care to see that the charges made

by the attorney were reasonable, before they

inflicted the costs of taxation upon the client.

E/wood v. Pearce, 8 Bing. 83 ; Hotcard v.

Groom, 4 D. P. C. 21 ; Gerrard v. Arnold,

6 D. P. C. 336. In the present instance, how

ever, the case could scarcely be considered as

coming within the jurisdiction of the Court,

under the act, for the attorney had waived his

right to claim the costs under its provisions,

by omitting to deliver his signed bill. He

wrote to the plaintiff’s attorney, and in his

letter he said, “I will thank you to inform

me whether you intend to put me to the

trouble and expense of delivering a signed

bill, in order that it may be at once prepared.”

The plaintiff's attorney wrote in answer that,

he had no doubt that the plaintiff would dis

pense with the delivery of the signed bill, for

which he (the attorney) did not see the neces

sity. It was submitted that, although *:::
livery of the signed bill was waived by the

plaintiff, yet that as it was done at the request

of the attorney, he was not at liberty to come

to the Court to put their power under the act

in motion. The unreasonable nature of the

charges might be presumed from the sum

taxed off being so closely within one-sixth of

the total amount; but the items charged

would, at all events, shew that an unreason

able demand was made. Thus the attorney,

who resided in the country, had charged two

guineas a day for coming to London to a

consultation which he had not fixed, and for

which he remained in town nine days, and

then he had charged separately for his attend

ances upon the counsel, although it was to be

supposed that his time which was so paid for

by the payment of the two guineas per diem

belonged to the plaintiff. By this means, the

costs of the consultation had been made to

amount to more than 30l. He had also charged

for consulting with his agent, and on the same

occasion for his agent consulting with him.

It was sworn that the taxation was made at the

desire of the plaintiff on a liberal scale. -

Humfrey, in support of the rule, submitted

that there was no waiver of the statute, be

cause the plaintiff’s attorney in his answer to

the attorney’s application, called upon him to

consent to an order for taxing the bill, to which

the latter replied that he would do so, the

plaintiff “undertaking to pay the balance
which should be found to be die.” This was
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a compliance with the statute, for the under

taking was required by its terms, and there

was, therefore, no waiver. | indal, C. J.-Is

not the delivery of a signed bill a condition

precedent under the statute ..] Parke, B., in

the case of Gerard v. Arnold, said that, it

might be waived, and here it had been waived

without any prejudice to the attorney. All

that that case, required was, that the Attorney

should shew his intention to proceed under

, the statute, and that was clearly exemplified.

The charges were reasonable, for the attorney

ad been put to very great expense in paying

frequent visits to London, sometimes at the

request of the counsel retained, and at other

times at the desire of the plaintiff himself.

The plaintiff besides ought not to complain,

because he had enjoyed many privileges which

could not have been granted in many cases.

It was admitted on the other side, that sums

in all amounting to 600l., had been paid out

of pocket by the attorney, and this inust be

considered to have been a great advantage to

the client, while to the attorney it might be

very disadvantageous. It was but just, then,

that the latter should receive some remunera

tion. It was besides sworn that 50l. had been

taken off which had been actually expended by

the attorney out of pocket, although in the

cases cited on the other side, the Courts had

held that they must judge of the cases brought

forward according to the reasonableness of the

charges. In other subsequent cases the courts

had decided that the course to be adopted was

that the arrangement should be reciprocal,

Mills v. Reveit, 3 N. & M. 767. [Tindal,

C. J.-The effect of such a decision would be

to repeal the terms of this statute.] The de

cision was given in the Court of King’s Bench,

and it had been recognised in a recent case of

Palmer v. The Grand Junction Railway Com

pany, by Mr. Baron Parke, unless there should

be some strong circumstances to take the case

out of the rule. It was better to have one

uniform rule in all the Courts, and this Court

would therefore adopt that which had been

already twice assented to.

, Tindal, C. J.-It appears to me that the

Court is called on imperatively by the words

of the statute, where less than one sixth is

taxed off a bill of costs, to exercise their dis

cretion, whether the costs of the taxation

should be paid by one party or the other.

Here there is an application on the part of the

attorney, there being less than one-sixth, by

15l. thrown off the bill, that he may have the

costs of the taxation from his client. Now

how is that discretion to be exercised ? The

statute does not leave it in any uncertainty,

but it directs the Court to determine on the

reasonableness of the charges, and therefore

ºf are bound in the execution of the provisions

of the act, to say whether the charges here are

reasonable or not. Now the amount of the

bill is 970l., out of which it is stated that the

dislºursements made by the attorney are 600ſ.,

which leaves 370l. only for the amount of the

sharges, and on taxation 1471. are thrown off.

The earned counsel for the attorney says, that
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this was improperly reduced, some actual dis. .

bursements out of pocket having heen taxed

off. Be it so, and let it be supposed that it is

as it is stated, and that 50l. were taken off,

that in round numbers a sum of 100l., was

taken off the bill, and that would be 100/.

taxed off the amount of 370l. which is more

than one fourth. There is no imputation

thrown on the mode of estimating the reason

ableness of the charges by the master, but on

the contrary, it appears in the affidavit on the

part of the client, that the master was directed

to tax them in a fair and liberal manner.

Then if there is more than one fourth taken

off, how can we say that these were fair and

reasonable charges It is unnecessary to enter

into the items of the bill, but one of them

strikes me as very peculiar, and it is remark

able that the attorney should come to London

to attend a consultation, without having pre

viously fixed the time when it should be held.

He is then here for nine days, and he so makes

up a charge, for which he demands the sum of

between 30l. and 40l. I think, therefore, that

this bill was unreasonable in the charges which

it contained, and we are not bound to exercise

our discretion further than to determine that

point. The rule is therefore discharged.

Paughan, J.-The act is imperative on one

side, and discretionary on the other; and I

should hesitate before I adopted a construction

to make its provisions reciprocal; because the

effect of that would be to repeal the express

words which are used. The sum taken off

here was unreasonable, and yet the attorney

desires the costs of taxation to be given to him;

but it is impossible to look at the bill without

saying that it is most unreasonable and extra

vagant.

Bosanquet, J.—If the legislature had thought

fit to draw a precise bill, I should have been

glad to be excused from exercising a discre

tion; but when the case stands as this does,

I am not at liberty to withdraw from the

exercise of that discretion. I entirely agree

with the Court in the opinion expressed, and

that the charges taken off are so far unreason

able, as that they were rightly deducted from

the amount of the bill. * * *

Erskine, J.-It is impossible to say that this

is a case in which the client ought to be called

upon to pay the costs of the taxation. I am

therefore of the same opinion. . .

Rule discharged.—Russell v. Yorke, H. T.,

1839, C. P.

—--—

SITTINGS OF THE COURTS.

Queen's 33entſ).

Hilary Term, 1839.-2d Vict.—19th January.

This Court will, on the 1st day of February.

next, hold sittings, and will proceed in dis

posing of the business in the Special Paper on

the 1st, 4th, 5th, and 6th of February, and in

the Crown Paper on the 2nd of February.

After Hilary Term, 1839.

MIDDLESEX,

Adjournment-day . . . . . . Thursday, February 7

(instead of Friday, February 8).



240 Sittings.-New Wºits.-Result of the Eramination.—The Editor's Letter Bor.

Common 38ſtag.

Nisi Prius—Feb. 1, 2, & 4, Common Juries.

Feb. 11, ...... Special Juries.

In Banc.—Feb. 5, 6, & 7, New Trial Paper.

Feb. 8 & 9, Special Paper.

- Gºrtbequer of Bizag.

Middlesea—Feb. 1st & 2d, Common Juries.

London—Feb. 2d, (to adjourn only.)

Hilary Term, 1839.-2d Victoria. “

- 24th January, 1839.

This Court will, on Tuesday the 5th day of

February next, hold sittings, and will proceed

in disposing of the business now pending in

the Paper of New Trials on the said 5th day

of the said month, and the four following days.

Read in Court BY THE Court.

this 24th Jan., 1839.

NEW FORMS OF WRITS,

Under the 1 & 2 Vict. c. 110, s. 20.

THE Common Law Courts have ordered

new forms of writs, framed by the Judges,

pursuant to the statute 1 & 2 Vict. c. 110,

s. 20; to be used from and after the first day
of March next, with such alterations as

the nature of the action, the description of

the Courtin which the action is depending,

the character of the parties, or the circum.

stances of the case, may render necessary;
but that any variance, not being in matter

of substance, shall not affect the validity

of the writs sued out.

The following are the titles of the writs:—

No. 1.-Writ of elegit upon a judgment
in the Court of Queen's Bench, in an action

of assumpsit. -

No. 2.-Writ of elegit on a rule made

in the Court of Queen's Bench for payment

of money.

No. 3.-Writ of elegit on a rule made

in the Court of Queen's Bench, for pay

ment of money and costs. -

No. 4.—Writ of elegit on a judgment of
an Inferior Court in an action of assumpsit,

removed into the Court of Queen's Bench.

No. 5.-Writ of elegit on an order for

payment of money, made in an Inferior

Court, and removed into the Court of

Queen's Bench.

No. 6–Writ of elegit on a rule for pay
ment of money and costs, made in an In

ferior Court, and removed into the Queen's

Bench.

No. 7.-Writ of fieri facias on a judg

ment in the Court of Queen's Bench, in an

action of assumpsit.

No. 8.-Writ of fieri facias on an order

of the Court of Queen's Bench, for pay

ment of money.

No. 9.-Writ of fieri facias on an order

of the Court of Queen's Bench, for payment

of money and costs.

No. 10–Writ of fieri facias on a judg

ment of an Inferior Court in an action of

assumpsit, removed into the Court of

Queen's Bench.

No. 11.-Writ of fieri facias on an order

for payment of money made in an Inferior

Court, and removed into the Court of

Queen's Bench.

12.-Writ of fieri facias on an order for

payment of money and costs made in an

Inferior Court, and removed into the Court

of Queen's Bench.

RESULT OF THE EXAMINATION.

We understand that 97 candidates attended on

Tusday last, and were examined at the Hall

of the Incorporated Law Society. Two others,

who had given notice, and left their testimo

nials, were prevented from attending. The

Examiners were Mr. Cancellor (one of the

Masters of the Court of Common Pleas), Mr,

Tooke, Mr. Frere, Mr. Adlington, Mr. Brun

drett, and Mr. Holme. The examination

commenced, as usual, at ten o’clock precisely,

and the last candidate left the hall at 5 o'clock.

It appears that the examination wasJ.
satisfactory. The cases which stood over for

further consideration were comparatively few.

The Examiners, as many of our readers are

aware, meet the day after the examination, to

complete the perusal of the answers, and con

sider the doubtful cases, when the latter

undergo the careful investigation of the whole

board. The result on this occasion has been,

the granting of certificates to 94, and the post

ponement of three candidates. The latter, of

course, cannot come up again till Trinity

term, unless they have had the precaution to

give notice before the present term for the

following, or obtain leave of the Court.

We have not heard that any question arose

this term on the form of the articles of clerk

ship or assignments, or the sufficiency of ser

vice; and presume that the rules and regula

tions are now sufficiently known to prevent

any practical difficulties in carrying them into

effect. We hear repeatedly of the striking

improvement in the habits of study and appli

cation to business by the generality of articled

clerks; and thus all parties are benefited by

this important reform in the means of legal

instruction.

THE EDITOR'S LETTER BOX.

We are enabled to state the questions put at

the examination on the 22d instant, in nearly

the terms in which they were given to the can

didates. We did the same last term, and they

were copied late on the same day by two other

periodical publications, following precisely our

alterations. We presume the editors of the

works we refer to are not aware of these im

proper proceedings; and this notice, we trust,

will prevent their repetition.

One of the Candidates, Mr. Broadbent,

named in the list at p. 215, ante, we are in

formed, obtained a Judge’s order to receive

his notice ºf admission for this term. . .
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PARLIAMENTARY PAPERS.

proposed inſproveMenºts in Acts of

PARLIAMENT.

[The following are further extractsa from the

valuable papers of Mr. Arthur Symonds,

Fº under the direction of government.

e rest of the observations and propositions

of Mr. Symonds, are also well entitled both to

professional and legislative attention.]

the STRUCTURE OF AN ACT OF PARLIAMENT.

It cannot be too often repeated that there is

no part of a statute distinctly recognized by

law; thus it oddly happens, that although in

common parlance, both among professional

men and the public, the different parts of the

act are freely spoken of, yet the most rigid

draftsmen hold it to be a violation of pro

riety to cite such parts in other acts of par

iament, in accordance with the prevalent

usage. . Accordingly, the plan of referring

distinctly to the part of a statute by citing

the section in which it is to be found, (ob

viously the best method,) is very seldom

resorted to, but the reference is made by the

very, inconvenient and dangerous method of

referring in general terms, without distin

guishing the parts.

It is another peculiarity of our statute law,

that the rules of construction which relate to

its parts, as parts, are founded for the most

part on an old and bye-gone state of things;

when acts of parliament were a medley heap

of sundry matters, having no common relation

to , each other. Hence it has happened,

hitherto that, the law has made little account

of the title or of the marginal note, and very

little of the preamble; but as they somehow

or other do operate, it is proposed to make

them, and whatever else appears on the face of

the act, subject to regulation, that every part

may be conducive to effectuating the true in

tention of the act.

. In considering, therefore, the structure of

—

sa-See pp. 132, 161, ante.

vol. xvii.-No, 507.

*
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the act, it is proposed to include therein:-

The Short Title; The Marginal Notes; The

Contents; The Title; The Preamble; The

Section: The Clause; The Paragraph; The

Sentence; The First section.

, , , , , The Short Title. 10 yº

A short title is used in parliament; and it

is found very convenient. It is necessary to

have a short title to get rid of long circumlo

cutory phraseology in citing the acts: and that

the people may know the laws by their names

as well as by the very inconvenient mode of

citation at present in use. "The Statute, of

Frauds, the Reform Act, and some others, are

instances of short titles. In the hast bill for

the amendment of the Poor Law Amendment

Act, drawn by Mr. Senior, the Master in

Chancery, there was a provision that the ex

pression, “the Poor Law Amendment Acts,”

should be a sufficient citation of these acts in

other acts, in orders, and in deeds, relating to

the matters of the Poor Law Commission ; the

want of that expedient, occasioning great

length, and of course expense in those docu

ments.

The use of the short title would get rid of

that very clumsey way of referring to an act,

which is adopted for the sake of avoiding the

repetition of a lengthy full title, where several

acts are recited ; as “the first hereinbefore

recited act;” and “the secondly hereinbefore

recited act,” which leads sometimes to a re

ference to an act not recited. Thus, in the

Poor Law Loan Bill of the present session, an

act, “the secondly hereinbefore recited act,”

was referred to in the enactment although it

had not been recited :-the act really so re

cited not being the one referred to. Had a

short title been used, it would have been of

little consequence whether the act were re

cited or not ; the short title would have dis

tinctly referred to the proper act, without the

necessity of making any reference to what had

been done before in the same act.

The Marginal Note

Should be a mere guide to the matter, not a

substitute for it. It ought to be impossible to

R
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use it as a substitute. Indeed, if the laws

were written as they are here proposed to be

written, a marginal note would, according to

the present method, be as full as the law

itself. It is, therefore, proposed to make use

of mere words and single expressions; and as

a practical rule of simplicity not to use a verb

in any marginal note.

Contents.

The marginal notes collected together under
the head of “Contents,” in the order in which

they occur, will shew the bearings of the parts

of the law, not detail the law itself. The ob

ject in both is to make it necessary to refer to

the text; so that there may be no reliance on

extraneous matter, and to facilitate this refer

ence by all available appliances. Much bad

law prevails through the instrumentality of

the marginal notes, which are not unfrequently

set up to control or to expound the sense of

the text.

The Title.

Of the want of uniformity in the titles of

acts of parliament there is abundant proof, in

the statutes of the last reign, which are to be

found in the Classed Index of Statutes. But

the title is often not only diverse; it is some

times excessively long.

The title of the act, if it were to be used

only with the act, might be long or short with

out inconvenience, but as in referring to the

act on other occasions it is necessary to repeat

the title, the lengthiness is a practical incon

venience of some extent. It is, too, an incon

venience which is likely to be increased in the

proportion in which our legislation is improved

by the adoption of general laws, applicable to
matters of common occurrence, as it will be

necessary to connect the special law with the

general law by a recital of the title of the

latter. In the Private Bill Deposits Act of

the present session, an instance of the kind

occurs. Another and more remarkable in

stance occurs in the Poor Law Loans Act.

But these are merely instances, which it would

be invidious to mention, if they were not to a

great extent sanctioned by general practice.
Unless some alteration be made in this

respect, acts of parliament will often appear

to be mere catalogues of foriner acts, and

almost as distasteful in their style as are the

present ones. In the Classed Index of Sta

tutes will be found many instances of the

excess to which the present style of titles

leads. -

An act has a full title. It is necessary to

amend or explain it, the new purpose is re

cited with the old title. Another instance

occurs; again the first, second, and third acts

are recited together. There are instances of

this in the illustration of the Classed Index of

Statutes. - - - -

Mere lengthiness is not the only objection

to the present titles. The intelligibility of

the act is also affected. Of this the Poor Law

Loans Act of this session is again an example.

The use of the title is to indicate the subject

Parliamentary Papers: Proposed Improvements in Acts of Parliament.

of the bill, which should be done in the most

general manner. . Some titles are like pre

ambles, others go into the detail of the object,

more fit for the body of the enactment. As it

is impossible to state the objects distinctly in

so brief a space, this practice tends to mislead

rather than to inform, and to withdraw the at

tention from the bill itself under a mischievous

reliance on the accuracy and completeness of

the title. The rule which has been laid down

in another part of this paper for marginal

notes should be adopted with respect to titles.

It should tell nothing particularly, but merely

that something of a specified sort is withinsidé.

The following rules would afford some

guide for the composition of a title:—to indi

cate in a general manner the subject of the

bill; and for that purpose to reject –(1.) The

time of its duration: (2.) The reference to

the part of the kingdom to which it relates:

(3.) The former act which is to be affected by

it; (4.) The particular purpose, whether to

amend, to consolidate and amend, to repeal,

to alter: (5.) The mode of operation, as, the

person by whom the object is to be effected.

By the use of a short title, the inconve

niences of the present method would be miti

gated,—but yet, on the score of completeness,

it would still be desirable to omit particulars

which belong rather to the preamble than to

the title, and which, if they were mentioned in

all cases, would often render the title a trans

cript of the body of the act. The time of the

duration of the act—the reference to the part

of the kingdom to which it relates, and the

former acts affected by it, have each their

appropriate place. And with respect to the

practice of particularizing whether the act is

to amend, to consolidate and amend, to repeal

or to alter: such particulars are certainly

better expressed in the preamble. In general

however, they are quite unnecessary, as few

acts are made which do not effect one or more

of these purposes. Besides the practice is far

from being uniform: and the presence of

these particulars in some cases, and the absence

of them in others, is calculated to mislead.

The Preamble.

The preamble has often occasioned discus

sion. Some are for full preambles, and others

are for none at all. But the middle point has

been lost sight of. Every body knows that the

true reasons for the law are rarely given,

either from failing to state all, or from stating

too much, and sometimes from stating objects

which form no real justification for the enact

ment; and that it is practically absurd to

attempt to induce a popular assembly to agree

upon all the reasons. Some will agree to a

measure on one account, while a wholly dif

ferent one will decide others. However, there

is a point on which this difficulty does not

arise; and it is one on which, indeed, the

preamble is often indispensable. It is the

purpose of the law—the particular object on

which all are agreed. It is proposed to ex

press the purpose of the law in the preamble.

There are occasions on which it may be requi
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site to state the reason also, but that is not the

common case. As a general rule, the pre

amble should be confined to the expression of

the purpose.

When it is necessary to enter into fuller

detail, then the preamble will state according

to the present practice: first, the state of

things; and, second, the purpose.

In amending, and other supplemental acts,

it will be sufficient to state, that the act is for

the purpose of amending the previous acts on

the same subject; the particular purpose of

each amendment being mentioned at the head

of that part of the act which enacts the amend

ment. A very curious practice has obtained

of late in preambles, especially in the pre

ambles of amending acts. It is recited sim

ply, “whereas an act was passed in a certain

year, intituled, an act,” &c. It seems absurd

to cite a fact, which must be accounted ob

vious to the legislature who passed the law,

and to the people, who by a necessary hypo

thesis, are supposed to know the law. This

method has arisen from the lengthiness of the

title. The old and more correct plan (though

somewhat open to the same objection) was to

recite “whereas by a certain act, it was en

acted so and so.” But supposing the general

purpose to be stated, the statutes to be classed,

and the marginal notes so written as to render

it easy to refer to each part, this plan of com

mencing the statute law, which in the abund

ance of its explicitness makes obscure, would

be quite unnecessary.

The Section.

The more definite and appropriate use of

the section constitutes a principal part of the

proposed scheme. A vast proportion of all

the defects of statutes arise from the matters

being scattered about an act, in sections, with

out regard to their relative importance, and

to their connection with one another. Hence

a great deal of confusion and perplexity. To

prevent all the matters of a section from being

thrown together in a heap, it is proposed to

adopt two subordinate divisions— a clause and

a paragraph, which has occasionally been used

in this way.

With the aid of the section, the clause, and

the paragraph, there is no law, however coin

plex, which may not be reduced to good order.

By the use of the section or groupes of sec

tions, for leading objects, the attention will

rest on those leading objects, instead of being

frittered away on matter of mere accessary use.

While, if it be necessary to descend into par

ticulars, it may be done without encountering

other matters, that have no immediate con

nexion with the matter in hand, the clauses

being numbered in the order of their occur

rence in the section.

As this matter of numbering is deemed of

importance, great attention has been paid to

it. Beyond telling in what section a matter

might perchance be found, the present method

is of no great service: for sometimes the mat

ter is to be found in two or more sections in

several parts of the act; and sometimes the
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matter is to be found in one. Again, the

plan of numbering right through, which ob

tains in some systems of law, does passably

| well for an entire code, but does not meet the

practical case of alterations, so that the num

hers are constantly displaced. In the present

plan, the conveniences of our method are re

tained, with this further advantage, that to

each number there will be a distinct matter.

The whole matter will be in one passage and

not in several; and there will not be more

than one to each. And this numbering serves

every purpose of citation, both in the practice

of the lawyer, and for reference in after sta

tutes. In the first, the object is not to cite

the point of a point—some mere accident or

accessary, but the very substance; and this

the numbering affords. While in future sta

tutes, by the help of the number and the

marginal note, the smallest matter may be

cited.

The Clause.

The clause differs from a section in this

only, that it contains a division of a section.

Its use will be shown by the accompanying

illustrations,

The Paragraph and Sentence.

The paragraph is a sub-division of the

clause. - -

The sentence is the keystone of the whole.

It is proposed that each sentence shall be full,

complete, and distinct. There should be no

jumbling up of many enacting verbs, or intro

ducing matters of importance by way of paren

thesis, but each step should be taken singly.

It should be fully expressed. It should be

complete in all those expressive small words

which give such force to correct composition.

And that these important points may not run

the risk of being slurred over, each sentence

should stand by itself, separated from its im

mediate predecessor by a full stop.

First Section.

It is proposed to insert, invariably in the

first section of every act, the following pro

visions:-

Operation of Act.—Time of operation—First

operation— -

Eatent of Operation.—Local extent—Sub

ject extent—Repeal.

Constructions.—Nature of act—Short title—

Supplement—Interpretations.

These important parts of acts of parliament

are subject to great uncertainty, and deprived

of much of their utility by the position in

which they are placed :—sometimes at the

beginning, and sometimes at the end of the

act, or a part in the one place; and a part in

the other. It would be conducive to the uni

formity of acts of parliament, if these provi

sions were always put in one place. Follow

ing the more general usage, I was at one time

disposed to think that they should be put at

the end; but having regard to their effect in

marking the limits of the act, and of its sub

ject-matter, and the ºpiºis and complete
2
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ness which this collocation in a great measure

affords, it would seem better to place them at

the beginning. -

There is this additional reason for it; by

placing these matters in a prominent place at

the commencement of the act, the title may be

relieved of several points which lengthen and

encumber it; such for instance, as the dura

tion of a temporary act, or the local extent of

any act.

Besides, unless a clause marking the general

character of the act be placed immediately after

the preamble, and the expression of the enact

ing power, (which clause it is generally very

difficult and sometimes impossible to write, so

as to cover the diversity of subjects that are

brought within the same law) it seldom can

happen that the matter of the first clause will

run parallel with the preamble which extends

usually to the subject-matter of the entire act.

But this difficulty is removed by putting the

provision relating to the coming into operation

of the act immediately after the expression of

the enacting power, for that provision, with any

limitations respecting it, which it is necessary

to introduce, will of course be co-extensive

with the act.

Eatent of Operation—Constructions.

Then by an easy and natural connexion will

follow, the repeal of existing laws; the local

extent—as, whether applicable to the United

Kingdom, Great Britain, England and Ireland,

or to England, or to Ireland, or to Scotland,

singly. Then constructions of the act—as,

the nature of the act, whether a public or a

private act; whether it is to be supplemental

to another act, and therefore to be construed

as part of it; and, if the statutes of a session

are to be classed, the place which it is to hold

in such classification. Then its short title;

and finally those verbal interpretations which

are necessary for the purpose of the act; not

indeed, such interpretations as we usually have

of words common and uncommon, but those

which are peculiar to the present purpose;—

the common ones being provided for by a

general act for the interpretation of words in

common use, similar to that lately introduced

by one of the Peers, to interpret certain

words occurring in acts of parliament relating
to Scotland.

Interpretation Clause.

The use of such an interpretation was shewn

in a Scotch act this session, from which by the

help of the one just referred to, a repetition of

the interpretation was struck out.

From putting common words into the inter

pretation clause, it acquires a too copious and

straggling appearance. Thus, in the post office

acts, nearly one third of the interpretation

clause consists of matter of a common cha

racter, and the rest loses emphasis in that pro

portion.

The manner, too, of expressing the inter.

pretation is worthy attention. If it be intended

for any purpose to make one expression cover

in addition to its own peculiar meaning, a
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meaning which in strictness does not belong

to it, the meanings should be put so distinctly

as to shew that the writer is aware that he is

conjoiniug things not of the same kind. Too

often, interpretations almost contrary, are

jumbled together, so as to give to persons not

mindful of the particular purpose, an idea

that in the common acceptation which the

explained expressions receive from legal per

sons, these are the ordinary and recognized

meanings of such expressions.

In the illustrations accompanying these

papers, the interpetations, as well as one or

two other points are repeated in what may not

improperly be called supplemental acts :-but

as often as any branch of law is consolidated,

many of the expressions now repeated will be

settled once for all in the principal law upon

that head : and it will be of the very character

of a supplemental law that it will take, in

common with its principal law, all the incidents

ascribed to the latter. Thus in the customs

and post office laws, as well as in some others,

the interpretations of the original are given to

later laws on the same matter; but from the

rule, which is proposed in regard to supple

mental laws, not being recognized, it is

thought necessary to repeat in each act, a

provision directly connecting the interpreta

tions of the one with the other; which is a

little absurd, since it is useless. The declara

tion that the act in question shall thenceforth

be a part of the principal act, will be quite

sufficient for the purpose. By the adoption of

this rule the disproportion between the first

section, and the rest of a supplemental act

which appears in one or two of the accompany

ing illustrations will be removed.

Connerion of every supplemental law with its

principal.

It may be proper here to notice another

practice, which seems to be questionable. In

a supplemental law, in order to connect it with

its principal it is often said that the provisions

of the former act (the principal) shall be

applicable to the subject of the later act (the

supplemental) as if they were re-enacted and

incorporated with the latter, Mr. Hume, in

the customs laws, and Mr. Drinkwater Bethune

in the tithe act, have adopted a different course,

which appears to be the more correct one.

They declare the later act to be part of the

former from the time of the coming into ope

ration of the later act.

An objection might be raised to this ; that

such expression might give to the aet a retros

pective character with regard to matters that

had arisen in the interval; but that is got rid

of by the declaration of the time when the later

act is to come into operation; and if that

should be thought to be insufficient, it would

be easy, by a qualifying expression, tº give

the improved clause the precise effect which it

is intended to have.

The points here urged are very material, for

an attention to them would operate to carry on

a sort of perpetual consolidation; an object
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which has been, with the exception of the

customs laws, very insufficiently regarded.

STYLE OF ACTs of PARLIAMENT.

1. Language.

There has been some improvement in our

statutes by the rejection of verbiage, but like
other *Provements which they have under

8°º, it is neither uniforum nor general.
In truth the verbiage is rather the con

$ºquence of other defects than an original one.

If a law be lengthy, then in order to bring

** to view matters in a distant part of it, it

ºnecessary,to refer particularly to them, by a

reiterated description; if the law be ill ar.

ranged, it is necessary to mark the connexion

of the parts by a similar process. There are,

however, it must be confessed, a number of

absurd circumlocutions, in partial use; besides

an exuberance in the styles of official bodies,

more suitable to eastern modes ofspeech than

tº those of a people so taciturn and terse aS

the English.

Single sentence

To obviate these defects several improve

ments are proposed:—

The first and principal rule is that already

mentioned, to make each sentence single and

“ºpletº, and in order that it may be single
not tº allow of the presence of more than .

*ºting verb in the same sentence; and also

to limit the sentence, that the substance of it

may be expressed by a marginal note, without

any verb.

This particularity in a matter in which it has

been usual to allow the indulgence of much

9*Priº, may, at first, be regarded as somewhat

too absolute; but for the reason elsewhere

*Pressed—the necessity of some rule for
the draftsman and for the person charged with

the Supervision of the law—it is necessary to

find a plain principle which can be easily

adopted in practice, and the departure from

which can be readily detected. "The use ºf
the single sentence is, besides, the most pro

per, because it is the simplest and clearest wav

of giving expression to the law. It admits,

too, of all matters relating to the same point

being brought together, and of the grouping

of them in a proper manner. Further, it ad.

mits of alteration, either by adding new mat

tº or by changing the existing matter, or by

shifting the parts which happen to have been

misplaced, or which happen to become mis

placed, by the introduction of new matter.

Moreover, in subsequent laws, in which it is

either necessary to alter a former law, or to

refer to a former law, it admits, with the

*istance of the marginal note, of changing

Precisely that particular part which it is dej
to change, or of referring to that particular

Part which it is desired to refer to:

On all these accounts, therefore, it is re

.*nded, to adopt the single sentence as
the unit of the aggregate law.

But, to Preserve the integrity of the single

º it should in all cases be terminated

y a full stop. This will render unnecessary
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any nicetles in punctuation, the place of which

must be supplied partly by collocation, partly

by auxiliary expressions, indicative of the con

nexion between the different sentences, and

sometimes by typographical arrangement of

the sentences.

Constructions.

In order to simplify the sentence, it is ne

cessary to look to the means of lessening the

circumlocutions, which is considered under

another head, viz. that of constructions. In

the illustrative papers there will be found in a

paper under this head, a series of construc

tions, most obviously requisite, and which,

though few in number, will produce a very

marked effect on the general style of acts of

parliament.

Eapressiveness of proposed Manner.

It will be imagined, perhaps, that, from the

simplicity of the structure of each sentence,

the similarity of the sound will weaken the

expressiveness. But a slight attention to the

subject will correct this mistake.

The words “shall” and “may,” which give

the legislative character to the provision, will

always strike the attention by their positive

ness. But the occasional introduction of the

time or the occasion, or the contingency upon

which the provision is to take effect, and

which will naturally occupy a first place in the

sentence will vary the effect.

Again, the introduction of distributive ex

pressions, “as, with respect to this or that

matter,” (the subject of the provision,) a still

further variation will be produced; and as the

variation is not an idle change of phrase, but a

necessary specialty, there will be a correspond

ing degree of additional force to the emphasis.

Some assistance in this way will be given by

the connecting words at the commencement

of each sentence; thus— “nevertheless,”

“notwithstanding,” “thereupon,” and some

others, will serve to express both a variety of

sound and a variety of sense. The “provided

always,” which is made to serve every purpose,

be it proviso or not, has almost lost its force,

by the want of specialty with which it is used.

If no other words but those which are strictly

applicable be employed, it will be more than

ever necessary to be attentive to the import of

expressions which, though not called technical,

are so far as they are specially applicable, as

much technical words as those which go by the

name. It is one of the recommendations of

the plan of writing our laws in distinct sen

tences, that those expressions will be brought

more prominently into view, and so far aid the

construction.

This question of emphasis is no small matter

in compositions addressed to the general mind,

especially if all those unnecessary phrases

which dilate the composition, and so give time

to extract its essential matter, be got rid of.

The dry enunciation of a grave proposition,

which is not emphatically and clearly put,

will, to most minds, be harder to comprehend

than a proposition less accurately and more



V ºf

246

****, * * *

loosely put. We have to attain the highest

degree of accuracy with as little repulsiveness

and as much intelligibility as possible.

º Tendency to Skipping.

The present manner of writing our laws, in

which there is so much to be skipped, leads tº

bad results in all ways. Persons unaccustomed
to the style, rarely, if not forced, turn to the

second perusal of a law. And persons who
have become used to it, acquire such a habit

of passing over what is held to be unimportant,
that if there be unusual accuracy in the writer

of the law, the reader is pretty sure to fall

into some mistake, and, of course, into more

or less jeopardy. It thus happens that that
which should be read with the most attention

is often read with the least, and much unsafe

law and unsafe practice is the natural conse

quence.

Grouping of Sentences.

By the use of single sentences, we might

improve our present laws; but, unless all the

matter be brought together into a section, 9.

group of sections, and properly, arranged

there, it is doubtful (however paradoxical the
supposition) whether to those who have been

used to acts of parliament, the simple style

will not be less intelligible than the compli

cated.

* º º

PRIVATE BILLS.

Characteristics of Private Bills.

The varieties of private acts are not numer

ous. They consist chiefly of works to be exe:
cuted or maintained either by a local rate.or

contribution, or by tolls, under the direction

either of a public body, as trustees, commis

sioners, or of a public company or corpora.

tion. There are a few acts, such as those
which relate to estates, divorces: naturaliza

tion, &c. which come under a different rule.

Bills for simply enabling companies to sue and

be sued, or to exercise other limited powers of

chartered bodies—though the object of such

companies be merely to trade, or for any
other limited purpose—may be considered to

belong to the first description, since they are

necessarily treated of under that head, inas
much as they involve all points of view under

which they can be considered separately.

The distinctions then appear to be -first,

in the source whence the requisite funds are

derived; secondly, in the sort, of persons to
whom the work is entrusted; and thirdly, in the

powers conferred, upon them; and fourthly,

in the making and maintenance of the work.

Outline of Private Bills.

As a general rule the provisions of private

acts for empowering companies, and commis;
sioners to execute works, may be distributed

according to the following outline:-

A. General Provisions.

B. The Body or Company.

I. Its Purpose or Functions.

II. Members of the Body or Company.
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C. Management.

I. The Direction.

1. Directors.

II, Executive Officers.

I. Secretary.

2. Registration.

3. Treasurer and Trustees.

4. Accounts and Audit.

III. General Control.

1. Meetings.

D. Execution of the Works.

I. Works detailed.

II. Acquisition and use of Property.

III. Making the Works.

IV. Maintenance of the Works.

E. Regulation of the Works.

I. Use of Works.

II. Mutual Protection of Works and

adjoining Property and Works.

III. Injuries and Offences.

IV. Miscellaneous.

F. Legal Proceedings.

The “general provisions” would comprise

all those matters, which according to the sys

tem herein proposed would form the first sec

tion which it is proposed to devote in all acts,

public or private, to the operation of the act.

The general and special savings of particular

interests, would form a part of the clause

relating to the subject-extent of operation.

The second division “The body or com

pany” would, in the case of a public body,

comprise the constituency of such body.

The “management" would comprise the

government of the company: its direction,

the executive offices, offices of receipt, pay

ment, account and audit, and the general con

trol by the meetings of the members of the

company or otherwise.

The “execution of the works” would com

prise all those powers which are given for the

carrying of the work into effect, including the

purchase of lands by contract, or by forced

means, and whether from capacitated or in

capacitated persons, with the usual provisions

for the deposit of the purchase monies of

lands for which a good title cannot be made,

or which are the subjects of trusts.

The “regulation of the work’” would com

prise the levying of tolls for the use of it; the

necessary protection of the work against mali

cious injury; and the regulation of those who

are to use it.

“Legal proceedings” require no particular

remark.

It is perhaps unnecessary to observe that by

the supposed necessity of inserting in one act

all the multifarious matters which fall under

the above heads, they attain to a degree of

copiousness, which makes the Private Bills un

readable.

If, however, the General Acts are employed,

the parts will be so reduced in bulk, by the

substitution of a mere reference, with occa

sional special modifications, for lengthened

provisions in detail, that the whole may be

irought into the compass of a single act with

out too much crowding, so as to show the con

nection and dependence of the several parts.



Legal Chronology of 1838.

The list of matters, now thronging private

bills, and which can be made the subject of

General Acts, which will be found in another

part of this Appendix, will show the degree

to which this compression can be carried.

LEGAL CHRONOLOGY OF 1838.

January.

1.—The new Wills Act came into operation

this day.

The New Scale of Fees in the Common

Law Courts commenced.

24.—The examination of articled clerks for

Hilary term took place, when 95 were

passed, and 7 postponed.

23 students at law were called to the bar

this term.

New rules of Court were made as to

copies of, and filing affidavits; and the su

persedeas of prisoners (15 L. O. 217); pro

ceedings in ejectment (15 L. O. 265, 287);

special bail and special juries; the date of

rules of Court (15 L. O. 265); judgments

as in case of nonsuit; filing warrants of

attorney; and signing judgments (15 L. O.

287).

February.

Leave was given to bring in a bill for the

enfranchisement of copyholds, on the motion

of Sir J. Campbell, Attorney General, and

other bills relating to copyhold property,

See 15 L. O. 273, 287.

Notice was given for the 13th instant, by

Lord John Russell, of a bill for the im

provement of the administration of justice

at Quarter Sessions.

Mr. Lynch was appointed a Master in

Chancery on the death of Mr. Roupell.

Leave was obtained by Mr. Serjeant Tal

fourd to bring in his bill for amending the

law of copyright.

The bill for amending the law relating to

the mortgage of ships was withdrawn.

A bill relating to banking and trading

co-partnerships was passed.

A bill for taking the votes of parliamen

tary electors by ballot, was negatived in the

House of Commons.

A new rule was made in the Common

Law Courts as to the return of Writs. See

16 L. O. 24.

March.

-Lord John Russell brought in a bill for

the improvement of the civil and criminal

administration of justice in county courts,

(See 15 L. O. 353), including the establish

ment of a county court, having jurisdiction
to the extent of 10l.

6.—A fire took place in the Temple, and des

troyed a large part of Paper Buildings. A

large mass of valuable deeds and papers

were entirely consumed.

The five copyhold bills proposed by the

Attorney General were brought in, and

1
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printed. Those relating to the enfranchise

ment of copyholds, the holding of lands by

copy or court roll, and identifying the

boundaries of manors, were referred to a

select committee. See 15 L. O. 383.

A petition was presented to the House of

* * *

Commons by Mr. Freshfield, from the attor

neys, solicitors, and proctors of London and

Westminster, prººf a reduction in the ,

rate of postage. See 15 L. O. 376.

Bills were introduced for regulating the

registration of voters, the better observance

of the Sabbath, and amending the law relat

ing to Coroners.

30.—The royal assent was given to the acts

relating to dissenters' oaths and the custody

of the insane.

April.

16.-New examiners were appointed for the

ensuing year. See 15 L. O. 474; 16 L. O.

14

2-A debate took place in the House of Coin

mons on the controverted elections bill. See

15 L. O. 433.

An act was passed for indemnifying per

sons who have not qualified by taking oaths,

&c., and for relieving attorneys.

A bill relating to the inclosure of open
fields was withdrawn.

May.

1.—The candidates for admission on the roll

of attorneys were examined. Ninety-nine

were passed, and five postponed.

The tithe commissioners made their re

port. See 16 L. O. 69.

9.—The royal assent was given to acts relating

to the residence of the clergy, and the

Ashby-de-la-Zouch small debts Court.

A bill was brought in to extend the juris

diction of the sheriff to 50l., under writs of

trial.

42 students at law were called to the bar

this term.

June.

6.—The examination of 134 applicants for

admission to practise as attorneys took

place. All were passed except 6.

New rules of Court were made as to ac

tions on bills of exchange and promissory

notes, and some of the rules were altered;

such alterations to take place on the first

day of Michaelmas term next. See 16 L.

O. 101, 133.

12.-The bill for the abolition of arrest on

mesne process passed the House of Lords.

The Solicitor General brought in a bill for

altering the Law relating to country fiats in

bankruptcy.

18.- The commissioners on non-parochial

registers made their report.

A bill to enable married women, with the

consent of their husbands, to pass their in

terests in chattels personal was negatived

in the House of Commons.

The county rates bill was also negatived.
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Lord Wynford introduced abill to prevent

the payment of just debts being defeated or

delayed by privilege of parliament, but it

was afterwards withdrawn.

27 students at law were called to the bar

this term.

July.

4.—The common law vacation sittings, and

clergy residence bills, received the royal

aSSent.

27.—The acts for extending the jurisdiction of

the common law judges, and for altering

the qualification of members of parliament

received the royal assent.

30.-The bill of Mr. Serjeant Talfourd, relat

ing to the custody of infants, which had

passed the House of Commons, was nega

tived by the House of Lords.

31. — The international copyright act was

passed.

The county courts, highways, copyholds,

rating of tenements, country fiats, and con

troverted election bills were postponed.

August.

4.—Report of the select committee on the
private business of the House of Commons.

See 16 L. O. 457.

9.—Trial of the Canterbury rioters. See 16

L. O. 387.

10,—The courts of equity closed this day, for

the Long Vacation.

The royal assent was given to the recovery

of tenements act.

14.—The acts relating to the forms of plead

ing, the public records, and the plurality of

benefices, received the royal assent.

16.-The abolition of arrest act was passed.

The bill relating to the law of copyright

was postponed in the House of Commons,

and that for extending the jurisdiction of

sheriffs' courts negatived by the House of

Lords.

AVovember.

A new rule of court was made under the

1 & 2 Vict. c. 45, as to the fees of admitting

attorneys and signing the roll. See p. 20,

ante.

19.-The candidates examined were 125 in

number, only two were postponed. The

whole number approved by the examiners

during the year was 445. -

27.-The new court room in Serjeant's Inn

was opened, and the sittings of the Court of

Equity Exchequer were held there.

orty-nine students of law were called to

the bar this term, making in the whole year

141.

December.

3.—A new regulation was made by the Master

of the Rolls as to deferred causes. See

p. 128, ante.

11 —A vacancy occurred in the Court of Com

mon Pleas, by the death of Mr. Justice

Park. See p. 129, ante. - -

Several meetings of a seditious nature

were held this month. See the law on this

subject, p. 177, ante.

Legal Chronology of 1838.-Questions at the Eramination,

QUESTIONS

AT THE EXAMINATION.

Hilary Term, 1839.

I. PRELIMINARY.

1. Where did you serve your clerkship?

2. State the particular branch or branches of

the law to which you have principally ap

plied yourself during your§.

3. Mention some of the principal law books

you have read and studied.

11. COMMON AND STATUTE LAw, AND PRACTIe'E

OF THE COURTS.

4. Describe the nature of an action of trover.

5. What is the first step to be taken in such
an action ?

6. State the nature of an action of replevin.

7. What is the first writ in replevin called

8. What is an action of ejectment

9. State the first process in such action.

10. What is the difference between an action

in assumpsit and debt 2

In what cases is the form of action only
in debt 2

In an action of assumpsit, where the de

fendant does not plead, what steps should

be taken to enforce the demand?

The like in an action of debt?

Is there any difference in the proceedings

where the declaration is on a bill of ex

change or promissory note, and the de

fendant does not plead? and, if any, state

the mode of proceeding 2

. What is the difference between an inter

locutory and a final judgment 2

Must there in all cases be both sorts of

judgment 2

State the different writs of execution.

How is advantage to be taken of a cause

of defence arising after action brought :

11.

12.

J3.

14.

16.

17.

18.

III. CONVEYANCING.

19. What constitutes a complete title to afree

hold estate

State the essentials to a copyhold estate.

What is the effect of the statute of Mort.

main

22. What persons are incapable of alienating

their lands 2

23. Who may make a will?

24. Is it requisite that the testator see the wit

nesses attest the will

25. How may wills be revoked

20.

21.
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26. What are chattels real, and chattels per

sonal?

27. What are assets and how are they mar

shalled for payment of debts?

28. What are the essentials to be attended to

on the execution of deeds, as well under

power as otherwise :

29. State the usual covenants in the assign

ment of a lease.

30, Is a lessee, under the usual covenants to

repair and pay rent, liable to the payment

of rent of buildings whilst they are unin

habitable by reason of fire

31. If a person contract for the sale of his

estate, and afterwards become a lunatic,

who can convey the estate to the pur

chaser and what course should be pur

sued 2

32. How is an estate tail to be barred by the

tenant in tail in possession ?—distinguish

ing the different modes of so doing as to

freehold and copyhold estates, and money

to be laid out in the purchase of land to

uses in strict settlement

33. If the tenant in tail is not in possession,

how is the same object to be effected 2

IV. EQUITY, AND PRACTICE of THE COURTs.

34. What authority should a solicitor take from

his client for the prosecution or defence

of a suit in equity?

35. How is such suit to be instituted 2

36. How is a defendant to be compelled to

appear 2

37. In what case may a subpoena be issued

and served before the bill is filed

38. In what cases do Courts of Equity give

ordinary relief?

39. In what cases do they give special relief

by injunction f

40. In what cases will the Court of Chancery

grant a writ of ne exeat regno

41. What is the meaning ofbeing in contempt?

42. What is the first thing to be done by a

party in contempt, and who wishes to ap

ply to the court on any other subject?

43. What must be done on the part of a plain

tiff in order to bring his cause to issue?

44. To whom must a party apply for an order.

to enlarge publication?

45. How must the parties to a suit in ºl.
proceed for the purpose of proving suc

facts of the case as are not admitted?

46. How is the attendance of a witness to be

compelled?

47. In prosecuting a decree in the master's

office, what parties must have notice to

attend ?

48. How are decrees or orders of the court to

be enforced 2
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v. BANKRUPTCY, AND PRACTICE of the

cou Rºts.

49. What are the facts necessary to be proved

before the commissioners on the opening

of the fiat to obtain an adjudication

50. What are the usual proceedings at the

first and second public meetings under a

fiat

51. How may a bankrupt obtain protection

from arrest?

52. When the bankrupt is in custody, how

is he to be examined before the commis

sioners 2

53. Are there any instances in which a bank

rupt is not protected from arrest :

54. What is the consequence ofa bankrupt’s not

surrendering within the time appointed?

55. Can the time for surrender be enlarged 2

and upon what grounds, and how :

56. May any and what property be retained by

a bankrupt for his own use :

57. What is the punishment to which a bank

rupt is liable for concealing property from

his assignees?

58. May a bankrupt be committed to prison

in case the commissioners are not satisfied

with his examination, though he answer

the questions directly and positively?

59. Can a single commissioner commit a bank

rupt to prison for not answering satisfac

torily; or who has power to do so?

60. May a bankrupt be committed for refusing

to answer questions touching his property,

though such answer may criminate

himself?

61. In case a bankrupt’s certificate is intended

to be opposed, in what manner and before

what court must the opposition be made 2

State some of the grounds on which the

allowance of a certificate may be opposed.

63. Are there any and what cases in which a

certificate actually allowed may be re

called 2

62.

VI. CRIMINAL LAW AND PROCEEDINGS BEFORE

JUSTICES OF THE PEACE.

64. Do any of the privileges which exempt

certain persons from being arrested in

civil cases, extend to criminal?

65. What is the difference between a summons

and a warrant?—and state some of the or

dinary cases in which you apply for the

former, and which for the latter.

State some of the cases which are usually

prosecuted at the quarter sessions.

Can a person be apprehended for felony

without the warrant of a justice

68. Is a party liable to be indicted for con

cealing and applying to his own use, pro

perty casually found by him

66.

67.



250 't

69. In what case is the confession of a prisoner

rejected as evidence against him

70. Can a constable in the execution of a war

rant for felony, or without a warrant,

break open the outer door of a house,

Questions at the Eramination, H. T. 1839.-Candidates who passed.

74. Define the offence of embezzlement.

75. State the effects of a pardon granted to a

person convicted of felony, as regards the

giving testimony by that person after

wards.

where the party accused is known or sus- || 76. At what age are infants amenable to the

pected to be concealed?

71. How many days’ notice of appeal is neces

sary against an order of removal by magis

trates under the poor laws

72. Can one or more magistrates admit to bail

persons accused of felony?

73. Are there any other and what means of

such accused persons being admitted to

bail, and what steps are to be taken 2

criminal law ; and is there any and what

difference in respect of capital crimes,

common misdemeanours, or other of.

fences?

77. In what cases are married women pro

tected from punishment for criminal of.

fences, and when are they not so pro

tected

78. What acts constitute the offence of lar

ceny

CANDIDATES WHO PASSED THE EXAMINATION,

Name of Applicant.

Acland, Lawford

Atkinson, Josias

Axford, Frederick Pain

Baker, Robert Summers

Barber, Samuel

Bardoulean, Stephen René

Barratt, Robert

Blake, William Wood

Boucher, Anthony

Box, Frederick

Bradley, John

Broadbent, Charles Edward

Buchanan, William Ralph

Bush, Henry

Caton, George

Chinery, John

Curtis, Thomas Acres

Davidson, James Christopher

Edwards, Francis

Elton, John William

Evans, James

Evans, William Jones

Faithfull, Henry

Fenwick, Henry

Fluder, George

Fox, George Frederick

Garfit, Thomas

Gedye, Nicholas.

Hilary Term, 1839.

Name and Residence of Attorney to whom articled, or assigned.

Edward Young, 4, White Lion Court, Cornhill.

Samuel James Blacklow, 48, Frith Street, Soho Square:

Henry Alcock, Skipton.

George Henning Pain, Bridgewater; William Brissault
Minet, 5, Lawrence Pountney Place. -

George Wilkinson, North Walsham. \

Henry Coppock, Stockport, Chester. -

Henry Earle, Andover.

Dennis Barker Wakefield.

Thomas Ives Brayne Hostage, Castle Northwick, Chester.

Edmund Dade Conyers, Great Driffield.

George Ansell, Abingdon.

Robert Bradley, Kirkby Lonsdale.

John Ryall, Sheffield. -

Hugh Lewis, 22, Artillery Place, West Bunhill Row.

John Rocke Hoyte, Bristol.

Thomas Rawsthorne, Lancaster; William Rymer, Darling
ton.

Richard Almack, Long Melford; William Sandys, 5, Ser

jeant's Inn.

Richard Webb Jupp, Carpenter's Hall, London wall.

William Crawford Newby, Stockton.

Thomas Edwards, Bristol.

Henry Andrewes Palmer, Bristol.

Robert Evans, Chepstow.

Thomas Evans, Haverfordwest; Jonathan Rogers Powell,

Haverfordwest.

Henry Faithfull, Brighton; Edward Chamberlayne Faith

full, 5, King's Road, Bedford Row.

Mark Lambert Jobling, Newcastle-upon-Tyne.

Alfred Whitaker, Frome Selwood; Henry Seymour West

macott, 7, South Square, Gray’s Inn.

Brooke Smith, Bristol; William Stevens, 6, Frederick’s

Place, Old Jewry.

Benjamin Smith, and Benjamin Wilkinson, Horbling.

William Rosher, 40, Stamford Street. **
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Name of Applicant.

Gibbon, William Henley

Griffith, Edward Clavey

Griffiths, Frederick Thomas

Gwynne, Sampson

Hartcup, William

Hawks, Robert Shafts

Hearle, Thomas Robert

Hill, Henry Reginald

Hodge, Geo. William

Holdsworth, Charles Hunt

Humphreys, John

Jackson, George

Jones, John Griffith

Kendall, James

Leigh, Frederick

Leigh, Willlam Henry

Lindsell, William

Lloyd, George John

Loveday, Richard

Low, Archibald McArthur

Mardon, William

Marshall, William John Frede

rick.

Mayhew, Alfred

Mends, Matthew Thomas

oakley, Thomas William

Ormerod, Henry Mere

Overend, Thomas

Palmer, Christopher

Norris

Patteson, Edward John

Pearce, Frederick

Pickering, Gcorge Smith

Plomer, John Gilbert

Pownall, Thomas Turner

Prichard, Charles Edward

Pywell, Henry

Ravenhill, James Holmes

Robinson, William Cooper

Rogerson, John

Roscoe, Thomas

Rouse, James Alexander

Scales, Edward

Sewell, Edward

Skingley, George Decles

Sladen, St. Barbe

Shmith, Thomas

Square, John Henry

Taylor, Edward Moore

Tippetts, Thomas

Tourle, John Joseph

Truscott, George Frederick

Turnbull, John

Turner, Joseph

Tyssen, Henry

ainhouse, Robert

Warren, Henry

Waters, Thomas

Wetwand, William Henry

Name and Residence of Attorney to whom articled or assigned.

John Iliffe and John Garrard, Olney.

William Whilter, Worthing; James Hodgson, 3, Raymond

Buildings. -

Thomas Griffiths, Cheltenham; Edward Pruen, Cheltenham.

Samuel Gwynne, 3, Grosvenor Terrace, Camberwell; John

Wright, 6, Hart Street, Bloomsbury.

James Taylor Margitson, Bungay.

Edward Robert Spence, Hertford.

Pender, Genn, and Genn, Falmouth.

Richard Hill, 101, Chancery Lane.

George William Cram, Newcastle-upon-Tyne.

Samuel Were Prideaux, Dartmouth; John Elliott Fox, 40

Finsbury Circus. 2

James Smith, Cooper's Hall, Basinghall Street.

Herbert Mends Gibson, Plymouth.

Robert Grace, Liverpool.

John Sanders Walton, Northallerton.

Charles Wooldridge, the elder, and Charles Wooldridge, the

younger, Winchester.

Robert Dewhurst and Richard Wilding, Blackburn.

Philip . Richard Falkner, Newark-upon-Trent; William

Smith, Hemel Hempstead.

Henry Ling, Bloomsbury Square.

William Griffin, Warwick.

Archibald Low, Portsea.

William Harrison, 4, South Square, Gray's Inn.

Thomas Marshall, Kettering, Northampton.

James Johnston, Carey Street.

John Geare, Exeter; George William Finch, 57, Lincoln's
Inn Fields.

James Powles, Monmouth.

Joseph Denison, Manchester; George Waring Orm
Manchester.

Robert Overend, Kirkburton, York; and Manchester.

erod,

Richard Christopher Edward Dampier, Ware, Herts.

Philip Matthews Chitty, Shaftesbury; Septimus Burton and

George Fraser, Lincoln's Inn.

James Pearce, Chatham.

Edward Rowland Pickering, Lincoln's Inn.

James Plomer, Helston.

Joseph Hubbert, Hyde.

John Bury, Bewdley.

Robert Hewitt, Abingdon Street, Northampton.

John Rocke Hoyte, Bristol.

James Robinson, Kingston-upon-Hull.

Samuel º:24,Nº. Street.

James Roscoe, Knutsford; John Cole, 4, AdelphiWilliam Hart Rouse, Great Torrington. > phi Terrace.

George Pridham and Joseph Pridham, Plymouth.

Decimus Sewell, Halstead, Essex.

John Ambrose, Manningtree, Essex.

Evan Morris, Harcourt Buildings.

Joseph Fisher, Cleeve, parish Yatton, Somerset.

John Square, Kingsbridge.

Roger Williams Gem, Birmingham.

Edward Bloxam, the elder, Dursley.

William Beale, Maidstone; Henry Heald, 16, Austen Friars.

Charles Henry Turner, Exeter.

John Burrell, Durham.

Frederick William Carter, 72, High Street, Southwark;

Christopher Jordeson, 72, High Street, Southwark. >

Henry Sweeting, Huntingdon.

Edwin Smith, Leeds.

John Buckton, Canterbury.

James Cobb, Salisbury.

John Thorney, Kingston-upon-Hull.
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Name of Applicant.

Whitaker, Frederick,

younger

White, William

White, John Richard

the

Attorneys to be admitted, E. T. 1839.

Name and Residence of Attorney to whom articled or assigned.

Frederick Whitaker, the elder, Bampton, Oxford.

John Bell, Hexham. -

Moulton Messiter, Sandwich; William Dyke Whitmarsh,

New Sarum, Wilts.

Williams, Henry Wild

Wilmshurst, John, the younger

Wilson, Thomas Luxmore

Witham, Francis

Wortham, James Raymond

Young, Samuel David

folk.

John William Allen, 17, Carlisle Street, Soho Square. “
James Tibbits, North Gate Street, Warwick. * : *s

Robert Samuel Palmer, 4, Trafalgar Square, Charing Cross.

William Witham, 8, Grays Inn Square.

Thomas Wortham, Royston.

John Cambridge, Bury

*** *** * * *

. . .

ATTORNEYS APPLYING TO BE ADMITTED, -

Easter Term, 1839. -

QUEEN’s BENCH.

(Concluded from page 216.)

Clerks’ Name and Residence.

Lloyd, Robert, Ruthin.

Lowry, Joseph Stamper, 3, George's Terrace,

Gray's Inn Road; and Crosby-upon-Eden.

Marsh, John, 9, Staple Inn.

Munday, William, Kennington Lane.'

Margetts, Henry Clarke, 3, William Street,

Regent's Park; St. Ives; and 63, Chancery

Lane.

Marshall, Henry Pighting, l, Little George

Street, Westminster.

Nash, John Howell, 3, Prince's Court, Storey's

Gate; and Chipping Wycombe.

Ormerod, Henry Mere, 37, Queen's Square;

Manchester; Featherstone Buildings; and

Southampton Row.

Petch, Robert, the younger, 11, Everett Street,

Brunswick Square; Kirbymoorside; and

Gloucester Street, Red Lion Square.

Pownall, Thomas Turner, 5, Warwick Court,

Holborn; and Godley.

Prichard, Charles Edward, Park Field, near

Ress; Sidmouth Street; and Wells Street.

Pruen, Septimus Alexander Conant, Chelten

ham; and 25, Southampton Street, Strand.

Pollock, Lodowick Anderson, 15, New Ormond

Street; and Ramsgate.

Prideaux, George Fisher, 63, Upper Seymour

Street; and Bristol. -

Pugh, Charles, 27, Duke Street, West Smith

field; and Weymouth.

Parker, William Phillips, 24, Cheyne Walk,

Chelsea.

Payne, James Edwin, 30}, Wallbrook; and

Ampney.

Roscoe, Thomas, 48, Southampton Row; and

4, Adelphi Terrace.

Ramsden, Thomas, Wakefield; and Man

chester. -

To whom articled, assigned, &c.

Evans, David, Liverpool; assigned to Peers,

Joseph, Ruthin.

Jackson, Henry, Kirby Stephen; assigned to

Carrick, William, Brampton.

Marsh, Thomas Edmund, Llandiloes; assigned

to Yates, Thomas, Welchpool; assigned to

Cross, James, Staple Inn.

Smith, William, John Street, Bedford Row. .

Iawrence, John, St. Ives.

Clutton, John, 48, High Street, Southwark,

Nash, John, Chipping Wycombe.

Denison, Joseph, Manchester; assigned to

Ormerod, G. Wareing, Manchester.

Petch, Robert, Kirbymoorside.

Hibbert, Joseph, Hyde, Cheshire.

Bury, John, Bewdley.

Pruen, Edward, Cheltenham.

Redaway, George, Clement’s Inn; assigned to

King, Thomas Wellard, Ramsgate; assigned

to Snowden, T. H. Grove, Ramsgate.

Prideaux, Greville, Bristol.

Parr, Robert Henning, Poole.

Collier, John, Carey Street.

Eyre, George, Ewelme.

Roscoe, James, Knutsford; assigned to Cole,

John, Adelphi Terrace.

Pickard, William, Wakefield; assigned to

Whitham, James, Wakefield. * *

St. Ecmunds; William Ransom,

Stowmarket, Suffolk; and Henry Rogers, Thetford, Nor

º



Attorneys to be admitted, E. T. 1839.

Clerks' Name and Residence.

Rea, John, 44, So... hampton Buildings; Aln

wick; and Middleton House:
Robinson, Henry, 2, Snow Hill; Sheffield;

and Whittington.

Rule, Frederick, 5, Guildford Street.
Sherard, Edward Castel, 6, Bouverie Street.

Smith, Thomas, 17, Henrietta Street, Bruns

wick Square; and Wrington.
Shields, Thomas, 20, Everett Street, Durham ;

and Guildford Street, East Street.

Scales, Edward, 15, Featherstone Buildings;

Plymouth; and Edmund Place.

Sedgwick, Samuel Goodwin, 5, Soley Terrace,

Clerkenwell; and Manchester.

Simpson, Thomas, Stafford.

Smallwood, Henry George; Monmouth.

Shaw, Thomas, Paradise Place; and Hudcar

within Bury.

Shingley, George Deeks, 27, New Street, Dor

set Square; and Milton Street,
Square, John Henry, 20, Great James Street;

and Kingsbridge.

Simpson, Palgrave, Claremont Square.

Sudlow, John James Joseph, Compton Ter

race, Islington.
Staple, John, 21, King Street, Covent Garden.

Todd, Robert, 37, Sidmouth Street; Kingston

upon-Hull; and New Boswell Court.

Taylor, William James, Lancaster.

Taylor, Pearson, Cockermouth.

Turnbull, John, 41, Great Castle Street;

Haydon Bridge, and Durham,
Teulon, Peter Ross, 22, Queen's Street, Golden

Square.
Tombs, Edward Thomas, 41, Cambridge Ter

race, Hyde Park; and Derby;
Taylor, Clement, 49, Woburn Place, Russell

sº Norwich; and Tavistock Place.

Trotter, Thomas Dixon Marr; 15, Marchmont

Street, Russell Square : Upper Chadwell

Street'; Alfred Street; Everett Street; and

Newcastle upon Tyne.
Turner, Joseph, 111, High Street, Southwark.

Tippitts, Thomas, Dursley;

Wickermann, Charles Ranken,

Place, New Road.

Wollans, John William Thompson, Kingston

upon-Hull.
Welsby, william, 15, Alfred Street, Bedford

Square; and Ormskirk,
Wilkin, Thomas Martin, 97, Charlotte Street,

Fitzroy Square.

Whish. john Buchanan, 22, Everett Street,

Russell Square; and Hastings:
Woodburne. Thomas, 6, Arthur Street, Gray's

Inn Road; and Preston.

wood, James, 5, Brown's Buildings, Isling

ton; and Bradford.
Wortham, James Raymond, 13, Warwick

Court, Holborn; Southampton Buildings;

and Royston.
Williams, Henry Wild, 12, Hamilton Terrace,

St. John's Wood Road.

Warren, Henry, 5, Wellington Street, Gos

well Street; and St. Stephen’s.

12, Hamilton
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To whom articled, assigned
Dickson w:...'....” &c.

assigned to Brown, John, Sheffield."
Thomas Kirk, 10,sº.º. eld. .

Lawrence, William, Peterborough.

Fisher, Joseph, Cleeve.

Thomas, Wotton Byrchinshaw, Chesterfield;

Maynard, Thomas Christopher ; Durham; as:

#. to Blower, Joseph, Lincoln's Inn

Pridham, George, and Pri -mouth. g ridham, Joseph, Ply

Potter, Thomas, Manchester.

Thomas, David, Stafford.

Powles, James, Monmouth.

Woodcock, William Plant, Bury.

Ambrose, John, Manningtree.

Square, John, Kingsbridge.

Crabtree, Robert, Halesworth.

Fisher, William, Chancery Lane.

Johnston, James, 26, Carey Street.

Levett, Arthur, Kingston-upon-Hull.

Rawsthorne, Thomas, Lancaster.

Benson, Robert, Cockermouth.

Burrell, John, Durham.

Hammet, Joseph Pope, Southampton Build

Ings.

Dewe, Charles T, Reynolds, Derby.

Taylor, Adam, the Younger, Norwich. -

Fenwick, Percival, Newcastle-upon-Tyne.

Carter, Frederick William, High Street,

Southwark; assigned to Jordeson, Chris

topher, High Street, Southwark.

Bloxsome, Edward, the elder, Dursley.

Ranken, Charles, Gray's Inn.

Miller, George, Kingston-upon-Hull ; assigned

to Thorney, John, Kingston-upon-Hull.
Welsby, John, Ormskirk.

Wilkin, Thomas, Soham; assigned to Pocock

Thomas, Bartholomew Close.

Wise, William, Rugby.

Dickson, William, Preston.

Bentley, Greenwood, the elder, Bradford.

Wortham, Thomas, Royston.

Allen, John William, Carlisle Street, Soho

Square. -

Buckton, John, Canterbury.
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Clerks’ Name and Residence.

'White, William, 12, Great Castle Street; and

Hexham.

Whitfield, William, Rotheram.

Wemyss, James Robert, 36, Frederick Street,

Gray's Inn Road.

To tehom articled, assigned, &c.

Bell, John, Hexham. r"

Oxley, John, Rotherham.

Whitcombe, John Aubery, Gloucester.

Added to the List pursuant to Judges' Orders.

Brook, John Culver, Bedford; Beccles, and

Diss.

Hulbert, William, Hungerford; and 5, Thavies

Inn.

Robinson, William Cooper, 8, Greens Terrace,

Spa Fields; and Kingston-upon-Hull.

Scott, Philip, 7, Upper Baker Street, Penton

ville.

Smith, Joseph, Cheltenham.

Simmons, Charles John, 22, Beaumont St.,

Mary-le-bone; Keynsham, Somerset; and

17, Gloucester Street, Queen Square.

Sorrell, John, 37, New Gloucester Street,

Hoxton.

Wormald, William, Leeds, and Manchester.

Bohun and Rix, Beccles.

Matthews, John, Hungerford; assigned to

Hulbert, Thomas, Hungerford.

Robinson, James, Kingston-upon-Hull.

Smale, Charles, Bideford.

Shirreff, Charles Ireland, 7, Lincoln's Inn

Fields; assigned to Packwood, John, Chel–

tenham.

Simmons, John Linton, Keynsham.

Kinder, Joseph, 8, London Street, City.

Beaver, Timothy, Wakefield.

Ordered by the Court to be added to the List.

Bluck, Edward, 25 & 18, Lincoln's Inn Fields;

Manchester; and Lancaster Castle.

Rodgers, Robert, Liverpool; assigned to

Morris, John, Manchester.

STRIKING

ATTORNEY OFF THE ROLL.

Sir W. Follett moved for a rule to shew

cause why an attorney should not be struck off

the rolls, on the ground of his having been

guilty of fraud and porjury. The affidavit, in

support of the motion, stated, that the attorney
had conducted an action of libel on behalf of

the plaintiff, wherein a verdict was taken for

40s. by consent. The attorney afterwards

brought in a bill of costs, amounting to 1100l. ;

of which 374l. was sworn to have been paid as

expences to witnesses. The whole bill was

reduced, on taxation by the master, to the

sum of 370l., and the sum of 374!. was reduced

to 471.

# Curiam.—The Court will not call upon

an attorney to answer summarily in a case like

the present, where the facts do not appear upon

any admission of his own. The charges made

against this party can be supported by wit

nesses only, and are therefore, more properly

a subject of inquiry by a jury.

In re—, Gent, one &c., T. T. 1838,

1 Willmore, W. & H. 355.

LIST OF NEW PUBLICATIONS.

The Practice of the Petty Sessions, com

prising all the Proceedings, as well Ministerial

as Judicial, before Justices of the Peace out

of Sessions; with an Appendix of Practical

Forms. By John Stone, Esq., Barrister at

Law. Third Edition, price 8s.

Commentaries on the Law of Bailments,

with Illustrations from the Civil and the
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MASTERS EXTRAORDINARY IN

CHANCERY,

From December 21st, 1838, to January 18th, 1839,

both inclusive, with dates when gazetted.

Pargeter, Benjamin, Stourbridge, Worcester.

Dec. 21.

Swann, Edward Bonsor, Gloucester. Dec. 25.

Workman, Henry, Evesham, Worcester. Dec. 28.

Wyatt, James, Devonport. Jan. 11.

Stephens, George, Cheltenham, Gloucester. Jan. 15.

Beor, Richard White, Swansea, Glamorgan. Jan. 15.

DISSOLUTIONS OF PROFESSIONAL PART

NERSHIPS.

From December 21st, 1838, to January 18th, 1839,

both inclusive, with dates when gazetted.

Warne, James, and Nicholas Whitaker Greene,

Basingstoke, Southampton, Attorneys, Soli

citors, and Conveyancers. Dec. 28.

Lawrence, Charles, and George Newmash, Ciren

cester, Gloucester, Attorneys and Solicitors.

Jan. 1.

Pattison, Jacob Howell, and John Cutts, Witham,

Essex, Attorneys, Solicitors, and Convey

ancers. Jan. 4.

Sadler, Thomas, and Anthony Peed, Great Cog

geshall, Essex, Attorneys, and Solicitors.

Jan. 18.

Stringer, Robert, and John Gore Dewhurst, Liver

pool, Attorneys, Solicitors, and Conveyancers.

Jan. 4.

Dixon, Tinmouth, Thos. Henry Dixon, and Wm.

Tinmouth Dixon, New Boswell Court, Carey

Street, Lincoln's Inn, Attorneys and Solicitors.

Jan. 4.

BANKRUPTCIES SUPERSEDED,

From December 21st, 1838, to January 18th, 1839,

both inclusive, with dates when gazetted.

Bowerman, James, Castle Cary, Somerset, Shop

keeper. Dec. 25.

James, John, Birmingham, Baker. Jan. 11.

Fairmaner, John, formerly of Princes Street, Drury

Lane, late of Red Lion Yard, Tottenham Court

Road, Livery Stable Keeper, and Licensed

Horse Dealer. Jan. 11.

Bates, William, Lees, near Oldham, Lancaster,

Cotton Spinner. Jan. 15.

Horner, James, Newport, Monmouth, Leather

Seller and Shoe Maker. Jan. 15.

Ratherham, Charles, Birmingham,

Timber Dealer. Jan. 18.

Warwick,

BANKRUPTS,

From December 21st, 1838, to January 18th, 1839,

both inclusive, with dates when gazetted.

Atcherley, Philip Roger, Whitchurch, Salop,

Mercer, Draper, and Tailor. Vincent & Co.,

Temple; Harper & Co., Whitchurch. Dec. 28.

Ainsworth, James Marsh, Birmingham, Saddlers'

Ironmonger. Tooke & Son, Bedford Row;

Barker & Co., Birmingham. Jan. 11.

Bates, John, South Crosland, Almondbury, York,

Clothier. Richards & Co., Lincoln's Inn

Fields; Messrs. Clough, Huddersfield. Dec. 21.

Burchatt, Elizabeth, Edwardes Square, Kensing
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ton, Lodging-House Keeper. Green, Off. Ass.;

Hanley, Lothbury. Dec. 28.

Briggs, Benjamin, Chatham, and also of Newing

ton, Kent, Grocer, Cheesemonger and Draper.

Pennell, Off. Ass. ; Hindmarsh, Jewin Cres

cent. Jan. 1.

Bartley, William, Liverpool, Lancaster, and also

of Egremont, Chester, Money Scrivener.

Taylor & Co., Bedford Row : Laces & Co.,

Liverpool. Jan. 1.

Burnham, George, (otherwise George Jonathan

Burnham) sen., and George William Burn

ham, jun., Bedford, Druggists. Belcher, Off.

Ass.; Farrar & Co., Godliman Street, Doc

tors’ Commons. Jan. 8.

Bliss, Henry, Nailsworth, Gloucester, List Manu

facturer. Baylis, Devonshire Square; Win

terbotham & Co., Tewkesbury. Jan. 8.

Boddy, George Samuel, otherwise James Welford

Boddy, Red Lion Street, Spitalfields, Victual

ler and Wine and Spirit Merchant. Alsager,

Off. Ass. ; Hardman, New Broad Street.

Jan. 18. -

Creswell, John, sen., Canterbury, Coal Merchant.

Kirk, Symond's Inn, Chancery Lane; Wil

kinson, Canterbury. Dec. 28.

Clark, William, Upper Thames Street, London,

Lead Merchant. Edwards, Off. Ass. ; Lawes

& Co., Angel Court, Throgmorton Street.

Jan. 1.

Canter, John Thomas, Rotherhithe Wall, Surrey,

Victualler. Groom, Off. Ass. ; Vandercom &

Co., Bush Lane, Cannon Street. Jan. 15.

Davies, William, Leominster, Hereford, Mason and

Builder. Collins, Leominster ; Smith, Chan

cery Lane. Dec. 25.

Davies, David, Sydney, Gloucester, and Richard

Ferdinand Cox, late of Oxford, but now of

Regent Square, Saint Pancras, Coal Owners

and Coal Dealers. Cannan, Off. Ass. ; Rich

ards & Co., Birmingham; Chaplin, Gray's Inn

Square. Dec. 25.

Doorne, William Thomas, Torquay, Tromoham,

Devon, Bookseller and Stationer. Clowes &

& Co., King's Bench Walk. Dec. 25.

Davis, James Warren, Hertford, Draper and Tai

lor. Lackington, Off. Ass. ; Tilleard & Co.,

Old Jewry. Jan. 1.

Davies, John Sides, Oswestry, Salop, Draper and

Grocer. Minshull & Co., Oswestry; Dean,

Essex Street, Strand. Jan. 11.

Edwards, William, Blackfordby, Ashby-de-la

Zouch, Leicester, China and Earthenware

Manufacturer. Clowes & Co., Temple; Thor

newill, Burton-on-Trent. Dec. 21 and Jan. 15.

Eld, George, Foleshill, Coventry, Miller. Austen

& Co., Gray's Inn ; Troughton & Co., Coven

try. Dec. 25.

Grant, William, Haymarket, Clock and Watch

Maker. Alsager, Off. Ass. ; Brooksbank &

Co., Gray's Inn Square. Dec. 21.

Green, George, Kilnhurst Pottery, near Rotherham,

York, Earthenware Manufacturer. Rodgers,

Devonshire Square, Bishopsgate Street;

Brookfield, Raymond Buildings, Gray's Inn ;

Rodgers & Son, Sheffield. Dec. 21.

Gladwyn, George, Billericay, Essex, Grocer.

Whitmore, Off. Ass.; Riaon & Son, Jewry

Street, Aldgate. Dec. 28.

Goff, John, Liverpool, Victualler. Pincent & Co.,

Temple; Jones, Liverpool. Jan. 11.

Gerard, John, Frome Selwood, Somerset, Soap

Boiler. Frampton, South Square, Gray's Inn;

Miller, Frome Selwood. Jan. 15.

Green, Francis Fidlar Hand, Tottenham Court
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Road, Woollen Draper. Clark, Off. Ass.;

Turner & Co., Basing Lane. Dec. 21.

Huddleston, John, Nottingham, Builder and Ro

man Cement Manufacturer. Wolston, Furni

val's Inn ; Smith, Nottingham. Dec. 28.

Hind, George, Bishops' Waltham, Southampton,

Draper and Grocer. Lys & Co., Took's

Court, Chaucery Lane; Kelsall, Fareham.

Jan. 1.

Hannah, Andrew, St. Austle, Cornwall, Tea Dealer.

Lackington, Off. Ass.; Stephens, Bedford

Row. Jan. 15.

Hodges, James, Cirencester, Gloucester, Victual

ler. Currie & Co., New Square, Lincoln's

Inn; Lediard, Cirencester. Jan. 15.

Jabob, Henry, Amersham, Bucks, Builder. Sim,

Chancery Lane. Jan. 18.

King, Thos. Benjamin, King Street, Aldgate, Vic

tualler. Graham, Off. Ass.; Ivimey, Chancery

Lane. Dec. 21.
-

Morgan, William, Bristol, Carpenter and Builder.

Adlington, & Co., Bedford Row; Cross, Bris

tol. Jan. 1.

Maddock, Daniel, Liverpool, Victualler. Vincent

, & Co., Temple; Littledale & Co., Liverpool.
Jan. l.

Marsh, William, Wolverhampton, Stafford, Hosier

and Haberdasher. Holme & Co., New Inn ;

Manby, Wolverhampton ; Parker & Co., Bir

mingham. Jan. 11.

Morgan, William, Horrabin, Runcorn, Chester,

Druggist. Bretherton, Liverpºol; Armstrong,

Staple Inn. Jan. 18.

Nutter, John, and Robert Nutter, Cambridge, Corn

and Coal Merchants. Egan & Co., Essex

Street, Strand; Adcock, Cambridge. Dec. 25.

Nuttall, Richard, Carr Barn, Tottington Lower

End, Bury, Lancaster, Farmer, Quarryman,

and Stone Dealer. Clarke & Co., Lincoln's

Inn Fields; Messrs. Grundy, Bury. Jan. 4.

Nixon, John, Long Drax, Drax, York, Victualler.

Makinson & Co., Temple; Foden, Leeds. Jan.

ll.

Northcroft, Andrew, Chancery Lane, Stationer.

Abbott, Off. Ass. ; Tilleard & Co., Old Jewry.

Jan. 18.

Nicholson, Arthur, Newcastle-upon-Tyne, Com

mon Brewer and Victualler. Swain & Co.,

Old Jewry; Gibson, Newcastle-upon-Tyne.

Jan. 18.

Parr, Richard Bates, Hutton, Somerset, Contrac

tor. Blower & Co., Lincoln's Inn Fields;

Gregory, Bristol. Jan. 15.

Ray, Jacob, Saint Dunstan's Hill, London, Buil

der. Groom, Off. Ass. ; Ashley, Shoreditch.

Dec. 21.

Reeve, William Benjamin, Brighton, Sussex, Vic

tualler. Messrs. Faithfull, Brighton; Faith

full, King's Road, Bedford Row, Dec. 28.

Stevens, William, Sidney Street, Mile End Road,

Tailor and Beer Seller. Clark, Off. Ass.;

Cumming, Old Jewry. Jan. 1.

Schofield, John, High Street, Shoreditch, Vic

tualler. Cannan, Off. Ass; Wright, Golden

Square. Jan. 1.

Scholes, John, Leicester, Hatter, Furrier, and

Habberdasher. Turquand, Off. Ass. ; Smales,

Walbrook Buildings. Jan. 15.

Sowerby, Benjamin, Messingham, Lincoln, Cattle

Dealer. Nicholson & Co., Glamford Briggs;

Dyneley & Co., Field Court, Gray's Inn.
Jan. 15.

Singleton, Joseph, Aston near Birmingham, Wire
Drawer. Gem & Co., Lincoln's Inn Fields;

Danks, Birmingham. Jan- \8.

Trutter, John, and Robert Trutter, Cambridge,

Corn and Coal Merchants. Egan & Co.,

Essex, Street; Adcock, Cambridge. Dec. 21.

Terry, Chas., Shoe Lane, London, Quill Merchant.

Gibson, Off. Ass.; Ashurst & Co., Cheapside.

Dec. 22.

Threlfall, John, and William Oliver, Manchester,

Tailors and Drapers. Still, Lincoln's Inn;

Rowley & Co., Manchester. Dec. 28.

Tuck, Robert, and Robert Beck, Poultry, London,

Hair Dressers and Perfumers. Johnson, Off.

Ass. ; Cotterill, Throgmorton Street. Jan. 1.

Thorp, James, Stockport, Chester, Currier. Cop

pock, Cleveland Row, St. James's; Coppock

& Co., Stockport. Jan. 1. -

Todd, John, jun., Newcastle-upon-Tyne, Currier.

Harle, Newcastle-upon-Tyne; Chisolme & Co.,

Lincoln's Inn Fields. Jan. 18.

Wharton, Thos., Lancaster, House Carpenter and

Wheelwright. Holme & Co., New Inn ; Wil

son, Kendal; Messrs. Baldwin, Lancaster.

Dec. 25.
-

Wharton, Andrew, Bardsey, York, Joiner. Strang

ways & Co., Barnard's Inn ; Blackburn & Co.,

Leeds. Jan. 1.

Walters, Geo., Haverfordwest, Cattle Dealer and

jºr Merchant. Rees, Haverfordwest.

an. I.

Woolrich, Richard, Stroud, Gloucester, Linen

Draper. Messre. Sole, Aldermanbury. Jan. 8.

Wattis, Thos., Birmingham, Draper. Clarke & Co.,

Lincoln's Inn Fields; Colmore & Co., Bir

mingham. Jan. 15.

Whitaker, Edward W., Webber Street, Black.

friar's Road, Wholesale Paper Stainer. Gibson,

Off. Ass. ; Grueber, Bread Street. Jan. 18.

West, Charles, Liverpool, Printer and Publisher.

Cornthwaite, Dean's Court, Doctors' Com

mons; Cornthwaite, Liverpool. Jan. 18.

Yates, Thos., Welsh Pool, Montgomery, Scrivener.

Rice, Verulam Buildings, Gray's Inn; Wood

cock, Llanfyllin. Jan. 1,

PRICES OF STOCKS.

Tuesday, Jan. 22, 1839.

Bank Stock, div. 8 per Cent. - - - - - - 203 a 23

3 per Cent. Reduced - - - - - - - - 93% a 3 a 4

3 per Cent. Cons. Annuities 92; a # a # a # a # a #

34 per Cent. Annuities - - - - - - - - 100; a #

34 per Cent. Reduced Annuities - 100% a # a # a #

New 33 per Cent. Annuities 99; a 3 a 100 a 993 a #

Long Annuities, expire 5th Jan. 1860 - - - - 15

Annuities for 30 years, exp. 10th Oct 1859 14++

Ditto. 5th Jan. 1860 14; a +4

India Bonds, 3 per Cent. - - - - - 65s. a 63s. pm.

South Sea Old Annuities div. 3 per Cent. - - 91%

3 per Cent. Cons. for Acct. 26th Feb. 92% at a § a #

Exchequer Bills, 1000l. at 2d. 67's. a 69s. a 66s.

a 68s. pm.

Ditto -

a 68s. pm.

Ditto -

a 68s. pm.

500l. at 2d. 67s, a 69s, a 66s.

Small at 2d. 67s, a 69s, a 66s
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SATURDAY, FEBRUARY 2, 1839.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

HoRAT.

THE ENFRANCHISEMENT OF

CQPYHOLDS.

No. III.

WE now resume the consideration of this

important subject, which is engaging much

attention, as the Session of Parliament

draws nearer. Referring to the former

articles for the questions of the Real Pro

perty Commissioners, we proceed to the

oral examinations on the same subject,

which took place before the Commissioners,

and we shall class them in the same man

ner. We commence with the opinion of

the late Mr. Bell:—

Mr. Bell.—1. I see no advantage in copy

hold tenure, except the convenience arising

from the mode of perpetuating the evidence

of title ; it is impossible to enumerate all the

disadvantages of the tenure, they are so ex

ceedingly numerous. I have before spoken of

the inconvenience from want of uniformity of

law. Heriots are of such an accidental value,

they are a dreadful inconvenience in the way

of disposition, and prevent many persons pur

chasing, while they can be of very little benefit

to the lord, for the person will always take

care, if he have very valuable things which are

likely to be made the subject of a heriot, to

guard against it. Timber and minerals are

shut up from use as belonging to the lord,

whilst without a custom he cannot take them

unless the copyholder give leave. Copyholds

with unlimited fines are matters which are

subject to valuation, but they are circumstan

ces which fall exceedingly hard upon a small

tenancy, when they happen to occur frequently.

2. Undoubtedly I think so; the difficulty is

one that can be provided for. 3. The only

thing I think is to give as ample power as pos

sible to enfranchise, and to enable the tenants

to raise money to pay for the enfranchisement.

I would give power to all lords and to all

tenants to enfranchise, and the tenants to bor

row sums of money on the estates, either

estates for life or greater estates. I doubt if

vol. xv.11.-No. 508.

more than this can be done without interfering

too greatly with rights.

Mr. Humphreys.-1. The only advantage I

find is, that all the depositions are by copy of

court-roll, which renders them equivalent to a

registry; the value of that is very great ; the

disadvantages are, the dissimilarity of the

tenure, the circuitous mode of conveyance, and

above all, the impediments which the lord’s

fine occasions to both alienation and improve.

ments. I consider all servitudes upon land

(in which light I regard the lord’s rights), as

objectionable, and only admissible in cases of

absolute necessity, as way, water, and light;

and therefore I object to all the lord’s rights,

as inducing a burden upon the land ; and then

again the division of copyholds and freeholds,

when you have got both in one estate, is very

inconvenient. 2. I do, with the exceptionso,

great serjeantry and frankalmoigne. My rea

sons for preserving these are stated in the

second part of my treatise on this subject. 3.

In the instance of copyholds subject to fines

certain. I think they inight be converted for

compensations, easily ascertainable by a general

act; but not so in the case of copyholds with

fines arbitrary, there being a valuable right,

equal to about one-fourth part of the whole

property, (for that is the computation, even

supposing there are no heriots). But where

the copyhold is held under a fine certain, I

think you would do no injury to the lord in

converting it into socage, at a fixed compen

sation, say so many year's purchase upon the

quit-rent, and a given number of renewals

(say three) upon the fine. In a great part of

England, there are no mines; where they did

exist, I would in every case class the copyhold

lands under which they lie among copyholds

subject to fines arbitrary; but as to timber,

the lords interest in it is ever ascertainable,

and need not impede compulsory enfranchise

ment in cases of fines certain.

Mr. Sidebottom.—l. One of the principal

advantages of copyhold is, that they are gene

rally some of the best titles, in consequence of

the whole title appearing upon the court-roll.

2. I think that it is extremely desirable, if we

can retain the advantages we have at present
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with respect to copyholds; that is, supposing

purchasers and mortgagees get an equivalent

by being made reasonably safe with respect to

judgment and crown debts. But in case the

enfranchisement is only to be made at the

option and upon the application of the copy

hold tenant, there could be no objection upon

that ground, as the liability would be incurred

by his own act. 3. I think the impediments

can be removed or diminished without an

improper interference (subject to my former

answers) if compensation be made, and 1 think

it would be desirable. It is frequent in com

mon inclosure acts that the copyhold is allowed

to be enfranchised, and I do not see why that

should not be general which has succeeded

well in particular cases.

Mr. F. Turner.—1. The advantages are,

that the titles to copyholds are more simple,

and the state of them more easily ascertained;

and to some owners as least, it is also an advan

tage that the land is not affected by judgment

or crown debts; the disadvantages are obvious.

2. I think it very desirable. 3. I do not see

how the object can be effected without inter

fering with vested rights, and making it com

pulsory upon the lord to enfranchise; for the

power which in a great proportion of cases

now exists of doing it, is very seldom resorted

to.

Mr. Bellenden Ker. — 1. The preceding

observations I have made under the head of

Gavelkind, &c., as to a uniformity in the laws

relating to tenure and descent, apply of course

to copyhold, and are more important as appli

cable to them, inasmuch as the quantity of

property held by copy of court-roll is greater,

and also as that the laws are more varied,

uncertain, and complex. I consider it would

be equally expedient to abolish the tenures by

court-roll as soon as it is possible, and as far as

it can be done with justice and due regard to

the interests of parties. The tenure by copy

is, in many instances, very objectionable; the

mode of transfer is cumbrous and expensive, the

forms and customs complex and uncertain, and

it is only necessary to refer to the Law Reports

to see the perpetual litigation which has arisen

as to the rights of the lords and tenants. As

to the defective attempts of parties, from the

omission of some useless form, to transfer

their estates, the inconveniences in respect of

these having been already somewhat mitigated

by our laws, inore particularly by that which

makes, in certain cases, the surrender to a will

unnecessary, though that law is defective and

does not provide for all cases, and is another of

the many instances of the moral impossibility

of attaining any thing like perfection in the

framing a new code. 2. In considering the

question of alteration, I put out of the case the

interests of stewards of manors, though if they
were attempted to be trenched on, I should

suppose their influence would go far to prevent

any alteration to their prejudice. Although I

consider the tenure objectionable, I do not see

how (without affecting the interests of parties

materially) it can be at once abolished. I

think, every facility for its extinguishment

should be afforded, though I doubt whether

much will be done without such interference,

as all parties who are beneficial owners are

now enabled to enfranchise, and the progress

is very slow. The fact is, in most cases

the tenant is a small holder, and poor, and

unable to enfranchise. 3. I think, however,

every thing should be done for the affording

facility for enfranchisement. I think the plan

suggested of permitting enfranchisement for

a fixed perpetual rent would be beneficial,

though perhaps the power would not be much

exercised, as I have never known it done where

parties (from having the whole interest) were

competent to enfranchise on such terms. I

think however inconvenience would arise from

the making the title to the enfranchised land

depend on the bonu ſites of the transaction. ... I

think the rent should be ascertained by indiffe

rent sworn valuers; some such evidence as

would be required in a similar case in the

master's office should be resorted to. There

would, however, be a necessity for restraining

the tenant from committing waste, otherwise

he might destroy the security for the rent. . It

is true a wrong doer may in some cases preju

dice the interest of the rightful owner; but

there will always be the rent in lieu of the

lord’s estate, and a similar course is allowed

under Inclosure Acts, when parties in posses

sion are allowed to exchange, &c. Of course

there would be numerous points to attend to

in the detail.

Mr. Tyrrell.—l. The advantages of copy

holds are, first : that the title is more simple

and secure, because, 1st, it is free from any

question relating to the stamp laws. 2nd. The

registry of the court-rolls affords a protection

against secret conveyances. 3rd. The title is

free from assignments of terms and rents.

4th. The title is not affected by judgments, and

therefore any search for them is unnecessary;

and 5th, the title is free from conveyances

that operate by wrong or estoppel, and there

fore it is unnecessary to create estates for pre

serving contingent remainders; and secondly

that the modes of assurances are more simple

and less expensive ; for, 1st. Married women

can convey by surrender. 2nd. Estates tail

may be barred at any time of the year by

surrender ; or, if the custom require it, by

a recovery in the manor court. , 3rd. Mort

gages and incumbrances are extinguished by

the entry of satisfaction on the rolls. The

disadvantages of copyholds are: the variety of

different laws rendered necessary by their

different custons. The difficulty in ascertain

ing the customs. The difficulty in many in

stances of distinguishing freehold from copy

hold land. The errors and omissions on the

rolls occasioned by the ignorance and negli

gence of stewards. The different rules of

construction applicable to freehold and copy

hold estates, in consequence of copyholds not

being within the Statute of Uses. The want

of any power to convey the equitable interests

of married women, and contingent or executory

estates not in the seisin, and in some cases to

convey estates before admittance, and in other

cases the want of any power of disposition, by

will. The rights of the lord which prevent
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improvements, by increasing in amount and

number with the value and division of the pro

perty. The uncertain and often severe burthen

of heriots. The want of a power of leasing,

which cannot be granted by the lord without a

sufficient estate. The right to timber and mi

nerals, which prevent both parties from having

the benefit of them, 3nd are the frequent occa

sion of dissensions in country neighbourhoods.

And the double title necessary in cases of

enfranchisement. 2. I think it very desirable

that copyholds should be abolished, and that

all lay fees should be held by one or similar

tenures. 3. The impediments to the enfran

chisement of copyholds, are the objections to

such a measure which would be made by the

lords of manors, and the difficulty, if not im

practicability, of adjusting the counpensation

to be made for the rights of the lord; but

there are several means by which some of the

present impediments could be removed, and

the means of enfranchisement might be facili

tated; and many of them are noticed in the

following questions. [These we are unable to

give for want of room, but shall consider them

in a subsequent article.]

Mr. Coote.—l. The advantages of copyhold

tenure, I conceive, principally to lie in the

cheapness of the assurance; the disadvantages

are, I think numerous: the loss of the sur

renders when out of court, the negligence of

the stewards in entering the proceedings, the

extortion of arbitrary fines, the splitting of

tenements, and multiplication of heriots and

fines, and the like. 2. Undoubtedly, 3. The

chief impediment would be the want of abso

lute interest in the lord to make the enfran

chisement; which, however, might, I think,

be remedied by an act of the legislature,

without an improper interference with vested

rights.

Mr. Morley.—l. I see no advantages arising

from them to counterbalance the numerous

disadvantages; with respect to their not being

liable to debts, I think all property ought to

be equally liable. 2. My opinion is, that it

would be very desirable to abolish copyhold

tenure; but with respect to the other point,

I would except Gavelkind as existing in Kent.

3. The interference of the legislature appears

to me necessary; but I should not consider it

an improper interference with vested rights,

because I think the rights of the lord ought,

in a case of public policy, to give way, as the

rights of others do in similar cases ; for

instance, in making turnpike-roads or canals,

compensation of course being made, I do not

think it would be an improper interference to

have a compulsory enfranchisement, giving a

proper compensation, regulated in the same

way that other compensations are; because,

if the abolition of the tenure depends upon

voluntary enfranchisement, it will be a very

long period before it will be accomplished.

Mr. Walters.-1. The advantages appear to

me to be the simple mode of alienation, the

title being on record; the non-liability to debts

which affect freehold (which is an advantage

to the copyholder, but not to the public); and
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the power, which a husband possesses to alien

the land discharged from his wife's dower. I

am not aware of any other advantages attend

ing copyholds. The disadvantages are, the

restricted interests and limited powers of

copyholders, as compared with freeholders;

their liability to forfeit their estates for waste,

and, in many manors, for cutting down timber,

except for repairs; for letting without the

lord’s leave; for aliening contrary to custom,

and for non-payment of fines and rents; other

disadvantages are, the necessity of admissions

on death and alienation, and the liability to

forfeit the estate in the former case till admis.

sion; the trouble attending alienation, and the

expense occasioned by the unfrequency of

holding courts, and (in many cases) by the

residence of the steward at a distance from

the manor; the incapability of legally passing

contingent estates (as the owners of them are

not in the seisin), though they may be bound.

in equity by contract, except they be married

women; and the burthens, in the shape of

arbitrary fines and heriots to which many

copyholds are subject. These liabilities, or at

least some of them, militate against improve.

ment. It is also a disadvantage, by which the

lord as well as the tenant is affected, that

though the lord may be entitled to timber and

to mines, he cannot enter on the land to cut the

one or dig the other, although it be a maxim

of law that a right cannot exist without legal

means of enforcing it. The law of copyholds

is different from that of other heritable pro

perty, and (in many points) often depends on

the particular custom of manors, which can

only be partially known, and therefore it

subjects parties to the trouble and expence of

employing others, besides their own legal

advisers; and in many manors the customs

are not known, or there is a variance, which

renders proceedings at law necessary to deter

mine what the custom is. I might add, that in

some inanors the custom (and it has been held

good) is, that copyholds cannot be devised (a

law which I think should be altered) and that ac

eording to some customsthey are not entailable,

and the limitations of what would be otherwise

estates tail, confer conditional fees which do

not admit of alienation unless there be issue.

2. I should say that the comparative advantage

is strongly in favour of freeholds. 3. There

are impediments on both sides, on the side of

the lord, and on the side of the tenants, where

their respective interests are limited, which

impediments inight be removed, and ought to

be removed by law.

Mr. G. Harrison.—l. Practically speaking,

I should say the advantage lies in the greater

simplicity of the form of assurance of copy

holds. On the other hand, one manifest disad

vantage which the conveyancer meets with is,

that the description only remains the saine,

and is more vague than it is even in deeds, so

that it, becomes almost impossible to , say

which is the copyhold land, especially if free

holds and copyholds are conveyed together

3. I believe that question is beyond my depth.

Mr. Senior, (now §". of the Masters in
º
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Chancery.)—l. The principal advantages of

copyhold tenure appear to me to be, the

general registry afforded by the rolls. The

absence of attendant terms. The freedom

from judgments. The preservation of contin

gent remainders. The easy modes of barring

dower and estates tail, and of releasing incum

brances by entering satisfaction. The princi

pal inconveniences appear to be : The difficulty

of ascertaining the customs of different manors.

The bar to improvement, occasioned by fines

arising with the improved value, and heriots

increasing with the subdivision of the tene

ments, and depending on accident for their

frequency. The want of a power to lease.

The lord’s right to timber and minerals. The

absence, in some cases, of a power to devise

before admission. The limitation in some

manors, of the lord's power to grant. The

difficulty in many cases, particularly in Norfolk

and Suffolk, of distinguishing freehold from

copyhold. The rule of construction, which

refuses to include copyholds in a general devise

if there be freehold. 2. I think it desirable

that all lands held by copy of court roli should

be held on free and common socage, and that

all lay fees should be held by one tenure. 3.

I think it would be advisable to appoint district

commissioners of high character, and ade

quately remunerated, to ascertain the terms

on which the copyholds in their respective

districts should be enfranchised.

On the other hand, Mr. Ralph Barnes,

a solicitor of Exeter, and a steward of

several manors in the neighbourhood, gave

a very full opinion in favour of the preserva

tion of copyholds.

We have now disposed of the answers,

both written and oral, to the questions of

the Commissioners. In order that our

readers may have the whole subject before

them, we shall deal shortly with the written

communications to them on this point; and

we may first mention a case alluded to by

Mr. Tyrrell, afterwards one of the Real

Property Commissioners, in his communi

tions.

Enfranchisement, he says, is very rarely en

couraged by lords of manors; most of them

like the importance and influence afforded by

their courts, and by a great number of copy

hold tenants; and I have never seen any in

stance of enfranchisement, in which the lord

has not received more than the fair value of his

rights. Where the tenant intends to build,

very large prices are usually obtained. A short

time since, in a manor near London, where a

copyholder wished to let some land upon

building leases, although the fine was certain,

and the real value of the lord’s rights were not

worth one twentieth of one year’s purchase of

the land, one half of the value of the whole

fee-simple was given for an enfranchisement.

Mr. Ádlington says, I have only one sugges

tion to offer, that is, respecting titles to copy

hold property. The neglect of stewards of

manors, in not making up the court-books or

rolls, and the slovenly manner in which they

are frequently kept, is notorious, and requires

amendment. The late act of parliament, re

quiring stewards of manors to deliver admis

sions to copyhold tenants within a limited time,

did some good, but stopped too short to have

the desired effect. It has, in several instances,

come to my knowledge, that, on the death of

stewards, the court-books or rolls contain no

entry of the proceedings of the courts held

for many years prior to their deaths, the titles

from such neglect depending wholly upon loose

minutes or memorandums taken by the steward

at the time of holding such courts. It also

frequently happens, that stewards enter pro

ceedings, but neglect to examine or sign them,

which (in case of their deaths) occasions titles

to become seriously objectionable. Perhaps

the registering of all admissions, and other do

cuments relative toº titles, in the same

manner as above hinted as to freeholds, would

in some degree remove the inconvenience. A

table of steward's fees, sanctioned by parlia

ment, is very desirable, the fees now taken

are governed by no rule whatsoever; every

steward exercises his own discretion, and

charges what he considers right. In order to

prevent disputes touching these fees, I under

took some time ago to frame a table of fees

which most of the stewards in this country

adopted ; but a few would not agree to any

thing short of their own charges, which were

nearly double.

Messrs. Atkinson, Bollond, and Atkinson.—

In our letter of the 1st of September last

[which contains a strong opinion against the

tenure] we omitted to draw the attention of

his majesty’s commissioners to the considera

tion of the expediency of empowering all lords

of manors who are only tenants for life, or

otherwise incapacitated to enfranchise copy

holds within their respective manors, notwith

standing such their disabilities, with the usual

directions for the application of the purchase

monies, as are done in all other cases, where

tenants for life, or other incapacited persons,

are enabled to sell their estate. This sugges

tion is prompted by observing, that in places

where there is much copyhold land, and the

fine arbitrary, how seldom it changes hands,

and how little it is improved by buildings, &c.

compared with the freehold property in the

same place. The fines on every change, and

on all, the improvements by buildings or

otherwise, are a powerful check both to the

frequency of its transfer and to its ameliora

tion either by cultivation or by buildings. If

all the copyholds in the kingdom could be

enfranchised, the benefit to the country would

of course be infinitely greater; but because

the achievement of so great a benefit may be

so beset with difficulties as to render an im

mediate attempt to accomplish it impolitic, yet

that is no reason why the minor benefit to the

country should not be effected, if it should be

thought desirable, and possibly it may pave the

way to the ultimate accomplishment of the

greater measure. We also omitted to suggest
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to the consideration of the commissioners,

how far it would be expedient to declare that

in all acts of parliament hereafter to be passed

freehold or real estates should be considered

as extending to copyhold or customary estates,

unless the latter were expressly exempted from

that operation by words in the particular act.

Mr. Whincop.–The abolition of copyhold

tenure seems very desirable; but an attempt

at the entire abolition at once, would perhaps

be too venturous a measure. Facilities might

be given to enfranchisement, and in course of

time the final abolition might be effected.

We have now gone through the whole of

the evidence contained in the appendix to

the report, and we have shewn that there is

an overwhelming weight of testimony in

favour of the entire enfranchisement of

copyholds, and the conversion of all lands

into free and common socage; and we

therefore venture to say that the profession

at large has expressed itself of this opinion.

The next branch of the inquiry is as to the

mode in which this can be accomplished,

and this we shall consider in our next article.

THE APPROACHING SESSION OF

PARLIAMENT.

HILARY TERM has now ended, and the first

object of approaching interest is the open

ing of Parliament, on Tuesday next ; and

we shall await with anxiety the proceed

ings with respect to law reform which next

week will produce. The main subjects have

already been suggested, and somewhat de

veloped in these pages. The arrears at

law and in equity stand first and foremost

-—they are too urgent not to demand atten

tion. We would fain hope that the delay

which has occurred in the filling up the

vacancies on the Bench, announced by us

three months ago, will be explained by

a wish to bring forward some remedy for

this great evil. The Chiefship of the Court

of Review as yet remains vacant. Is it

intended to remodel this Court into a new

Court of Equity ? It is true, as we believe,

that Mr. Maule is the new Baron, but he

retains his seat till the opening of the ses

sion ; and of course, if Parliament had been

sitting, this uncertainty would not have been

allowed to exist. We have only to repeat,

on behalf of the profession and the public,

that some remedy must be applied. Then

comes the Enfranchisement of Copyholds, as

to which we have, in the preceding and other

articles, given our readers an ample oppor

tunity of forming an opinion, and which we

shall keep in view. The Custody of Infants

Bill, is to be brought in a modified shape,

and we hope to be able to advert to it in our

next number. Besides these matters in sup

position, we shall, in the first instance, have

a great legal field-day in both Houses, as to

Lord Durham's ordinance, although the fight

will be hottest in the Lords. Altogether

we look forward to an important and busy

legal session.

PRACTICAL POINTS OF GENERAI,

INTEREST.

TRADESMEN's MARKs.

We have recently stated the law relating

to tradesmen's marks and titles, 16 L. O.

289, 90. It has also been held in a case

since reported, that a tradesman may

maintain an injunction against a person

who uses his trade marks, even though it is

done inadvertently and in ignorance. Thus,

where a firm of the name of Crowley, Mil

lington & Co., had manufactured steel for

a considerable period of time, and they

marked it with the names of “Crowley,”

and afterwards “Crowley, Millington,” or

one of those names, and they afterwards

introduced the letters “J. H.” into the

marks, being the initials of John Hoppel,

their principal workman on that steel. It

appeared that the defendant had used these

words and letters, these being the three

terms used in the trade to denote a par

ticular kind of steel. But the Lord Chan

cellor granted a perpetual injunction to

restrain the use of these words and letters,

though he thought that there was no reason

to believe that there had been a fraudulent

use of the plaintiff’s marks, and that there

was no evidence to shew that the defendants

were even aware of the existence of the plain

tiffs as a company manufacturing steel. In

the same case his Lordship laid down a very

important rule as to costs, to which we are

desirous of directing our readers' attention.

It will do much to check unnecessary and

oppressive litigation.

“The question remains. What is to be

done as to the costs Now this question of

costs in Chancery is left to the discretion of the

Court. That discretion ought to be exercised

as far as possible, according to some principle;

and 1 am very much disposed, as a general

rule, to make the costs follow the result ; be

cause, however doubtful the title may be, or

however proper it may be to dispute it, it is but

fair that the party who really has the right

should be reimbursed, as far as giving him the

costs of the suit can reimburse him. But then

there is another object which the Court must
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keep in view, namely, to repress unnecessary

litigation, and to keep litigation within those

bounds which are essential to enable the parties

to vindicate and establish their rights. I find

no fault with the filing the bill, provided the

parties had not then had the letter of the 2nd

of August, which has been referred to ; for it

appears that there was, on the 28th of July,

an application by the plaintiffs, which was met

by the defendants in a manner which justified

the plaintiffs in filing the bill. If that circuin

stance had been stated in the bill, it might have

given the defendants some means of explaining

it ; but, at all events, it is in evidence. On

the 2nd of August, however, the defendants

took a very different view of the case, and on

that day, they wrote a letter to the plaintiffs,

first of all attempting, as it is stated in the

letter, to find the person who acted as agent

of the plaintiffs at Sheffield; and not being

able to find him, they wrote a letter to New

castle, the place where the plaintiffs' manufac

tory was carried on. By some accident, or in

consequence of the neglect of those who car

ried on the business of the plaintiffs at New

castle, the letter did not reach London, where

the plaintiffs then were, until the 9th of Au

gust, two days ofter the bill was filed, and the

very day on which the injunction was applied

for and obtained. That was not the fault of

the defendants. They did, as early as the

2nd of August, all that was in their power to

do to remedy the fault they had committed on

the 28th of July. If the letter had been re

ceived in London before the bill was filed, the

bill ought not to have been filed. That letter

gives the plaintiffs every thing they could be

entitled to. It states—what the answer also

states—that from the time at which an injunc

tion had been obtained against another party,

(with whom the defendants had no connection),

they ceased to use the marks, and had never

since used them, and did not intend to use

them. The letter, therefore, was an entire

abandonment of that which constituted the

plaintiffs’ demand; and it also states that, as

to what had passed, ignorantly as they say,

they were ºil. to make compensation for

any injury which the plaintiffs might have sus

tained through the use of the marks in ques

tion by the defendants. It therefore gave the

plaintiffs every thing which they did or could

ask for by the suit which they had instituted

when the letter was received, but which they

had not instituted when the letter was sent. I

am told that some subsequent communication

took place, which, if before me, would take off

the effect of that letter; but no such com

munications are in evidence; and, seeing that

letter in the answer, it was quite competent

for the plaintiffs so to deal with this cause as

to bring those facts before the Court. I can,

however, only deal with the case as it comes

judicially before me. Now, I say, that having

received that letter, it was not proper for the

plaintiffs to apply ea parte for the injunction;

or if they had obtained an order for it, they

should not have drawn up the order. That

letter, made it as to costs at least, incumbent
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upon the plaintiffs to put to the test whether

the... were sincere in their offer, and

not to go on with the suit unless they found

that they were insincere. The injunction was

obtained, and has not been displaced. No

attempt has been made by the defendants to

displace it. That is quite consistent with what

is stated in their answer, and in the letter to

which I have referred. For what purpose.

then, was the suit prosecuted Why simply

and only for the sake of the account, which is

so small that the plaintiffs abandon it at the

hearing. Here, then, has been a very expen

sive suit, with no possible object but the ac

count, which when the cause comes on for

hearing, the plaintiff’s counsel very properly

abandons. Now, under these circumstances,

I think that a great deal of very useless litiga

tion has been carried on, and that a great deal

of very improper expense has been incurred.

It strikes me, therefore, that this is exactly a

case in which the Court is repressing useless

litigation by refusing the plaintiff the costs of

the cause. They waive the account. They

must have a perpetual injunction against the

use of the marks in question, but without the

costs of the cause. Millington v. For, 3 M.

& C. 338.

In another recent case, the plaintiff had

made a new sort of mixed tea, and sold it

under the name of “Howqua's mixture,”

but as he had made false statements to the

public as to the teas of which his mixture

was composed, the Vice Chancellor refused

to restrain the defendant from selling tea

under the same name until the plaintiff had

established his title at law. Pidding v.

How, 8 Sim. 477.

THE LAW OF DISTRESS.

To the Editor of the Legal Observer.

Sir,

A distress for rent and arrears thereof, is

entered upon the premises of a person, a weaver

by trade, and amongst other articles which the

bailiff finds thereon, are two stocking-frames

(which the weaver says do not belong to him,

but to his employer, and are let for the purpose

of weaving up the materials,) with unfinished

stockings in them, but at which no person is

actually at work at the time the distress is en

tered; the family being seated at dinner in

another part of the house. The goods on the

premises are not sufficient to answer the distress

without these frames. In Co. Lit. 47a, it is

stated that the “materials in the weaver’s shop

for making of cloth,” are exempt from dis

tress. So in Woodfall’s Land. & Tent., 3d

edition, p. 361, “yarn in a weaver’s shop is not

distrainable.” In Simpson v. Hartopp, Mich.

18 Geo. 2, given in Smith's Leading Cases,

Vol. 1, p. 187, upon a special case, h’illes, C.

J., is reported to have decided, on the second

question submitted, that “for as the stocking

frame in the present case could only be privi
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leged as it was an instrument of trade, we think

that it might have been distrained if it had

not been retually in use, it being found that

there was not sufficient distress besides ; see

also Pinkenstone v. Ebden, Carth. 358; but on

the remaining point submitted, that “we are

of opinion that this stocking-frame, the appren

tice being actually treating a stocking upon it

at the time when it was distrained, was not

distrainable for rent, even though there were

no other distress on the premises.” In hºood

v. Clarke, 1 Tyrwh. 314; 1 C. & J. 4S4, Lord

Jyndhurst held, “that though materials deli

vered by a manufacturer to a weaver to be by

him manufactured at his own home, were

privileged from distress for rent due from the

weaver to his landlord, yet that a frame or

other machinery delivered by the manufacturer

to the weaver along with the materials, for the

purpose of being used in the weaver’s house in

the manufacture of such materials, was not

privileged, unless there were other goods upon

the premises sufficient to sutisſy the rent due.

The question as to the extent of the employer's

privilege, whether it is confined to the mate

rials which he supplies, or applies also to the

machinery by which the working up is affected,

appears to us to be confined to the materials,

and does not include the machinery.” See also

Fenton v. Logan, 9 Bing. 676; Muspratt v.

Gregory, 1 Mee. & W. 633.

The question of the non-liability of the

frames to be distrained, seems to turn upon

the point of their being in use. How far does

the term “actually in use” extend ? Are the

frames, in the case put, to be considered as

actually in use (the material for the stocking

being in them still), though they are not being

worked at the time * Does the material for

making the stocking give them any protection ?

or can they be legally distrained, without the

liability of an action at law

B.'s.

PRACTICE OF RETAINING COUNSEL.

NEW PRACTICE IN EQUITY CASES.

To the Editor of the Legul Observer.

Sir,

The attention of the profession has often

been called, through the medium of your valu

able columns, to the subject of retainer and re

fresher fees to counsel,-the latter of which

have, owing to the great accumulation and

consequent arrear of business in the Court of

Queen’s Bench, became a very serious item in

the expenditure of that court. I have lately

heard of a decision of equity counsel with re

spect to their retainer fees, which, though it

should seem to themselves quite clear and

undeniable, yet is, I confess no less novel than

startling to the uninitiated.

It is, that having retained a leading counsel

in a cause, if you ever give a brief to a junior

alone, though it may be on the merest motion

of course, yet that so doing is a virtual waiver

of your prior retainer, and the very day after

your adversary may step in and retain your

counsel.

A very little consideration will shew the

monstrous tendency of this practice, if it is al

lowed. The influence of the senior counsel

in the equity courts is too well known to need

comment ; and it is also well known what

numberless interlocutory applications are made

in chancery proceedings, some of more or less

importance, but the majority of no weight or

difficulty. Now if the consequence above re

ferred to is to result from the employment of

a junior counsel in one of these applications, it

does not require a prophetic eye to point out

the unavoidable effects. Solicitors will not

feel themselves justified in giving, any more

than masters in allowing, two briefs on such

occasions. Of course, they will not run the

risk of losing their main stay. They must

therefore on every motion or petition employ

their senior counsel—to the necessarily great

and increasing delay of the business of clients,

and to the very unfair discouragement of

juniors. I say, increasing delay, for cause and

effect are here combined. The loss of emolu

ment to juniors will gradually drive them from

the court, and the equity bars become equally,

or rather much more exclusive, than any one of

the common law ever was.

It is true, that honourable practitioners

would long hesitate before they snap an advan

tage in this manner, and no doubt a still surer

protection is in the highly honorable feelings of

the leaders themselves, who, as far as practi

cable, consistently with the etiquette of their

profession, would discountenance these, per

haps, imaginary evils ; but the possibility of

such a practice becoming general, is calculated

to do great mischief, and the watchful resist

ance of your widely-spreadjournal will, I trust,

be soon and efficaciously directed against the

encroaches of this, which does appear likely to

become not the least of, professional griev

ances. F. J.

ON LEGAL AND MEDICAL

CORONERS.

We observe that a question has been raised

in the course of the present contest for the

coronership of Middlesex, regarding the

comparative fitness of medical and legal coro

ners. We therefore deem it our duty some

what to consider the matter. We shall alto

gether abstain from allusion to the merits of

the respective candidates. We will take it

for granted that they are equally eligible in

all respects, except that the one is not a

skilful or practical lawyer, nor the other a

surgeon or apothecary. In the individual

cases it may happen that the medical man

knows something of law, and the lawyer

something of medicine; but in considering

the general question, we must assume that
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they stand on a similar footing in their seve

ral professions.

There can be no doubt that a medical

coroner would more readily understand the

causes which occasioned death than a legal

practitioner; but the coroner is not to be a

witness: he is to be the judge,-to hear the

evidence of medical men as well as others,

and assist the jury in coming to a right

conclusion. If he is allowed to be both

judge and witness, his opinion will be cal

culated unduly to influence the jury, and

we should sometimes see the weight of evi

dence on the one side, and the weight of

the coroner on the other.

In addition to the question of the cause

of death, (however important that may be,)

there are other, and still more important

considerations,—namely, that of ascertain

ing the person by whom the death was occa

sioned, and inquiring whether it took place

in self-defence, or undercircumstanceswhich

constitute the offence of murder or man

slaughter. Now, in order to assist thejury

in arriving at a just verdict against some

suspected or accused person, it is manifestly

of vast importance that the coroner should

understand the rules of evidence, and see

that proper questions are propounded to the

witnesses, so that a sufficient case be es

tablished to justify putting the accused on

his trial for manslaughter, and still more for

murder. We conceive that in this the far

more important part of the coroner's duty,

a man uninstructed and umpractised in the

law, would be liable to fall into serious

error; admit testimony which would be

instantly rejected before a competent tribu

nal; and thus put innocent persons to the

shame and suffering of a trial which had no

legal grounds to justify it.

Another difficulty in which any but a

lawyer would be placed, is the necessity of

drawing up the inquisition of the jury in a

legal form, and thus preventing any techni

cal objections by which the proceedings

might be quashed. In ordinary cases, this

might not occur, because a common form

would be adopted which had stood the test

of legal discussion, but on any special or

extraordinary occasion there would be great

danger of mistake. Thus, in the one case,

by admitting as evidence that which the

law rejects, the innocent would suffer, and

by ignorance of the proper legal forms, the

guilty would escape. It is clear that the

office of coroner is ajudicial office, and ought

therefore to be filled by one “learned in the

law.”—No one ever supposed that for the

purpose of trying persons accused of murder
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or manslaughter, it was necessary that the

judges of the Central Criminal Court, or at

the Assizes, should be practically skilled in

surgery or medicine, and that they were in

competent to sum up the evidence to the

jury, and assist them with their opinion,

because they had not personally examined

into the nature of the wounds inflicted, or

the poison administered to the deceased. If

indeed the argument in favor of a medical

coroner be a valid one, it will extend to

various other classes of trials and inquiries,

wherein a peculiar degree of knowledge

may be requisite. It must follow, that on

the trial of some causes, an engineer should

preside as judge, in others a chemist, in

some an eminent mechanic, in another an

architect, and so on without end.

The general practice has been to appoint

a lawyer to the office, and we hope the

practice will be continued. There may be

some rare exceptions, where no striking evil

has been felt, or become publicly known;

but in the metropolitan county,+the great

seat of the law, we trust the experiment

will not be tried; and that according to

ancient usage, a member from the larger

branch of the profession, will be found fully

competent to discharge the duties of the

office.

THE CANADIAN PRISONERS.

No. II.a

We last week referred to the proofs which

existed and had been recognized as to the

right of a Colonial legislature to make a

law to transport offenders from out of the

colony in which such legislature was esta

blished. The mode in which such a law is

to be carried into effect, has not been much

considered in the Court during the late dis

cussion, yet it is not unworthy of attention.

It is clear that the Colonial law of trans

portation can only be made with the con

currence and sanction of the mother coun

try, for otherwise the law would be ridicu

lous, since it could never be carried into

effect. No offender could be transported

from one colony to another, except by the

permission of the legislature of the second

colony, or the direct authority of the parent

state; nor could the offender be trans

ported to the parent state itself, but under

such authority, since, in the first case, no

colony could alone have power to bind

* See the former article on this subject,

p. 225, ante.
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another colony; or in the second, to im

pose a law on the mother country, to the

superior authority of which it must, while

it remains a colony, respectfully bow. Nei

ther can the colony of one country trans

port its criminals to the colony of another

country, or to that other country itself.

Such an act would be an offensive assump

tion of authority over an independent nation,

which would be instantly resisted, and the

mother country would be called on to apo

logise for the insult, and make fitting re

paration to the dignity of the nation thus

offended. But the parent country may per

mit one of its colonies to transport offenders

to another of its colonies, and the latter

will be bound by the act of permission thus

given. In carrying this sentence into effect,

it may be necessary for the criminals (as

really happened in the case of the Canadian

prisoners) to pass through a third colony.

It is plain that in that third colony, the

warrant of transportation, given by the

Governor of the first colony, can have of

itself no authority. But where the Su

preme Legislature of the State has directed

an act to be executed, though it may not

have provided all the means by which the

execution of that act may be effected, the

executive government will be placed under

the necessity of providing those means, and

if they are not such as the constitution and

laws of the imperial state have not forbid

den, they become, by virtue of the neces

sity of the case, good and valid. Thus, in

the case of the Canadian prisoners, Sir

George Arthur, the Governor of Upper

Canada, directed, as he had authority from

the legislature and the Crown to do—that

these prisoners should be transported to

Van Dieman's Land. Upper Canada, by

the mistake of Mr. Pitt, is at present a

province cut off from direct communica

tion with the sea, and its prisoners must

pass through the United States, or through

Lower Canada, in order to reach the sea.

They, of course, proceeded to Lower Ca

nada. There they were out of the juris

diction of Sir George Arthur : his actual

warrant for their detention had lost its

authority as a detaining warrant, but re

tained its virtue as a public document, recog

mised and enforceable under the provisions

of the imperial statute, 5 Geo. 4, c. 84.

With reference to it in this latter character,

Sir John Colborne, the governor of Lower

Canada, became bound to assist in carrying

it into effect. He therefore issued his

warrant for the detention of the prisoners,

and their transport to England. In the
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Court of Queen's Bench, it was argued that

Sir John Colborne had no right to inter

fere. He not only had a right, but was

under an obligation to interfere. The su

preme authority of the state, the Parliament

of England, had directed a certain thing to

be done. It was impossible that that di

rection could he obeyed but by his inter

ference: his interference then became a duty,

as the omission of it would have been an

offence. It resembled,—and we wonder that

the familiar illustration escaped the learned

counsel who argued the case, the practice

so long known to the law, of backing war

rants by the magistrates of different juris

dictions in this country. In a case where

the law directed the apprehension of an in

dividual, and his committal to the custody

of the marshal, it never would have been

contended, that if he had been apprehended

in Lancashire, the magistrates of the differ

ent counties between Lancashire and Surrey

could have been justified in omitting to do

whatever was necessary to bring the party

to his appointed destination. The various

provinces of our mighty empire are but as

the various counties of our native land, and

the same principle of obedience to the com

mands of the imperial legislature, in all cases

where that legislature itself has not limited

its own power, is equally applicable to all.

In this respect, therefore, the detention

and transportation of the prisoners were

warranted by law.

SUPERIOR COURTS.

QBirc Chancellur’s Court.

AGREEMENT.- PHYSICIAN AND PATIENT.-

FRAUD.

The relation of medical adviser and patient

falls within the principle on which courts

of equity relieve against unrighteous se

curities for benefits taken by a guardian

from a ward, or a solicitor from a client, &c.

An agreement signed by an aged patient, in

the absence of his professional adviser and

friends, that his medical attendant should

be paid/orpast and future services 25,000l.

/y his eaecutors, the agreement to be con.

cealed till after the patient’s death, was

ordered to be given up to be cancelled, as

having been obtained by fraud under the

circumstances stated.

The defendant, Mr. LucasBennett, of Barton

upon-Humber, surgeon and apothecary, had

been the medical attendant of Mr. Jonathan

Dent, of Winterton, in Lincolnshire, who died

in August, 1834, at the advanced age of 91;

and in 1835 he brought an action against the

deceased’s nephew and executor, for a sum of
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25,000l., on foot of the following agreement:

—“Memorandum of agreement, &c. Whereas

Lucas Bennett does hereby promise and agree,

that he will at all times, when required, dili

gently and faithfully give his medical attend:

ance to his friend Jonathan Dent, for and

during the remainder of his life; and the said

Jonathan Dent, in consideration thereof, and

out of gratitude and respect to his friend

Lucas Bennett for past services, for having

saved his life when in the greatest danger, does

hereby promise and agree, that the said Lucas

Bennett shall have and be fully entitled to the

sum of 25,000l. of lawful money at his Jona

than Dent’s decease; and the said Jonathan

Dent does hereby further order and direct,

that the said sum of 25,000l. shall be fully and

duly paid by his heirs, executors, administra

tors, and assigns, out of his personal estate

and effects, six months next after his decease,

to his friend Lucas Bennett, his heirs, execu

tors, administrators, and assigns, independent

of any will or wills the said Jonathan Dent

has made, or may hereafter make after the

date hereof. In witness whereof we have

hereunto set our hand, this 15th day of Sep

tember, 1829. J. Dent, Lucas Bennett. Wit

ness, Benjamin Crowder.” This agreement

was indorsed thus:–“This agreement is on

the back of a letter by Iny friend Lucas Ben

nett, at my request and by my direction, which

I have signed and approved thereof, which is

a bona ſide transaction. J. Dent.” The exe

cutor pleaded to the action and filed this bill,

praying an injunction, and that the agreement

might be ordered to be delivered up to be

cancelled, on the ground that it had been

obtained from the deceased by the exercise of

undue influence and fraud. The defendant,

in his answer to the bill, stated, among other

things, that in November, 1827, he had saved

Mr. Dent’s life from an attack of paralysis,

for which he (Dent) was very grateful, and

frequently afterwards told defendant that he

deserved to be handsomely remunerated for

the services he had rendered him, and for his

future attendance: that on the 14th of Sep

tember, 1829, defendant was at Mr. Dent’s

house, and upon his repeating his acknow

ledgment of defendant’s services and claim to

remuneration, defendant proposed to him to

enter into an agreement for remunerating de

fendant, to which Dent consented, and asked

defendant to draw up such an agreement; but

there being no paper in the house, and defen

dant having in his pocket a letter that was not

much written upon, he, by direction of Dent,

wrote on part of it a draft of agreement,

which Dent read and approved of, and then

the defendant wrote out a fair copy on another

}. of the said letter, and delivered it to

ent, who locked it up in his desk, saying, it

would be proper for some persons to see him

sign it, and he requested defendant to bring

some person with him on his next visit for that

purpose, as he (Dent) did not want his lawyer,

or any of his own folks, to know any thing

about it: That defendant, next day, took with

him in his gig Benjamin Crowder, in whose

Ilord Chancellor.

presence Dent deliberately read and signed

the agreement, and delivered it to defendant:

That defendant and Crowder returned home

that day, and next day defendant, at his own

house, signed the agreement in presence of

Crowder, who then signed his name as witness

to the execution of the agreement by Dent

and defendant : That defendant afterwards

conceiving that Dent's attorney, Mr. Brown,

would, from his ill-feeling to defendant, try to

defeat the agreement, he took it, on the 22d

of the same month and year, to Dent, and

stated his apprehension of Mr. Brown's at

tempts, whereupon Dent wrote with his own

hand the indorsement.

The Pice Chancellor granted an injunction

to restrain the action, in December, 1835;

on a motion to dissolve that injunction, his

Honour ordered it to be continued, expressing

a strong opinion, at the same time, that the

agreement was not only against the principles

of a Court of Equity, but was also void in law

on the grounds of public policy, as being a

temptation to the medical adviser to accelerate

his patient's death.*

The cause being at issue, witnesses were

examined; and it came on now to be heard

on the merits, and also by way of appeal from

the Vice Chancellor’s order.

Mr. Knight Bruce, Mr. Bethell, and Mr.

Wright, for the plaintiff. Mr. Dent was 86

years of age when he executed the agreement,

if he ever did execute it. His great pleasure,

during his long life, was in amassing money,

living in a very retired manner with two fe

male servants. Among his peculiarities was

a strong dislike to any payment for medicine

or medical attendance, and his nephew, the

plaintiff, was so well aware of that peculiarity,

that in order to exclude any subject of irri

tation, he paid Mr. Bennett, in 1829, between

30l. and 40l. for his medicine and attendance,

for the three preceeding years, without the

knowledge of Mr. Dent, whose aversion to

these payments was so great that he once sent

word to Mr. Bennett not to visit him if he

meant to charge for his attendance. He lived

in spite of Mr. Bennett for four years from

the date of the agreement, and no one, nei

ther his confidential solicitor, nor his nephew,

nor his servants, ever heard him say a word

of this extravagant gift. It was not likely

that he would give 25000l. as a gift to Mr.

Bennett, to whom, some short time before, he

refused a loan of 150l., until he got good se

curity for it. This agreement was liable to a

variety of objections:—first, it was very doubt

ful whether the signature at the bottom was

ever written by Mr. Dent; some of the wit

nesses said it was, some said it was not. All

agreed that the endorsement was written by

him. The most probable conjecture was that

it referred to some other agreement or trans

action which Mr. Bennett might have torn off,

and substituted this agreement in a blank part

of the paper. But even if the signature were

genuine, still it was a sort of agreement that

a 7 Sim. 539; see p. 544, et seq.
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on the ground of public policy and utility,

could not be sanctioned, hecause, as the Vice

Chancellor said, it was holding out a premium

to the Doctor to put an end to his patient,

and obtain his reward, as soon as possible;

and the profit and remuneration was too

extravagant for the medical services to be

required by a patient at the age of 86.

Popham v. Brooke.b There was an older case

somewhat to the same effect, Priestley v. Wil.

hinson.” Although the defendant’s story, as

told in his answer, was at variance with the

testimony of his own witnesses, who also dif.

fered one from another, yet assuming the

signature and the agreement to be genuine,

this Court will not allow a medical attendant,

with the influence he must necessarily have

over his patient, to hold a security obtained

from him, under circumstances like those in

this case. The rules of this Court, applicable

to this subject, are not confined to the relations

of attorney and client, guardian and ward,

trustee and cestui que trust; but the principles

of the Court’s jurisdiction are much higher,

and prevent any person placed in a confi

dential relation to another from taking advan

tage of his situation. Those principles are laid

down in numerous cases, as Bridgman v.

Green, d Griffiths v. Robins,e Gibson v. Jeyes,f

Huguenin v. Baseley,é Harris v. Trimentiere,h

Steel v. Calley.i

Mr. JPigram, and Mr. Stuart, for the de

fendant, said he had been ruined by the grati

tude and intended bounty of Mr. Dent, his

Jatient ; and now, in his last attempt to esta

lish his rights, he was obliged to come before

the Court in formú pauperis. The plaintiff's

bill imputed fraud to the defendant, but he

shrunk from attempting to establish it in a

court of law. The only proper way of trying

the genuineness of the agreement, and the

honesty of the whole transaction, was by

taking the opinion of a jury on them. Mr.

Bennett asked to be allowed to establish his

right at law.

the genuineness of the agreement. Mr. Dent

was aware that he possessed a large fortune;

he had no great anxiety about his relations;

he was truly grateful to the man who in an

alarming attack preserved his life; and the

agreement was entered into more with regard

to past services than to future attendance.

Why should his bounty be questioned 2 There

was nothing in this agreement that was incon

sistent with public policy, or the principles of

Courts of Equity. Mr. Dent was fully com

petent to manage his affairs, and he acted

deliberately under a sense of gratitude to the

defendant for having saved his life. The pro

posal proceeded from himself, and the agree

inent was written by his direction. There is

no evidence of fraud or of undue influence.

They cited Pratt v. Barker,k Harris v. Ken

b 5 Russ. 8. c 1 Wes. jun. 214.

d 2Wes. sen. 627. e 3 Madd. 191.

f 6 Wes. g 14 Ves. 273.

There was no reason to doubt"

| Clark, 463.
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ble, Nicol v. Paughan, m Lord Selsey v.

Rhoades,” Simpson v. Lord Hourden,0

The Lord Chancellor, having taken time to

consider the case, now delivered his judgment.

His Lordship, after stating the nature of the

agreement, and the object of the suit, said, the

main question was, whether such facts had

been established as would warrant the Court

in ordering the agreement to be delivered up.

It appeared the contract was, that in con

sideration of the defendant’s care and attention,

he was to be entitled to the payment of 25,000l.

six months after the testator’s death,–

until which time the agreement was to be

concealed. Now the books of the defendant

were in evidence, and they proved that for

several years before the date of the contract,

the sums received by the defendant were ex

tremely small. There was one year in which

the bill for medicine and attendance reached

something beyond thirty pounds; but in several

others it amounted to a very small suin, which

was paid by the testator’s nephews. The

defendant put the contract under these cir

cumstances on the ground of valuable con

sideration; but as an agreement for ser

vices to be rendered, it was one of the most

absurd that ever came under his Lordship's

notice. But what was very remarkable was

that though the agreement was for a round

sum for the remainder of the patient’s life,

the defendant’s books contained entries of

medicine sent to him after the date of the

agreement. It was hardly worth while to ob

serve, that the defendant admitted he took

away the agreement, after it was signed by the

testator, without having signed it himself; so

that it appeared the testator had no power

over the agreement at any time subsequent to

the period he was alleged to have executed it.

There were two considerations stated on the

face of the agreement: the first was the ex

pectation of services to be rendered by the

defendant for the remainder of the testator’s

life; the second, gratitude for past services.

The defendant, in his answer, relied much on

the first consideration, but every circumstance

of the evidence tended to prove that the tes

tator did not desire to have medical attendance,

and that he was continually expressing a fear

that he might be called on to pay for it.

Every thing, indeed, tended to prove that

the consideration was absolutely nominal.

(His Lordship referred to a passage in the

judgment in Bridgman v. Green,P and pro

ceeded.) There were other circumstances

in this case sufficient to support the decree

which he was about to pronounce. What

were the circumstances under which a medical

man obtained an agreement for the payment

of 25,000l., under the supposition of benefits

to be derived by a patient from his advice and

medicines : A man at the age of eighty-six

is prevailed on to give a sum of 25,000l., with

1 1 sim. 111 ; S. C. on Appeal, 2 Dow. and

h 15 Wes. 34. i l Keen, 620.

k’ 1 Sim. 1. -

n 2 Sim. & S. 41.

p 2 Wes. sen. 627.

m l Clark & F. 495.

o 3 Myl. & C, 97.
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out having the benefit of the presence of his

professional adviser, without that professional

adviser knowing anything of the matter, and

without the knowledge of any of his friends

or connections. As Lord Eldon had said in

the case of Gibson v. Jayes," “those who med

dle with such transactions take on themselves

the whole proof that the thing is righteous.”

The agreement, it appeared by the defendant’s

answer, was to be concealed until the expira

tion of six months after the testator's death.

The alleged reason for this was, that if it had

been made known to the testator’s solicitor,

he might have prevailed upon him to revoke

it; but the true reason seemed to have been

to secure to the defendant whatever legacy

the testator might have given him by his will.

If the agreement was to be considered as a

pledge of the testator's gratitude for services

rendered in saving his life in 1828, was it not

reasonable to suppose that this feeling of gra

titude would have operated on the testator

most strongly in the year when he recovered

from his illness But the contrary was the

fact, for in that very year it was in evidence

that the testator intimated his unwillingness

to receive any more medicine or attendance,

if the defendant intended to charge for them.

Again, it was in evidence that the defendant

borrowed from the testator a sum of one hun

dred and fifty pounds, and that after his ill

ness and the date of the agreement, the tes

tator declined to lend the defendant another

one hundred and fifty pounds, without two

good and sufficient sureties. It was clear,

therefore, that if the testator signed the agree

ment, he had no adequate knowledge of its

contents, and that he could not have intended

to bestow anything on the defendant in grati

tude for services performed, because he even

requested the defendant not to continue his

visits if he intended to charge for them. It

was clear that the testator's solicitor had no

knowledge of the agreement, and the reason

alleged by the defendant was, that if the soli

citor had known of it he would have prevailed

on the testator to revoke it. Did not this

clearly show the apprehension of the defen

dant that the testator would revoke the deed,

if its contents were brought fully under his

attention by a friend or professional adviser.

It was contended, in the course of the argu

ment, that the relation between medical men

and their patients did not come within the

class of cases on which the Court prohibited

agreements of this description; but there was

not the least doubt that medical men did

come within the principle of those cases. His

Lordship would not narrow the range of the

jurisdiction of the Court, by enumerating all

the relations that, in his opinion, fell within

that principle, which was truly stated in Sir

Samuel Romilly’s reply in the celebrated case

of Huguenin v. Baseley." When he found so

extravagant an agreement as that under con

sideration—an agreement for the payment of

25,000l. for a few years’ medical attendance,

q 5 Wes. 255. See p. 276.

* 14 Wes. 273; see p. 284, et seq.
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he could not avoid saying that such an agree

ment must have been obtained by fraud. It

was contended, that when the agreement was

entered into the relation of medical adviser

and patient had ceased. The contrary of that

was proved in evidence; but even if it were

so, it would not make any material difference

in the cause. The Vice Chancellor had given

it as his opinion that the agreement was illegal.

On that point it was not necessary for his

Lordship to say any thing, because it was suf

ficient to find that the agreement was contrary

to the principles which prevailed in this Court.

He could not pass over the inconsistencies

between the statements of the defendant and

his own witnesses. After observing on the

evidence, his Lordship said his judgment did

not go on the ground that he never intended

to bestow on the defendant what that instru

ment contained, and that the signature, if

indeed it ever had been affixed to it, was

obtained by fraud. His Lordship, therefore,

ordered the agreement to be delivered up to

be cancelled, and affirmed the order of the

Vice Chancellor for an injunction, with all

costs against the defendant up to the period

when he began to sue in ſorma pauperis.

Dent v. Bennett.—At Westminster, Nov. 17,

19, & 20, 1838; and Jan. 29, 1839.

Church's 33cmti).

[Before the Four Judges.]

P00R LAWS.—BASTARDY.—JUSTICE OF THE

PEACE.

In an application for a mandamus to a magis

trate to issue a warrant of distress on a

basturdy order, this court will not listen to

matters impeaching that order, when such

matters might have been made the ſoun

dation of an appeal.

Jºhile such un order remains in force, a ma

gistrate is bound to see it carried into eae

cution.

In this case a rule had been obtained, calling

on the defendant, a magistrate of Middlesex, to

shew cause why a mandamus should not issue,

commanding him to grant his warrant of

distress against one James Woodward, for

refusing to pay to the parish of St. John's

Hackney, a sum of 15l. 1s. which the overseers

of that parish had paid for the sustenance of a

bastard child, of which he was the putative

father. The affidavits in support of the rule set

out the proceedings to affiliation, the order on

Woodward for the payment of 7s. a-week, the

payment by the parish of that sum ; the de

mand on Woodward for repayment, his refusal,

and the application to the defendant for a war

rant, and his refusal to grant the same. In

answer to the application, Woodward made an

affidavit, complaining of the amount, and alleg

ing that the mother of the child had other

children likewise chargeable to the parish, and

that the money now demanded of him had been

partly expended in the support of the othel

children.

Mr. Erle shewed cause, and relied on thi

affidavit as an answer to the application, an

contended that under the 72d section of th
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Poor Law Amendment Act, it was illegal that

any part of the monies paid under the order

should be applied to the support of the mother.

He insisted that the amount of the sum and the

affidavit of Woodward shewed that part was in

fact thus applied.

Mr. Platt appeared in support of the rule,

but was stopped.

Lord Denman.—Woodward might have ap

pealed on the grounds now put forward in

answer to the application. The magistrates,

who heard the whole case, which we cannot

hear, were of opinion that the sum was not

too large. We cannot question in this man

ner the decision at which they have arrived.

There would be no end of enquiries in this

court whether all the money ordered to be

paid was wanted for the support of the chil

dren, if we should consent to enter into the

sort of discussion raised on these affidavits.

Mr. Justice Littledale.—If the order re

mains in force, and is in itself a binding order,

a magistrate is bound to see it executed.

Rule absolute.—The Queen v. Codd, Esq.,

H. T. 1839. Q. B. F. J.

CoSTS.—ARBITRATION.—CERTIFICATE.

JWhen a cause has been referred to arbitra

tion by an order at nisi prius, and the arbi

trator has certified the amount of the

verdict, and has afterwards certified his

opinion as to the cause being proper to he

tried before a judge, the court would not

act on that certificate, andgive directions to

the tuiving officer in accordance with it, the

discretion of the judge beſore whom the

cause came on to be tried not having been

eatercised upon it.

Ajudge is not bound by such a certificate of

an arbitrator.

Mr. Byles applied for a rule to shew cause

why a certificate should not be granted, directed

to the master, for him to tax the plaintiff his

costs upon the full scale. He founded his

motion upon an affidavit, which stated that

this cause was one which had come on to be

tried before the late Mr. Justice Park,-that

it was referred to an arbitrator, with power to

certify for what amount the verdict should be

entered. That certificate had been given, and

the whole amount recovered was less than 201.

An application had then been made to the

arbitrator to certify to the learned judge whe

ther the cause was one which was according to

the rule of Hilary Term 4 W. 4, “a cause

proper to be tried before him, and not before a

sheriff, or judge of an inferior court.” The

learned arbitrator had certified his opinion to

the judge that the cause was proper to be tried

before his Lordship. Before his Lordship could

act on that certificate of the arbitrator's opin

ion and make his own certificate to the taxing

officer, he died. The present application was

therefore necessary, for otherwise the plaintiff

could only recover costs taxed upon the re

duced scale. No case had occurred exactly

like the present, but there were two which by

analogy would justify the present application.
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The first was that of Nokes v. Frazer,a where

the court held that under the words of the rule,

it was not necessary that the judge who certi

fied that a cause was a fit cause to be heard be

fore him, should hear the cause throughout.

The second was that of Brogreffe v. Hawke,”

where, upon a case coming on for trial, it

was referred, and the arbitrator certified to the

judge, and he certified his order for the taxa

tion on the arbitrator’s opinion. Under the

circumstances of the case, the Court might as

sume the power and place of the judge.

Lord Denman, C. J.—These cases will not

warrant us in granting this rule. The learned

Judge who saw the pleadings and heard the

matter stated, thought that it was a fit case for

arbitration. He afterwards required the ar

bitrator to state his opinion as to the nature of

the case on the question whether it was a pro

per case to be tried before him, but he did not

bind himself to abide by that opinion. It was

still open to him to pursue what course he

might think fit.

Mr. Justice Littledale.—In this case the

opinion of the judge himself cannot be exer

cised on the arbitrator’s certificate. We can

not act on that certificate without the means

of knowledge possessed by the judge, which

would enable him to consider the propriety

of the certificate.

Mr. Justice Coleridge.—We cannot be

bound by the arbitrator’s certificate. I have

had cases were I have not acted on his certi

ficate.

Rule refused.—Sir Jacob Astley, Bart. v.

Joy, H.T. 1839. Q. B. F. J.
-

Comman 33ſcag.

ACTION ON BILL OF EXCHANGE –PLEA, THAT

DEFENDANT DID NOT INDORSE.

In an action on a bill ºf eachange, the de

fendant having obtained leave to plead

that he did not indorse the bill, may plead

that he did not indorse “to pay,” that plea

being undistinguishable from a plea that

he did not indorse the bill, modo et formá.

J. Bayley moved for a rule, calling upon

the defendant to shew cause why the amended

pleas pleaded to the declaration in this action

should not be made conformable to the order

of Mr. Justice Coltman. The declaration, it ap

peared, contained five counts—the first were

on bills of exchange of different amounts,

two dated in the year 1802, drawn by the

defendant and payable to his order, and in

dorsed by him to one Cabe, by whom they

were indorsed to the plaintiff. The third

count was on a special agreement which

was set out; and which recited that the

plaintiff was the holder of the bills, and that

they were overdue and unpaid, and that the

defendant was unable to pay them; and in

consideration that the plaintiff would not sue

upon them until the defendant should be able

to pay, the defendant agreed to forego any

a 3 Dowl. P. C. 339.

b 3 Bing. N. C. 880; 3 Hodges 223.
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right he might have at any future time to

plead the Statute of Limitations, and promised

to pay when called upon, if he were able.

The fourth count was for interest, and the

fifth on an account stated. The defendant

pleaded first, to the whole declaration, that

he did not promise; secondly, to the whole

declaration, the Statute of Limitations; and

thirdly, to all but the third count, the Statute

of Limitations. The plaintiff on this applied

to Mr. Justice Coltman, at Chambers, for an

order to strike out the first and last pleas, ob

jecting that the last was merely a repetition of

the second plea. The defendant appeared to

shew cause against the application; but the

order was eventually made, and then there was

an application for leave being given to the

defendant to plead to the first count that he

did not make and indorse the bill mentioned;

to the second count a similar plea ; to the

other pleas non assumpsit to the whole decla

ration, the statute of limitations; and to all

but the third count, a like plea. This was

opposed by the plaintiff, on the ground that

the pleas, as to making and indorsing the bills,

would have the effect of harassing the plaintiff.

The defendant also proposed to be allowed to

traverse Cabe's indorsement, but this was also

objected to by the defendant, because the

lapse of time which had taken place since the

indorsement would render it exceedingly dif

ficult for the plaintiff to find Cabe, whose testi

mony would be necessary, and this was refused,

and an order was eventually drawn up, giving

to the defendant leave to plead according to a

subjoined abstract, and that empowered him

to plead to the first count; first, that he did

not make the bill, and secondly, that he did

not indorse it; and to the second count, sini

lar pleas. The defendant afterwards delivered

pleas that he did not indorse to pay, and another

attendance in consequence took place before

the learned Judge. He, however, referred the

parties to the Court, and it was now submitted

that the plea put on the record was double,

inasmuch as, that in effect, it traversed two

facts, for it was impossible from its form to

say whether the defendant, meant to deny

only that he indorsed, or whether he meant

also to say that he did not intend to pay. If

the latter were his intention, the issue could

only be supported by the production of Cabe,

and the defendant therefore would procure

that very advantage which the Judge at Chain

bers had denied him.

Tindal, C. J.-I do not see what difficulty

there can be in the evidence, because, if you

prove his handwriting, it will be enough, for it

inust be supposed that he indorsed to pay.

There is no intermediate indorsement between

those of the defendant and Cabe.

Bosanquet, J.-It is not a special indorse

ment, but an indorsement in blank, and is not

that one to the person in whose hands the bill

Inay be 2

Tindal, C. J.-Suppose the defendant had

pleaded that he did not indorse in manner and

form; what difference would there be be

tween that plea and that which is in on the

record 2

Superior Courts : Common Pleas.-Sittings of the Courts.

Paughan, J.-Is not the indorsement, it

being a general one, an indorsement into the

hands of any person to whom the bill unay

come 2

J. Bayley.—It was doubtful what the defen

dant would seek to prove under the plea ; for

this was not the usual form of traversing an

indorsement. The defendant, besides, was

bound to adhere to the form given in the

abstract.

Tindal, C. J.-I confess my mind is not

fine enough to see the distinction between the

plea which is on the record, and one that the

defendant did not indorse the bill in manner

and form as alleged in the declaration, which,

it is admitted, he might plead, and I think the

the evidence which would prove the one would

prove the other.

Rule refused.—Waters v. The Earl of

Thanet, H. T. 1839. C. P.

SITTINGS OF THE COURTS.

Cºrtlycquer of 39Leag.

After Hilary Term, 1839.

MIDDLESEX.

Saturday Feb. 2 Common Juries.

Monday 4 Revenue & Com. Juries.

Tuesday .. 5 l C JuriesWednesday .. 6 ſ oininon Jultles.

Thursday .. 7

Friday ... 8 } Special and Coln. Juries.

Saturday ... 9

*..., }}Common Juries.
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Friday ... 15 } Common Juries.
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Monday 18 t
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The Court will sit at half past nine o'clock.

Central Criminal Court.

The following days have been appointed for

holding the sessions for the jurisdiction of the

Central Criminal Court, for this year.

1839.

Monday 4th February.

Monday 4th March.
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Monday . . 13th May

Monday . . 17th June.

Monday . . 8th July.

Monday . . 12th August.

Monday . . 16th September.

Monday . 21st October.

John CLARK,

Clerk of the said Court.



Notes of the Term.—Anonymous Books for Articled Clerks.

ADMISSION OF SOLICITORS IN

CHANCERY.

-

Solicitors are admitted on the morning after
each term.

The following credentials are to be pro
duced :—

The Common Law admission.

The certificate of examination.

Gentlemen whose residences have been in

London, the whole of the last two years,

should leave their admissions with the secre

tary of the Master of the Rolls.

Gentlemen whose residences have not been

in London the whole of the last two years,

should leave their admissions with the clerk

of the Public Office, Southampton Buildings.

They should attend to take the oaths in the

Rolls' Hall, Chancery Lane, precisely at ten

o'clock in the morning, after which the town

solicitors to the Petty Bag Office, and the

country solicitors return to the Public Office to

subscribe the roll kept in the respective offices.

NOTES OF THE TERM.

LAND TAX ASSESSMENT.

MR. Baron Alderson, in the course of the last

week, threw out the following observation,

which we think not undeserving the attention

of the profession and the public. “Each dis

trict is interested, and ought to be benefitted ;

but l do not believe any body is relieved,

though a good deal more money is taken prac

tically. That is one of the things which wants

looking into more than anything in the kingdom.”

Sir F. Pollock,--I cannot say how that is, my

Lord. It is clear how it ought to be.” Mr.

{{aron Alderson.—“I have seen some instances

of that which require to be looked into. You

tax all the new houses, but you do not take

any thing off from the old ones.”

The case which led to the above remarks,

arose on an application to the Court to grant

a feigned issue (under an act of last session,

1 & 2 Vict. c. 58, s. 2), to try whether the site

of Fenning’s wharf was liable to pay the as

sessment to the Commissioners of the county

of Surrey, or of the City of London. The

issue will be tried in Middlesex.

ADMISSION OF ATTORNEYS.

We learn that only eighty-six Attorneys

were admitted during the whole of the last

term, of whom eighty-one had been examined

in that term, and five in the previous term.—

This is a material falling off from the usual

number. The profession is, certainly, far too

numerous—occasioned, no doubt, in a consi

derable degree by these “piping times of

peace.” We cannot say “the more, the mer

rier,” but rather “the fewer, the better cheer.”
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tle-A D Missions.

The Judges still relax the new rule, which

requires, not only notice to be given previous

to the term, for the last day of the term but

that the affidavit in support of the application

should be filed before term. On Wednesday

(the day only before the end of term), one of

the applicants was allowed to file his affidavit

that day, and to be admitted the next. We

understand, however, that some rule or deci

sion will be made by the Judges, whereby

these irregularities will be prevented in fu

ture. This is, evidently, very desirable, for in

the present state of the practice, an improper

person may creep in, and escape the opposi

tion which was intended to be made.

The excuse for many mistakes hight be re

moved, by making one uniform rule for the

service of all these notices, instead of one set

of notices being served three days before term,

and another set one day only. As the lists

are printed, there should be a week allowed to

prepare them correctly, and place them in the

public offices and Judges' Chambers, and the

posting up of separate notices, and entering

them in the Judges books, should be abolished.

BOOKS FOR ARTICLED CLERKS.—

ANONYMOUS WRITERS.

PRESUMING that the examination of Articled

Clerks is intended really to ascertain their

fitness to be admitted on the Roll of Attor

neys, and to increase as well the security of

the public as the respectability of the profes

sion, we think the preparation of a Book for

their assistance and instruction is a very serious

None but those who are well known

for their knowledge, experience, and judg

ment should enter upon the task. It may be

pardonable to take up a new act of parliament

and write a few notes upon its ambiguity, or

fi) atter.

tuake conjectures of its meaning and conse

quences, to which no responsibility is attached;

but here the law is to be stated with scrupu

lous accuracy, as it really exists, and a few

mistakes may make the difference between the

success and failure of the student.

Notwithstanding this obvious state of things,

we observe that publications are appearing

“by solicitors,” or “by barristers,” who,if their

works were really adapted to the purpose,

ought not to withhold their names, especially if

they are persons of any reputation or known

competency. We noticed one of these works

recently, and have just seen another, called

“The Articled Clerk's Assistant.” It pro
|
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fesses to be a “Guide to the Examina

ion,” by Question and Answer, although it

relates to one only of five departments; and

though it treats of “the theory and practice

of Conveyancing,” it contains only eight prac

ical questions. It also professes “to assist

he Articled Clerk in preparing himself for the

ºxamination required of him previous to his

veing admitted to practise as an attorney and

olicitor,” and yet it comprises only the theory

if Conveyancing, and the eight practical ques.

ions aforesaid. Moreover, it may be observed,

hat this “theory” is not necessary to a suc

‘essful examination. The two main depart

ments (as might be supposed) of an attorney

and solicitor are Common Law and Equity.

The candidate may select any one of the three

others, and is not restricted to Conveyancing.

Next the book pretends to give the “regu

lations to be observed by the candidates for the

examination.” This part has been imperfectly

taken from the Legal Observer, for it quotes

our observations on the considerate feelings of

the examiners, to adapt, so far as practicable,

the questions in various branches of the law

to meet the different courses of study and prac

tice in town and country offices, as if those re

marks formed part of the original paper. Pass.

ing over the fact that this copy of the “Instruc

tions to Candidates” is thus, from its eur-mark,

manifestly taken from the Legal Observer, and

not from any other source, we think it highly

censurable that the official instructions should

be stated in an incorrect manner; and the more

so, as this anonymous compiler has himself

appended a note which shews that he did not

understand the remark in the Legal Observer,

and has given it a construction entirely differ

ent from the true one. It is remarkable also,

that he refers, on the subject of his own mis

taken view, to a number of the Legal Observer

of the 7th June, 1837, no number having been

published on that day, and to p. 181 of that

volume, where there is nothing whatever re

lating to the Examination.

We have deemed it right to say thus much,

because such works are calculated to mislead,

and especially as we observe the name of the

Secretary of the Examiners is very freely

used, as if he had furnished the information—

a supposition we venture confidently to con

tradict.

Anonymous Books for Articled Clerks.—The Editor's Letter Bor.

On the plan and execution of this “Guide”

we have not space to enter minutely. The

Questions are not only imperfect, but injudi

ciously stated. “What are the provisions,” it is

asked, “of the 3 & 4 W.4, c. 27;” of c. 104; of

c.74; of c. 105; of c. 106; and so of various

statutes, without mentioning their popular

names, such as the Act for the Limitation of

Real Actions, for Abolishing Fines and Reco

veries, &c., which might be remembered though

the date and chapter were forgotten; and all

this, forsooth, is designed to prepare young

men to write an off-hand answer before the exa

miners! There are also questions on various

parts of the law which have been abolished.

The questions are also frequently stated in

too general a manner, so as to permit of a

vague answer, or one as long as a treatise.

Then, there are no questions on the late Wills

Act, the important alterations it has effected,

or how far the old law remains; but the act is

printed verbatim, without note or question—

an act which, we presume, our readers have

seen in all sorts of legal publications. The

student is then “assisted” by no less than

seven questions in “Bankruptcy as regards

Conveyancing.”

The answers are needlessly diffuse and mi

nute, although the Book is little more than

equal to 30 or 40 pages of the Legal Observer.

The references to authorities are also far too

wide, for after two or three pages of quota

tion, we are told to look at somebody’s collec

tion of Acts on Real Property, without giving

the chapter or section,--to say nothing of the

page. We cannot call this “assisting the

Articled Clerk in preparing himself for the

examination”

THE EDITOR'S LETTER BOX.

PART I. of the Digest of Cases for 1839 will

be published on Saturday neat.

We are favored with the further communi

cation on Bankruptcy Reform, and shall

endeavour to bring it forward in our next

Number. -

W. P. O. is informed that we cannot insert

his inquiry in its present shape. He should

bestow some research on the subject himself.

The Common Pleas has decided not to take

new cases forargument in the Pacation Sittings.

Having re-printed several numbers, com

plete sets of the Legal Observer may now be

had. The 16 volumes price 91. 10s. in boards.

4.

-

**.
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SATURDAY, FEBRUARY 9, 1839.

“Quod magis ad Nos

Pertinet, et nescire malum est, agitanius. .

THE CUSTOl)Y OF INFANTS.

The custody of infants will probably en

gage the early attention of Parliament.

Lord Lyndhurst, we believe, will shortly

give notice that he will re-introduce it

in the House of Lords, and if it passes

there, unless the Commons shall change

their minds, it will become the law of

the land, as it has already passed their

House. We have from the first had a

strong doubt as to the propriety of this

alteration of the law, and having, since the

bill" was lost last Session, given it much

consideration, we have seen no reason to

come to a different conclusion. All that

can be said in its favour we will readily ad

mit has been put forth, and well put forth,

in a pamphlet recently published," written

with much eloquence and spirit; but it

leaves the main question where it found it;

and were it necessary, we think we could

easily shew that it effectually answers itself

in all its points. However, we are content

to rest our opposition to the bill on the first

objection mentioned by Mr. Stevenson, be

cause, if a good one, it is, as it appears to

us, sufficient. “That it would encourage

and increase separations between married

couples, by removing the great check which

the knowledge of the loss of the children at

present imposes on the wife.” The author

of this pamphlet says they have no such

knowledge, and that a “check cannot be

said to be removed which never existed.”

(p. 13.) Yet, oddly enough, he fully ad

mits and establishes its existence in the

a Printed 15 L. O. p. 182.

b A Plain Letter to the Lord Chancellor

on the Infant Custody Bill, by Pearce Steven

son, Esq. Ridgway, 1839.

vol. xvii.-No. 509.

Howa 1.

case, the hardships of which his pamphlet is

mainly intended to set forth.” “It ap

pears,” says he, “that during the eight

years of union previous to the separation,

Mrs. Norton had been twice compelled, by

the conduct of her husband, to seek the

protection of her own family from open

violence, and other grievances, with which

we need not deal. On both these occasions

• Some authentic particulars are given of

the case of Mrs. Norton, which, especially

holding the opinion we do as to the bill, we

deem it proper to extract:—

“It will naturally be supposed that this ex

traordinary measure had some connection with

the trial which afterwards took place, instead

of its arising out of a family quarrel. Mrs.

Norton's personal enemies, and the objectors

to the bill, have laboured to convince them

selves and others that such was the case. It

will therefore, surprise them to learn that it

was not till six weeks after the carrying away

of his children, that it even occurred to Mr.

Norton to bring an action, or to feel the least

jealousy of the nobleman who was defendant

in that cause. The first step adopted, after

mutual threats of separation, and angry com

plaints had been gone through, was on Mr.

Norton's part, to make an offer, (reduced to

writing by a mutual friend) to leave his wife

at peace, on condition that she remained with

her brother, consenting only to see her chil

dren occasionally, and requiring no pecuniary

provision from her husband. To this letter

Mrs. Norton replied, with the usual rashness

and ignorance of the law evinced by women,

by refusing to give up her claim to her chil

dren, and by a threat of suing for alimony,

and seeking a legal separation. Mr. Norton

then attempted to reduce his wife to submis

sion to his terms by threatening attacks on her

chastity. . Without professing jealousy of any

individual, he passed in review all his wife’s

male acquaintance. Legal examinations were

taken in about half a dozen different instances,

but they were taken in vain. Wishing a wo

T
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the husband besought forgiveness, made

promises for the future, and was reconciled

to his wife. Mrs. Norton was attached to

her children; it is to be presumed she was

also attached to the father of her children,

and that the usual “checks' against separa

tion had due weight with her. She returned

a first time; she returned a second time, and

remained under her husband's roof!” (p. 77.)

Why then should other women be more

ignorant than Mrs. Norton of the conse

quences of a separation from their hus

bands On the contrary, we believe their

liability, on such an event, to lose the cus

tody of their children, to be well-known,

and to be very effectual in checking separa

tions; and we admit that on this we found

our argument.

We contend that if this great link to

wards keeping husband and wife together

were loosened, that separation would con

stantly be present to the minds of the

arties, and would in many cases be carried

into effect. The connection would be

formed on this basis: the interests would

from the first be separate, and a separation

of interests is necessarily a separation of

affections. Separate the interests of a

married pair; shew them the probability,

or even possibility of a future separation,

man guilty, fortunately, does not make her

so, and the advisers of these outrageous mea

sures were disappointed. Mr. Norton then

wrote to his wife's uncle, Sir James Graham,

to notify the cessation of the legal proceedings,

and his willingness to enter upon quiet and

decent arrangements for a separation. Sir

James Graham, in an interview which fol

lowed this communication, demanded as a

preliminary to any arrangement, a written re

tractation of the various charges which had

been made against his niece; and so far was

Mr. Norton at that time from adopting the

tone (afterwards taken for him) of an injured

and outraged husband, that the counter-con

dition made with Sir James was, that the

charges urged against Mr. Norton himself by

his wife's family, should also be retracted; a

pledge which this mediator had no power to

give. Mr. Norton then requested twelve hours

to consider whether he would sign an uncon

ditional retractation; and the next day he

informed Sir James Graham that he had con

sulted his friends, changed his mind, and that

he would bring an action against Lord Mel

bourne; this being the first time that no

bleman's name had been mentioned, or any

notion entertained of making him the nominal

and apparent cause of a separation with which

he lº nothing whatever to do... [Then fol

lowed the trial of which we need give no ac

count.] Lord Wynford and Dr. Lushington

then met to arrange terms ofseparation between

Mr. and Mrs. Norron; but Lord Wynford re

fusing to include the children in that arrange

ment, and Mrs. Norton, persisting in her

refusal to come to an arrangement which did

not include them. They were renewed, broken

off; renewed and broken off again by different

ties, but always on the same ground. At

ength Mr. Norton proved his own opinion as

to the truth of any slander brought forward

against his wife, by doing precisely what he

had done in the two former instances—he

requested her to return to her home; there

to resume the position of wife and mother,

instead of struggling to obtain partial inter

course with her children elsewhere. There

were difficulties and delays; but Mrs. Norton

ultimately consented to this arrangement, her

husband making, both to her and various

friends, written and verbal assurances that the

trial took place against his judgment, against

his will, at the instigation, and ;...";
interference of others. The intended recon

ciliation did not however, take place, having

been frustrated by the efforts of a member of

Mr. Norton's family, then residing with him;

and the children, who had been chiefly with

their mother while the negotiation was pend

ing, were once more (without a word of ex

planation or warning, without any previous

knowledge on the part of the mother that it

would be so) suddenly removed from their

father's house, and delivered up to his bro

ther; after which to preclude the possibility

of communication with their mother, they

were sent to Mr. Norton’s eldest sister in

Scotland. Arrangements for a separation were

now renewed, with a threat that if Mrs. Nor

ton did not submit tothem without stipulation re

specting her children, she should be advertised

in the public papers; which was accordingly

done. Such an advertisement being in reality

of no legal effect, but merely, an insult and

annoyance. Mr. Norton again proposed to

negotiate; and his wife having become well

aware of the hopeless struggle she was carry

ing on, expressed her willingness to submit

the whole matter, (including the question of

access to her children) to any referees who

might be appointed. Two gentleman of high

character in the legal profession undertook

the arrangement; and both the disputing par

ties bound themselves to abide by the result.

The amount of income and access was agreed

between the arbitrators, and the children re

called from Scotland, to be placed with their

mother for a time: when Mr. Norton, con

sidering the terms too favourable to his wife,

suddenly broke off the negotiation; refused to

be bound by his written promise to abide the

result; quarrelled with his referees; and can

celled the recall of his children, who remained

in the custody of his eldest sister, as be

fore. A fresh advertisement in all the pub

lic papers, repeated day after day for more

than a fortnight, was the next step resolved

upon by Mr. Norton; by which he made it

appear that his wife was the party who resisted

all arrangement; instead of the fact being

-

that he could get no other gentleman to coun

/
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... and in most cases you shew them its cer

tainty. The consciousness that their in

terests are opposed will beget coldness,

alienation, and jealousy. Between persons

living together causes of dispute can never

fail frequently to arise. Among persons

whose interests generally harmonize such

causes produce little effect; but between

persons in the situation just alluded to,

they never fail to operate with their fullest

efficacy. Their minds are ready to take

fire on every occasion, and to construe in

the worst manner every real or supposed

provocation—every seeming neglect-every

slight word—every unpleasant look. A

spark will kindle such combustible materials

to a flame. On the other hand, persons

who know their contentions are hopeless,

and that however desirable their separation

may seem, it is impossible to effect it, will,

almost always, so far make the best of their

circumstances—and, in thousands of in

stances, life, although not without its alter

nations of disquiet, will in the main go

pleasantly on, when the knowledge that a

—º.

tenance the arrangements he chose to make

for her, or to admit the justice of the proceed

ings; and that on this account only, no terms

of separation could be drawn up. Pending

these different steps, Mrs. Norton, on her

part, endeavoured to |. her threat into exe

cution, of seeking a legal separation on the

ground of cruelty, &c., supporting it by a

statemeut of events previous to the withdrawal

of her children. But she was made aware of

a new feature in the law, namely, that as there

had been condonation—as she had forgiven

those acts of which she complained, and con

sented, in spite of them, to return to her

husband's house, she could have no legal re

medy afterwards. She endeavoured with equal

ill success to obtain legal interference, either

for the restoration of her children, or for com.

pelling the assignment of some cause for the

cruelty of withholding them; more especially

as the custody was not with the father, but

with different members of his family, to whom

he himself, verbally and in writing, attributed

the infliction of that public trial, and the re.

fusal of proper terms of access; and to whose

hands, therefore, it was a double misery to see

her children confided, since she was thus com

pelled to yield them, not to their father, their

other parent, and natural friend and guardian,

but to those whom she had every reason justly

to consider as her most bitter personal foes;

to those to whom she had been falsely de

famed—by whom her husband had, according

to his own shewing, been driven onwards when

he would fain have stopped; and by whom,

finally, her return to his roof, and the conse

quent enjoyment of her children's society, had

been prevented.

separation was attainable, would have pro

duced discord and hatred." p -

Besides, it is to be observed, that those

who argue in favour of this bill bring it in

not for the benefit of the mother, but of the

children. We grant that in many cases

the mother is harshly and cruelly used, but

this is not the evil intended to be remedied :

it is the possible injury which the children

may suffer, deprived of her care and society.

Now, has it never struck the able and learned

persons who are the fathers of this bill, that

a separation of the parents is the greatest

calamity that can happen to their children?

Say that the mother is barbarously used;

if she seeks her children's welfare, let her

endure to the end: let her bear all things

for them: in almost all cases she will re

claim her husband by this conduct, but at all

events she is thus acting as her children's

best friend. Let her not, even if she be

permitted, take the tremendous responsi

bility of bringing them up as the suspicious

offspring of a widowed wife; let her not ex

pose them to the doubts and sneers of the

world, which all children in this unhappy

situation are sure to meet; let her not,

whatever her ability may be in mind or

means, leave them the unhappy inheritance

‘that their parents could not live together;’

‘that their mother brought them up while

their father was alive;’ ‘ that the reason was

never fully known,'—leaving a charitable

world to suppose what cause it pleases.

We think that any thing that would bring

about this state of things is one of the

greatest of social evils which can be in

flicted on society; and as we must believe

that this bill would have this tendency and

effect, we cannot support it, and we have

arrived at this conclusion, not without some

pains and difficulty, from the knowledge

that it has been introduced, and supported

by many, with the best possible motives.

1–– 1.

SUGGESTIONS FOR THE ENFRAN

CHISEMENT OF COPYHOLDS,

AMongst the various plans and suggestions

for the enfranchisement of copyholds, we

observe a letter of Mr. John Meadows

White, the solicitor to, the Tithe Commis

sioners, addressed to James Stewart, Esq.,

M. P., a member of the Committee of last

session, who has been engaged in framing

a bill to effect the objects of the Committee.

* This argument was most admirably put

by Sir Edward Sugden, in the debate in the

Commons. See also Dwight's Theology.
T 2
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The great 'practical experience of "Mr.

Whiteº him to particular attention;

--- we sha abridge and extract such parts

of his letter as appear to us the most im

portant. lans alread

After, ining various plans already

tººnsuggeste

A more, simple, mode of pººl. for

enfranchisement may be found in a short act,

passedº session of 1837 (c. 50), intituled

“An Act to facilitate the Conveyance of Lands

and Buildings, for the purposes of two acts,

assed respectively in the 5th and 6th years of

#. ..". ing William IV. : viz. the

Poor Law Amendment Act, and Workhouse

Property Act.” This act was introduced for

the purpose of facilitating the completion of

several sales or purchases, by unions or

parishes, of copyhold property for workhouse

urposes. e act is taken nearly verbatim

}. a bill to facilitate the amendment of the

Poor Laws, introduced into the House of

Commons in the previous session of 1836, but

which did not reach a second reading. That

bill was drawn by me, as solicitor to the Poor

Law Commissioners. This plan seems to me

as simple as any that can well be desired, its

principle being no less simple than the plan.
The principle is to allow of enfranchisement

as if it were an ordinary sale in the market.

For in fact there is no tenure, fine, rent,

heriot,or service, however complicated, strange,

or burthensome, which does not find its price

when put up to sale by public competition.

And it is notorious, that not a day passes in

which transfers of this kind of property are

not made without the slightest difficulty. The

plan on which the principle is based, assumes

that the vendor and purchaser are both willing

parties, and that a contract for sale has ac

tually been inade. "The Poor Law Commis

sioners are then to ascertain the difference in

value between such property valued as free

hold, and the sum or fine, or any other pay

ment, heriot, or service, valued as copyhold,

and to direct that difference to be paid to or

º: the use of the lord of the manor,

or other person entitled to such heriot, &c.:

and from the period of such payinent or in

vestment, the lands are to be of the tenure of

free and common socage. A provision is

added, extending the powers in any workhouse

act, enabling persons under disability to con

vey, to this bill. And a further provision is

made, giving the lord of the manor a power of

appeal within seven days after a tender of the

amount to be paid on enfranchisement has

been made to him... In that case two valuers

are to be appointed, one by him and the other

by the Poor Law Commissioners, which two

are to appoint an umpire before they act, and

their award is to be binding. And the 12th

clause requires the stewards of the manors of

which the copyholds are holden, to enter on

the court rolls, a certificate of enfranchise

ment, under the hands and seals of the Poor

Law Commissioners, and to furuish a copy of

* * * Suggestions for the Enfranchisement of Copyholds. * * *

such entry, for which duties he is to receive a

fee of ll., and the certificate is thenceforward

to be evidence of the enfranchisement.

It does not appear to me that any injustice

is done in this case, which, so far as the vendor

and purchaser are concerned, is voluntary,

although, quoad the lord, it is compulsory.

For the value of the property may, I think, be

fairly assumed at the freehold price, deducting

the value of the copyhold fines, rents, heriots,

and services. This difference is in truth the

property of the lord. The steward's fees will

afford an additional ground for deduction, if

any plan of enfranchisement include com

pensation to them. If, therefore, in the case

of a sale of copyholds, the purchaser can thus

buy them at the freehold price, paying the

relative value of their interests to the copy

holder, the lord, and his steward, why could

not a general enfranchisement be effected on

similar principles, substituting in the rooin of

the Poor Law Commissioners, the Tithe Com

missioners, or, if necessary, special commis

sioners for the purpose, who, by such means'

as they thought fit, or as might be defined for:

them in the act, should ascertain the relative

value above noticed, and assess that value on

the copyholder, payable either in gross or by.

way of rent charge, perpetual or for years, to

the lord and the steward? And there would

be no hardship in extending this kind of com-º:

pulsion somewhat further, by a provision that

after any given period no copyholds should be

sold, except as freeholds, under these provi--
siens for enfranchisement. i. it º'

Such a plan has the further advantage of

being easily made available to individuals, or

in whole manors, either on the voluntary or

compulsory system. Thus, adopting the

principle of the Tithe Commutation Act, it'ſ

might be made purely voluntary for a period."

(say) of two years, and then compulsory at the
discretion of the commissioners. nd in

either case power might be given to them, as

and when they see fit, to ascertain and assess

the value payable to the lord and steward in

any manor, such value being apportioned by a
document with schedules similar to those

already in use in the parochial commutations

of tithes. In such case any party might re.

deem this value as he pleased, or on fixed

terms and at fixed periods, according to the

provisions of the act. tº

Two objections may be started on the part

of the lords of manors, which will require

consideration. One, that it would not bejust",

to enact a measure compulsory on them andºf

not on their tenants. The other, that to allow”

of individual enfranchisement would be highly

injurious to their interests, and cut up theirº

manors into mere patchwork, or leave them.”

without the means of forming a homage orº

exercising a right. ºf ſº, yeottº

As to the first point, it is to be borne inº

mind that the principle on which compulsoryº

enfranchisement is sought, is to get rid of anº

anomalous and somewhat "barbarous tenure,”

operating to the great detriment of agricul.”

ture, aud the free enjoyment and transfer of .
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property. ... In removing this evil, no injustice

van be done to parties who, as lords of manors,

would receive full value for their rights. But

great injustice might be done by a forced pecu

niary, payment from parties whose want of

means may induce them to submit to an infe

rior and even oppressive kind of tenure, as a

less evil than horrowing money to buy, it off.

Probably the difficulty, would be met by the

proposal for converting the value to be paid to

the lord into a perpetual rent-charge, redeem

able at the option of the copyholder at a given

number of years' purchase, or on other defined

terms as in the case of land-tax. So that in

every manorial schedule, after the column,

finding the value to be paid to the lord, another

might be added fixing an annual rent-charge

payable in lieu of the gross sum ; and either

redeemable at that amount or on any other

equitable terms to be defined in an additional

column.

As to the other objection, if it be deemed

of sufficient importance to require provision

for meeting it, there would be no difficulty in

providing that no individual enfranchisements

should take place except with the consent of

the lord for the first two years (or any other

period to be named in the bill). But, in order

to prevent subsequent impediments of the like

kind, it might be provided that where any

given number, say one-third, of the tenants of

a manor in number and estimated extent,

should, require it, the commissioners inight

estimate the value of the lord's interest in the

whole manor, and this third be allowed to en

franchise on, payment of the gross value.

Where, two thirds joined, then the lord and

the minority of the copyholders should be

compelled at once to enfranchise, either on

payment of the gross value or of the fixed re

deemable rent-charge.

* * * *, ºf it, sº tºº

On the subject of the compensation of

stewards to manors, Mr. White remarks

that, -

*** * * * * * * *-
-

Looking at the principle of compensation

for loss of offices, affected or abolished by the

modern changes in the law, and the extent to

whichit has been carried by the commissioners

of compensation, it is clear that stewards of

courts baron are entitled to compensation on

any compulsory enfranchisement of copyhold

or customary tenures. And, as every plan of

enfranchiseinent must in a great measure de

pend for its success on an equitable provision

for adjusting the rights of all parties, any sys

tem, which shall omit a provision for com

pensation to stewards will run the risk of

failure. The same remark will apply to the

office of bailiff, reeve, recorder, or any other

officer of a manor duly appointed, and to

whose appointment fees of office are an inci

dent. But in many of these cases, the com

pensation, may be a charge on the lord’s in

terest in the manor, a point which will be

easily ascertained, and adjusted according to the

peculiar customs of each manor. The mode

of compensation would seem to be the fixing

to
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a value of the emoluments of the office as in

perpetuity, and then awarding the value off

interest ºf the steward, &c., whether for life

or year, or otherwise in the ºppºintment,"

— ––––––– ——
- -

BANKRUptcy REFORM.".

MR. Montagu's proposed bill. To AMEND

the Law RELATING to BANKRUrts." "
" " " . . . . . * * * , * , , , " : * * * * * * : * * * * * * * * * * * *

[Continued from page 102, ante.]

The following clauses are proposed as to
* . . . . * : * , * : * ~ * T : º -*.*.* : *

protecting payments of money in mortgage or

pledge. - . . . . . . . . . ! ... ."

Whereas by an act which passed in the#.
year of the reign of his late Majesty King.

George the Fourth, intituled “An Act to amendº

the laws relating to bankrupts,” it is enacted

that all payments really and bond ſide made,

or which shall hereafter be made, by any bank

rupt, or by any person on his behalf, before,

the date and issuing of the commission against

such bankrupt, to any creditor of such bank

rupt (such payment not being a fraudulent

preference to such creditor) shall be deemed

valid, notwithstanding any prior act of bank:

ruptcy by such bankrupt committed; and

payments really and bona fide made, or which

shall hereafter be made, to any bankrupt.

before the date and issuing of the commission

against such bankrupt, shall be deemed valid,

notwithstanding any prior act of bankruptcy

by such bankrupt committed; and such cre

ditor shall not be deemed liable to refund the

same to the assignees of such bankrupt: Pro

vided that the person so dealing with the said

bankrupt, had not at the time ofsuch payment

by or to such bankrupt notice of any act of

bankruptcy by such bankrupt committed.

Andwhereas such enactment does not extend

rotect payments of money advanced on

pledge: Be it therefore enacted that such

enactment shall from henceforward extend to a

mortgage or pledge of goods as well as to a sale.

The 6 Geo. 4, c. 16, s. 82, protects all pay

ments made by a purchaser of goods, notwith

standing a prior act of bankruptcy. (Cannon v.

Deneur, 10 Bing. 296; Heel v. Farmer, 9

Barn. & Cres. 45; Wullis v. Bank, 4 Adol. &

Ellis, 37; Sanderson v. Gregg, 3 Stark. 72;

Cash v. Young, 2 Barn. & Cres. 113, and see

1 Mont. &. Ayr. Bankrupt Laws, 580;) but

this clause does not protect money advanced on

pledges, &c. –10 Bing. 296.

It is also proposed to empower the Lord

Chancellor, or Court of Review, to order pay

ment of the bankrupt's allowance.

And whereas a bankrupt is not entitled to an

allowance until a final dividend has been de

f. “

clared, which, in cases where part of the estate
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of such bankrupt is abroad, or reversionary, or

in remainder, or attended with litigation, is

productive of great evil:

* Be it therefore enacted that the Lord

Chancellor or the Court of Review may, in

such cases as may appear just and proper, upon

a petition presented for that purpose, order

such allowance to be paid to the bankrupt as

to the Lord Chancellor or Court of Review

may seem meet.

Provided always that notice of such petition

shall be inserted in the “London Gazette,”

and that the allowance so ordered shall not ex

ceed the sum to which the bankrupt shall be

entitled, supposing a final dividend had been

then made.

By the existing law, the most meritorious

bankrupt who may have paid 19s. in the pound,

is not entitled to any allowance until there is a

final dividend, which, in large or litigated

estates, may not be until after the lapse of

many years; which appears to defeat the whole

intention of the legislature.

- - The most important of all the proposed

enactments is, that a declaration of bankruptcy

upon er parte evidence shall not be advertised

until the person or persons declared bankrupt

shall have had an opportunity to show cause

against such declaration.

Be it enacted, that notice of every adjudica

tion of bankruptcy shall be forthwith served

upon the person or persons adjudged bankrupt

to attend before the commissioner or cominis

sioners, at a time and place in such notice to

be mentioned, and that until the service of

such notice the adjudication of hankruptcy

shall not be advertised,

Provided that if to the said commissioner or

commissioners it shall appear that such person

or persons cannot be found, or that personal

service will be attended with injurious delay, it

shall be lawful for the said commissioner or

commissioners to make such order for substi

tuted service thereof as to him or them shall

seem meet. . . . .

... And be it further enacted that such person,

his attorney, and counsel, shall be allowed to

attend before the commissioner or commis

sioners to show cause why the declaration

shall not be advertised, and shall be allowed to

inspect the proceedings, and take copies of the

depositions, and be heard, either personally or

by his counsel or attorney, against such adjudi

cation. And if upon such attendance before

the commissioner or commissioners, he or they

shall be satisfied that the person is not a bank

rupt, it shall be lawful for such commissioner

or commissioners to reverse such adjudication.

Provided always that nothing herein con

tained shalf extend or be construed to extend

to prevent or in any ".
decthe person or persons declared bankrupt.

affect the seizure of

Bankruptcy Reform.

On this subject, Sir Samuel Romilly, when

examined before a committee of the House of

Commons, said, “Another part of the bankrupt

law, which has long appeared to me to require

alteration, and which I have known in many

instances productive of extraordinary injustice

and oppression, is the facility with which com

missions can be taken out. If a trader is in

debted to any man in 100l. or if any person

will swear that he is indebted to him in that

amount, the real or pretended creditor, ifhe

can get any witness to swear that an act of

bankruptcy has been committed, may, without

the least previous intimation, and by a mere

ea parte proceeding, make his debtor a bank

rupt: the immediate consequence is, that all

the man's property is taken possession of ; his

trade is put a stop to, and he is compelled to

surrender to the commission, and to submit to

be examined as to all his concerns; and all this

though he might be able, if an opportunity

were afforded him, to prove that he had never

committed any act of bankruptcy, and that he

does not owe the man who is prosecuting the

commission a single shilling. This proof he

can only be allowed to give upon a petition to

the Lord Chancellor to supersede the commis

sion, or in an action which he may, bring

against the messenger or the assignee to reebver

his property. Several months must elapse,

several years may, and sometimes do elapse,

before he can have such a petition or sueh an

action finally decided. In the mean time, not

only is all his property withheld from him, but

it is in the hands of the person with whom he

is contending, and affords the means of pro

tracting the litigation, and of supporting his

oppressor in his injustice.” *

Mr. Montagu, expressed similar opinions

when examined before a committee of the

House of Commons, and he has frequently

published such opinions. * * * * * *

It is also proposed to enact that the validity

of a transfer or assignment of a policy of

assurance shall not be affected by notice, not

having been given of such transfer or 'as

signment at the office where the assurance is

effected. - ; : * *

ºf nº tº ºw

… wºn 9 a

- * * * * * * *

****
-

. . . . . . . . . . . . . v., º' -
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FORMS OF NEW WRITS

#. UNDER l & 2 Vict. c. 110.

**t, * *- : * * - * - -

It is on pened, that the following Forms of

Writs, framed by the Judges pursuant to the

statute 1 & 2 Victoria, c. 110, s. 20, be used

from and after the first day of March next,

with such alterations as the nature ofthe action,

the description of the court in which the action

is depending, the character of the parties, or

the circumstances of the case may render neces

sary, but that any variance, not being in Inatter

of substance, shall not affect the validity of the

writs sued out.

... No. 1.-h'rit of elegit, upon a judgment in

the Court of Queen’s Bench, upon an action ºf

assumpsit.—Victoria, by the Grace of God,

of the United Kingdom of Great Britain an

Ireland, Queen, Defender of the Faith, to the

Sheriff of—greeting: Whereas A. B., lately

in our court before us at Westminster, by the

judgment of the same court, recovered against

, C.D. #'—, which, in our said court before

us, were adjudged to the said A. B., for his

damages which he had sustained, as well on

occasion of the not performing of certain pro

, mises and undertakings then lately made by

the said C. D. to the said A. B. as for his costs

and charges by him about his suit in that be

half expended, whereof the said C.D. is con

victed, as appears to us of record; and after

wards the said A. B. came into our said eourt

-before us, and, according to the form of the

“statutes in such case made and provided, chose

to be delivered to him all the goods and chat

tels of the said C. D. in your bailiwick, except

his oxen and beasts of the plough, and also all

such lands, tenements, rectories, tithes, rents,

and hereditaments, including lands and here

ditaments of copyhold or customary tenure in

“your bailiwick, as the said C. D., or any person

...intrust for him, was seised or possessed of on

the– day of —, in the year of our Lord

—, on which day the judgment aforesaid was

2 entered up, or at any time afterwards, or over

which the said C. D. on the said day of

*, or at any time afterwards, had any dis

posing power which he might, without the

assent of any other person, exercise for his

town benefit, to hold to him the said goods and

chattels as his proper goods and chattels, and

to hold the said lands, tenements, rectories,

tithes, rents, and hereditements respectively,

according to the nature and tenure thereof, to

him and to his assigns, according to the form

“of the said statutes, until the damages aforesaid,

together with interest upon the said sum of

... +-, at the rate of four pounds per centum

" per annum, from the– day of —, in the

year of our Lord ——b shall have been levied.

* The day on which the judgment was en

tered up. -

* The day on which the judgment was en
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Therefore we command you that, without

delay, you cause to be delivered to the said A.

B. by a reasonable price and extent all the

goods and chattels of the said C. D. in ſyour

bailiwick, except his oxen and beasts of the

plough, and also all such lands, tenements.

rectories, tithes, rents, and hereditaments, in

cluding lands, and hereditaments of copyhold

or customary tenure in your bailiwick, as the

said C. D., or any person in trust for him, was

seised or possessed of on the said—— day of

—e, or or at any time afterwards, or over

which the said C. }. on the said— day of

—d, or at any time afterwards, had any dis

posing power which he might, without the as

sent of any other person, exercise for his own

benefit, to hold the said goods and chattels to

the said A. B. as his proper goods and chat

tels; and also to hold the said lands, tene

ments, rectories, tithes, rents, and heredi

taments respectively, according to the nature

and tenure thereof, to him and to his assigns,

d until the damages aforesaid, together with in;
terest as aforesaid, shall have been levied. And

in what manner you shall have executed this

our writ, make appear to us at Westminster,

immediately after the execution thereof, under

your seal, and the seals of those by whose oath

you shall make the said extent and appraise

ment, and have there then this writ. . . .”

Witness, Thomas Lord Denman, at West

minster, the– day of—, in the year of

our Lord —.

No. 2–Writ of elegit, on a rule made in the

Court of Queen's Bench for payment of money.

—Victoria, by the Grace of God, of the

United Kingdom of Great Britain and Ireland,

Queen, Defender of the Faith, to the Sheriff

of— greeting. Whereas lately in our court

before us at Westminster, by a rule of the said

court, entitled, &c. [as the case may be] the sum

of £ was by the said court ordered to be

paid by C. D. to A. B. and afterwards the said

A. B. came into our said court before us, and,

according to the form of the statute in such

case made and provided, chose to be delivered

to him all the goods and chattels of the said

C.D. in your bailiwick, except his oxen and

beasts of the plough, and also all such lands,

tenements, rectories, tithes, rents, and here

ditaments, including lands and hereditaments

of copyhold or customary tenure in your baili

wick, as the said C. D. or any person in trust

for him, was seised or possessed of on the

— dav of , in the year of our Lord—,

on which day the said rule was made, or at

any time afterwards, or over which the said C.

D. on the said —— day of — ”, or at any

time afterwards, had any disposing power,

which he might without the assent of any other

tered up, or in case the judgment was entered

up prior to the 1st of October, 1838, say “from

the 1st day of October in the year of our Lord

1838.”

• The day on which the judgment was en

tered up.

a The day on which the rule was made.
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person exercise fºr his own benefit, to hold to

him the said goods and chattels as his proper

goods and chattels, and to hold the said lands,

tenemennts, rectories, tithes, rents, and here

: ditaments respectively, according to the nature

and tenure thereof, to him and to his assigns,

until the saidsum of £-—, together with in

terest upon the said sum of £--, at the rate

of four pounds per centum per annum, from

said—day of —, in the year of our

Lord a, shall have been levied. “Therefore we

commandyou that without delay you cause to

he delivered to the said A. B. by a reasonable

price and extent, all the goods and chattels of

the said C. D., in your bailiwick, except his

oxen and beasts of the plough, and also all

such lands, tenements, rectories, tithes, rents,

and hereditaments, including lands and here

ditaments of copyhold or customary tenure in

your bailiwick, as the said C. D. or any person

in trust for him, was seised or possessed of, on

the said —— day of b, or at any time after

wards, or over which the said C. D, on the said

— day of — ”, or at any time afterwards,

had any disposing power which he might with

| the assent of any other person, exercise for

is own benefit, to hold the said goods and

chattels to the said A. B as his proper goods

and chattels, and also to hold the said, lands,

tenements, rectories, tithes, rents, and here

ditaments respectively, according to the nature

and tenure thereof, to him and to his assigns,

until the said sum of £–, together with in:

terest as aforesaid, shall hav been levied, and

in what manner you shall have executed this

our writ, makeº, to us at Westminster,

immediately after the execution thereof, under

your seal, and the seals of those by whose oath

you shall make the said extent and appraise

inent, and have there then this writ. . .
Witness, Thomas Lord Denman, at West

minster, the– day of —, in the year of
- our Lord—." tº as ey - - .

; ; ; , ; ; ; * * * -

* No.3–hºrit ofelegit on a rule made in the

Court of Q. B.{!" ayment of mºney and costs

—Victoria, by the grace of God, of the

United Kingdom of Great Britain and Ireland,

§.º. of the Faith, to the Sheriff

of— greeting. Whereas, late in our court

before" is at Westminster, by a rule of the

said court, entitled, &c. [as the case may br]

the sum of £--was, by the said court,
ºrdered to bepºliº"D. to A. B., together

with the costs of the said rule, which said

costs were afterwards, on the-—day of—,

taxed and allowed by the said court at the sum

of £--. And afterwards, the said A. B.

came into our said court before us, and ac

cording to the form of the statute in such case

made and provided, chose to be delivered to

him all the goods and chattels of the said

C. D. in your bailiwick, except his oxen and

a The day on which the rule was made, or

in case it was made prior to the 1st of October,

1838, say “from the 1st day of October, in the

year of our Lord 1838 ‘’ - * *

The day on which the rule was made. .
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beasts of the plough ; and also all such lands,

tenements, rectories, tithes, rents, and heredi

taments, including lands and hereditaments of

copyhold or customary tenure, in your baili

wick, as the said C. D., or any one in trust

for him, was seised or possessed of on the

—day of— in the year of our Lord ——

*, or at any time afterwards, or over which

the said C. D., on the said— day of—a,

or at any time afterwards, had any disposing

power which he might, without the assent of

any other person, exercise for his own bene

fit, to hold to him the said goods and ehattels

as his proper goods and chattels, and to hold

the said lands, tenements, rectories, tithes,

rents, and hereditaments respectively, accord

ing to the nature and tenure thereof, to him

and to his assigns, until the said two several

sums of £ and £——, together with in

terest upon the said two several sums of£–+

and £-—, at the rate of four pounds per

centum per annum, from the said —— day of

—— a, shall have been levied. Therefore

we command you, that without, delay you

cause to be delivered to the said A. B. by a

reasonable price and extent, all the goods and

chattels of the said C. D. in your bailiwick,

except his oxen and beasts of the plough;

and also all such lands, tenements, recto

ries, tithes, rents, and hereditaments includ

ing lands and hereditaments of copyhold or cus

tomary tenure, in your bailiwick, as the said

C. D., or any person in trust for him, was

seised or possessed of on the said— day of

— b, or at any time afterwards, or over

which the said C. D., on the said day of

——b, or at any time afterwards had any

disposing power which he might, without the

assent of any other person, exercise for his

own benefit, to hold the said goods and chat

tels to the said A. B. as his proper goods and

chattels; and also to hold the said lands, tene

ments, rectories, tithes, rents, and heredita

ments respectively, according to the nature

and tenure thereof, to him and to his assigns,

until the said two several sums of £-—

and £——, together with interest as aforesaid,

shall have been levied. . And in what manner

you shall have executed this our writ, make

appear to us at Westminster immediately after

the execution thereof, under your seal and the

seals of those by whose oath you shall make

the said extent and appraisement, and have

there then this writ.
* * * ****

witness. Thomas Lord Denman, at West.

minster, the– day of— in the year of

our Lord —. a s = * * **, *, *,

[The other forms will be given in the next

number.]
• * * **

- —T

* The day on which the costs of the rule
Were taxed. . . . . .

a The day on which the costs of the rule

were taxed, or in case that day were prior to

the 1st of October 1838, say “from the 1st day

ofº: in the year of our Lord 1838.” “

b The day on which the costs of the rule

were taxed. i

•.

* * *- :
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**** * ºn ºn ºf

—ified tº ºr

aziris ºf ºire Ciyaucellur's Court.”

ºil, a tº '-'.------ ... . . . . . . . i*

"gift to wife s serARATE USE. — what

told - constitutes it.

- ºn º - -

, , tº

14) .”

it, in dren as he should leure at his death, und.

-ow, default of such children, given over after ||

~iºr the death of the wife, is not a gift to her ||
tº separate use. - - tº * is

-

ºthomas Smith Stokeley, by his will, dated||

in 1816, gave all the rest and residue of his

personal estate and effects, after payment of

his debts, &c. to two trustees, named Brother

ton and Clayton, on trust to invest the same º -

in government stocks or funds, and to stand

possessed thereof, in further trust to pay the

dividends to his wife for her life, “to be by her

applied to and for the maintenance of herself

and of such child or children as he (the tes

stator) might happen to have at the time of his

decease.” And in default of such children,

and after the death of the wife, the capital of

the stock was given to the testator's brother's

children The testator died soon after the

date of the will, leaving his wife surviving, but

without issue. The wife married again, and

"she and her husband filed a bill against the

acting and surviving trustee for an account of

the testator's estate, and for carrying the trusts

of his will into effect. The defendant de

ºtnurred to the bill on the ground that it was

the husband's bill, and that he had no interest

in the property, as it was a gift to the wife for

her separate use, and therefore she ought to

have sued by her next friend, apart from her

husband. * -

*Mr. Knight Bruce and Mr. Purvis, in sup

port of the demurrer, argued that the words

of bequest clearly implied a gift to the wife's

separate use; and in support of their argument

they cited several cases, among which were

the cases of Darley v. Durley,• Massey v.

Parker, Kensington v. Dollond c -

*The Pice Chancellor, without hearing the

counsel for the plaintiffs against the demurrer,

said, he was clearly of opinion that the wºrds

of bequest in this case did not constitute a gift

to the separate use of the wife. In all the

cases that were referred to, in which the sepa

rate estate was admitted, the gift was expressly

to the “sole,” or to the “separate” use of the

woman. No such intention could be inferred

from the words used by this testator. To con

stitute a gift to the separate use of a woman,

so as to exclude the husband's marital right,

the terms should be clear. He, therefore,

overruled the demurrer.

tºurille and hºiſe v. Clayton.—Sittings at

Lincoln's Inn, February 4, 1839.**

+++
++-

a 3 Atk. 399.

b Myl. & K. 174. S. C. 9 Leg. Obs. 203.

c 2 MI, & K. 181.
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| | | | | [Before the Four Judges.}ºº
- - , sº * * * * * * * * * * :º

| occupation.--L1Ability to Rate-nºiſ,
- - - * ... •. . . • *- :

| Where any independent occupation for pri

º, vute advantage is discoverille, rateuli

º, immediately attaches, ºr ºil tº º

Superior Courts : Vice Chancellor; Queen's Bench.

iſiºn is *-** -* A

---Held, that property left to trustees for main-b" MWhere, therefore, certain personsiademnced

sº, tenance ºf testator's wife, and such chil- ||
suns of money to build a bridge, and oh
ſtained un act%.ſ.l.º. incorpo

ruted them as trustees for the purpose

currying the act into#. und gree the

power to levy tulls and to pam thereout such

| money, heyond their own unrundºs, as they

might hate borrored from other persons

on mortgage of the tolls, and then emport

ered then to pay interest on their own ad

vunces, and finally to pay off those advanc, s,

after which the bri genras to become public

property, und the tolls were to wease ; ſt

was held that the trustees were beneficial

occupiers, and were rateable as such. **

The sessions had confirmed a rate impose

on the defendants, but directed the opinion o

this Court to be taken upon a case which stat

in substance the following facts. In the ;
Geo. 3, an act was passed for the pur. se of

removing an old wooden, bridge, which then
existed over the Irwell, and substituting one of

stone in its place. There were several pºrsons

who were willing tº subscribe in advance

certain sums of money for this purpose.
The act recited these facts, clared* then de

for the purposesthat the sunscribers should, t

of carrying the act into effect, be incorporated

as the trustees of the Blackfriar's Bridge, and

that as the money so subscribed might uot be

found sufficient for the object in view, the

trustees should be at liberty to borrow money.

to be secured uponi. which should be

levied upon persons and carriages passing over

the bridge. It then gave power to levy tolls,

and directed that the tolls, so levied, should, in

the first instance, be received by the trustees,

and applied in repairing the bridge, and in ºther

uecessary expenses; then,.."; the

interest on the mortgages, then in the reduc

tion of the mortgages themselves, andwhen

the mortgages had iº reduced, then in the

payment of 7% per cent. interest on º: money

advanced by the original subscribers; and in

the event of ...'...'. such sur

plus was to be applied in paying off the sums

so subscribed, and when such sums had been
completely paid off, then the tolls were to

cease, and the public were to have the benefit

of the bridge The question intended to be

raised was, whether the trustees of the bridge

were liable to be rated as beneficial occupiers,

Mr. Martin and Alr. Bere, for the parish,

These defendants are rateable to the extent of

the inoney received by them beyond what is

necessary to keep the bridge in repair, and to

pay the interest on the mortgages, and they

are so on the gronnd that to that extent they

are beneficial occupiers. That they do not

now receive any actual profit, makes no differ

eace in point of principle. In The King v.
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Parrott,a the occupiers of a coal mine were

rated, though they derived no profit from it.

In The King v. The Inhabitants of the parish

of Liverpool,h it was held that the trustees of

the Dock and Harbour of Liverpool were not

rateable in respect of the dock dues &c., an

that case was afterwards upheld in The ſing

v. The Beverley Gas Works." In the latter case

The King v. The Commissioners ºf Sulter's Load

Sluice,” was relied on. But not one of those

cases apply to the present; for in each the

money raised was applied strictly to public

purposes, and on that ground alone was the

exemption from liability to rating admitted.

The principle was fully considered in The Di

rectors of the Poor of Bristol v. Waite,” where

Lord Denman said, “so soon as any indepen

dent occupation for private advantage is dis

coverable, rateability inmediately attaches;”

and “if by beneficial, is meant profitable, or

any thing like it, the expression is obviously

fallacious; and upon this point all discussion is

superfluous, because the case of an unprofitable

and losing, occupation (expressly so found) of

a coal mine, has been held no exeimption from

rateability.” The case of The King v. St. Giles,

York,f is not an exception to the rule laid down

in the other cases, for there an occupation

of a private nature was discoveralle, and rate

ability of course attached. The last case on

this subject, is that of The Queen v. The Cor

poration of Liverpool, decided in the present

Terim,8 where it was held that under the 92nd

section,of the Municipal Corporation Act all

the sources of income there inentioned were

corporate property, and as such, were appro

priated by that section to public purposes, and

were consequently not rateable to the relief of

the poor. That ease will, perhaps be cited on

the other side, because some of the sources of

income there had proviously been rateable and

rated. But the answer to that case is that it

depended on, the construction of a particular

section in the Municipal Corporation. Act,

which operated a change on the nature of the

property, and made it entirely and exclusively

public, and therefore could not affect the

general question of rateability. . . . .

... Mr. L. Peel and Mr. Waſher, contra.-There

is no dispute here as to the principle by which

cases, relating to rating, where there is a hene

ficial occupation, are to be decided. But it is

contended that this case does not fall within

that principle. It is not denied that there is

no beneficial occupation of the trustees, so

far as the money paid for interest on the loans

to third-persons, is concerned. It is, conse

quently, conceded that that money is employed

in a public purpose, and is therefore not rate

able. Then what difference can there be whe

ther the money advanced for such a purpose

is advanced by the trustees or by strangers ?

The money is equally applied to the works

a 5 Term. Rep. 593. b. 7 Barn. & Cres. 61.

c 6 Adol. & E. 645. d 4 Term. Rep. 730.

e 5 Ad. & Ellis, l ; 2 Har. & Wol. 70.

f 3 Barn. & Ad. 573.

& Ante, L. O. Wol. 17, p. 219.

Superior Courts: Queen Bench,

which are to be performed for the public bene

fit. By the provisions of the act, when the

building of the bridge has been completed, the

real estate is to be vested in a corporate body,

That is for the benefit of the public. Unless

therefore a distinction exists between the

different portions of the money advanced, ac,

cording as they are advanced from, different

sources, there is no ground; for saying that

there is any beneficial occupation of these

trustees.” They do not receive the money on

their own behalf as trustees, but receive it to

pay over to two classes of creditors, who have

advanced sums of money to be applied to a

public purpose. That they themselves happen

to form one of those classes makes no difference

in the case. The legislature has treated them

like other creditors on the fund. This, case

cannot even be likened to that of The King v.

Mºrſi ld, h where saleable underwoods, were

held to be annually rateable, though not cut

down more than once in twenty years, for

there it was possible to say when they would

realise a profit, and to take the progressive

value of them as they advanced to that state;

but here, nothing of the sort can be done.

The case of The King v. The Inhabitants, of

Liverpool," and The King v. Weaver,kare

strictly in point, and must govern the present

case. ** ; : *t is

Mr. Justice Littledale.—Here are several

gentlemen of large fortune, who are desirous

of building a bridge. They get an act of par

liament for the purpose; they advance money,

and they get others to advance money. The

bridge produces tolls, which are rated,—the

gentlemen say that they ought not to be rated,

because they have not a beneficial, occupation

of the bridge, having already expended money

on it. That was their speculation, and whether

they derive any actual profit or not from the

speculation, at this moment makes no differ

ence. The bridge may be ultimately a benefit

to the public; it inay be so at present, but if in

the mean time, parties invest their capital in it

for the purpose of receiving an interest from

that capital, they must be rated for su much

of the occupation as goes to pay them that

interest. With respect to the case: off The

King v. The Inhabitants of Liverpool, ºthere is

no doubt that the Court held the docks solely

and entirely for the public benefit, and that the

money derived from the dock dues was applied

solely and entirely to public purposes. It was

the same with the case of The King v. The

Trustees of the River Weuver. Those cases

therefore do not apply to the present; and, I

am of opinion here that, the trustees havez a

beneficial occupation, in respect of which they
are rateable. * , , , );

Mr. Justice h'illiams.- I am of theisane

opinion. The Sulters’s Luad Sluice case, was

the foundation of all those which have since

occurred: and the principle there clearly laid

down was, that profits would be rateable, ex

h 10 East, 219. , ºr

i 7 Barn. & Cres, 61. k Ibid. 70, n.

1 4 Term Rep. 730.
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cept where, as in that case, they could not pos

silly be diverted to other than public purposes.

That principle was most strictly applied in The

King v. The Inhuhitunts of Liverpool, and The

Rºng v. The Weaver Wivigution; and in the

very recent case, that of The Queen v. The

Corporation of Liverpoºl, m, we adhered to the

same rule; and the Municipal Corporation

Act having made all the property mentioned

there, public property, and having devoted it

entirely to public purposes, we held it for that

reason alone to be exempt from rate. “All

those cases, therefore, do but illustrate one

principle, and that principle seems to have

been properly acted on here by the sessions. .

*Mr. Justice Coleridge.—I own that I think

this an extremely clear case: rateable property

is here oceupied by a corporation, and whe

ther so occupied for the purpose of the men

bers of that corporation getting any profit

from it, or for no other than public purposes,

is a question which seems to me answered by

the fact that the trustees are persons who have

advanced money under the security of an act

of parliament, and receive the tolls, out of

which they are to pay themselves interest'on

their advances, and then to pay off these ad

vances. If any part of the money received by

theºn, is devoted to their own private purposes,

it is a beneficial occupation so far as they are

concerned. It is so received here.

3,3 Rule discharged.—The Queen v. The Trus

fees ºf the Blackfriar's Bridge (Lancashire).-

h. T. 1839. Q. B. F. J.
*** * * * * *

*** -, - . .”.

-

-

- Comman 33ſrag.

* chANGrNG vex UE.-Grounds of APPLICA

wº,ſº lº is • Ti ()N.

ºf . , , ; *

• *-ºw ſº . . . .

... In order to obtain an order to change the

a venue aſter issue joined, the defendant

liga, must state sume strong and precise

... grounds as a reason for his motion being

, li granted. .

ºn Ateherley, Serjt. moved for a rule, calling

ºupon the plaintiff to shewcause why the venuein

this action should not be changed from London

to York. It was sworn by the defendant that

this was an action brought by the plaintiff

against him, to recover certain books, papers,

deeds, &c. and also the amount of 2,400l. on a

Łbill of exchange, together with other sums,

amounting in all to 97,000l., charged to have

been received by him in his capacity of

a steward to the plaintiff, who was a gentleman

of large property in Yorkshire. He, besides,

5 stated that the matters in difference extended

over a period of 18 years, and that they all re

ferred to transactions which had occurred at

Huddersfield, in the county of York, and

that the accounts which would be brought in

question at the trial would amount in all to

several hundred thousand pounds; that the

consideration of the bill of exchange arose in

the county of York, and not elsewhere, and

that the deponent believed the trial of the

m Ante, p. 219.
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cause would last four days; that it was ºbe.

lieved that the plaintiff's witnesses all resided

at places far distant from London, and that it.

would be necessary for the defendant to sub

a sixty persons, who were all resident in

ork, the cost of whose carriage to and from

London, &c. would be, at least, 2,000l., while,

if the case were tried in York, an expenre of

500l. only would be incurred. The defendant

finally stated that he was unable to bear the

expence of a trial in London, and that he had

a good defence on the merits. . It was sub

mitted that sufficient special grounds had been

shewn to induce the Court to graut the rule,

the application being made atter issue joined.

Wilde, Serjt, shewed cause and produced

affidavits, in which it was stated that the

aceounts between the parties had been settled

up to July, 1887, and that this action was in

effect only brought to recover 1,700l. ion

account of the rents since received by the

defendant, and on the promissory note. All

that the plaintiff complained of was, that the

defendant kept the rent-book. The plaintiff's

most material witnesses were in London, being

the clerks in a banking-house, and it was

sworn by the plaintiff that he merely believed

that the object which the defendant had in

endeavouring to procure “the trial of this

cause in York, was to give his counsel an op

portunity of making an abusive speech to the

jury against the plaintiff, and that the plaintiff's

case would not last four hours. * * * * * *

Atcherley, Serjt. in support of the rule—The

defendant's affidavit was positive as to the

inconvenience which would result, if the cause

were tried in London. The eause might be tried

as well in York as in London. [Tindul, C. J.-

We must be quite satisfied of your right to re

move the trial of the cause, before we take

away the positive right of the plaintiff]º The

reasonableness of the defendant’s application

was clearly made out; for it was useless to

incur so much unnecessary expence as inust

ensue from the cause being tried in London.

Tindal, C. J.-I never heard of an appli

eation of this sort being made without some

particularity in the affidavit, so as to convince

the Court that that which is stated in such

broad and general terms as are here used, is

consistent with "fact.…Then the defendant

swears that he has sixty witnesses, and that it

will cost 2000l. to bring them to London.“We

should have been better satisfied if there had

been some account given of the nature of this

debt; and I am not satisfied with the affidavit of

the defendant, for there is an answer to it that

the plaintiff’s case will not take four hours. It

is a matter of wonder to me, that it is sworn

that so large a sum is in question, without it

being stated of what it consists. If we granted

this rule, we should be taking away a right

which the plaintiff possesses, but we cannot do

so without something certain being sworn,

Rule discharged.—Thornhill v. Oastler, H.

T. 1839. C. P.
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Cºrrbequer of 39Leag.

AMRNDMENT or Record-Affinawit of

GOOD DEFENCE.

The Court trill not interfere where a juſge

at nisi, prius hue amended the record, it

ſhiheing doubtful tehºther he possessed the,

outer, unless the defendant shews by aff

liaiſºlarit, thut, he has .###". with

which he was not prepared at the time. ,

Crowder moved to enter a nonsuitain this,

cause.—The declaration alleged that the plain

tiff agreed to buy, and the defendant to sell as

largeº of potatoes, the produce of 100

lugs of land, at the price of 2s. per sack, to

be paid on delivery of the potatoes by the de

fendant within areasonable time; and although

a reasonable time had elapsed, and the defen

dant had been requested to deliver the same,

yet the defendant did not, nor would deliver,

nor had he intended or offered to deliver the

said potatoes, but on the contrary had wholly

omitted so to do. Plea, that the defendant

did not undertake to deliver the potatoes. The

cause was tried before ºſtmºn, J.; at the as:

sizes for the county of Wilts; and it appeared

that the defendant stated to the plaintiff that

he had just planted about 100 lugs of land

withºpotatoes, when the plaintiff agreed to

purchase the produce at 2s. a sack, and to

gather them at the proper time, he (plaintiff),

also bearing the expense of the digging, &c.

sºft'ſ º tºº ºld ºf

|

t

t

g

n

ir

h

72

p

* -
º

ºff vººr ºr nº

ºntº'ſ ºdºrº is ºr

to permit and suffer him to dig the same ye

i º

the amended form, the defendant might º

judge had no power to amend as he had5.

at the time. In such a case leave

1838. Excheq.
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It was objected by the defendant that this

amounted to , a material variance from the

pleading ; and the learned Judge amended the

declaration by inserting these new terms;

‘the same to be dug by the plaintiff at the

usual time for digging the same , and to be
paid for by the plaintiff to the defendant, at

the said last mentioned time;” and, although

he defendant was requested by the plaintiff
tº

º

he defendant did not nor would permit or

suffer the plaintiff to dig the same, but wholly"

refused so to do; by means whereofth

tiff lost great -

was then found for the plaintiff, but leavewa *

Pliº
ains and profit, &c. A v.

iven to make the present motion. It

ow urged that if the plaintiff had decla

leaded differently; and therefore that theº

Lord Abinger, C. B.-The Court cannot *

ıterfere unless you have an affidavit thatº
ave a defence on which you were unpr º:

to plead de
ovo would be granted. . . . . . Tºy

Parke, B.-I am not qutite clear as to the

ropriety of the amendment; but unless the

judges are liberal in allowing amendments toº

be inade, the rule, which confines the pl

to one count will operate as a great hardship.

aintiff
Tº

- ***

Rule refused.—Stansbury v. Matthews,M. `.
ºivºwer,

ºgo*.

lºº iſomºlf,

-- ºsſº

ºf . * ****

* . . . . º.º. tº

* :

*** * ,

... -- iº s.

- **
* : * * ,

^* ºrigin ºbºv; ,

*... "

- sº
; : º

—1 — - -
- -| spºnd. IMPANb, Noºroºk.]_Hoºk. Norrisºn. Oxroup. WasrekN. N.Wairs. S. w ALEs." I

***ś'TS. Lapenmau. Tindal. Ld. Abinger. B. Parke. - B. Gurney. ---- Xu,leri
!--# J.Bosanquet ".*} Little i. ſ. Alderson. J. Patteson.jj.E. J. Williaus, J. Coleridge

Satur. Feb. º: - - - - - - § Reading

Tuesd 2 : ** -f- ". . . . [...: - Carlisle

Wººyººſ. i. Hertford - -----, wººl ºf
Thursday - - - - - * - - |N ... - Oxford Winchester ---- - º

Frida f - - - - ewcastle . . . . .” --- ***

§º * : *hj th I, Jº C - - || -[&º -, - - - - - Swansea, , , ,

onday jºiáNorthamp- -º-º: ford -
-§ly Aſia tºº, ; ** Durham wrº Salisbury - * . . . . . Yº

riday 'º º * --- º - city | | |jºy 1. Lincoln and Aviesbur | id - York & city stair rd - - Welchpoolº, * º!
onda --- s aidston - - o - - -- - - - - eststownfººt.§§ 12nºſº buſy. maſ t ne *-* - - - |Dorchester . . . . . . ."
}.ºy 13| - - - - - - - - - - - - - Bala - Cardigan s - t

#!'";Nailingill, biºlº | | | | | | k-cºlº
Saturday, 16 ſand town Bedford - - - - - - - - - - - - - Carmarthºlº
Monday - - || - " - " |Lewes tº . - Shrewsbury |Exeter & ||, …- * -[&buru’ſ wº

Tuesdav, 19 Derby - - * . . . . - - ... [city Carnarvon | . . . . . .

Wednesday ź. - - - Huntingdºn - . . . . -

Frida 22 Leicester & Fºº x ºf - |Bea b .*.*.*.*.*.*.*
s - - - - - - " - umaris - - -R.y .*# ...in ſº:cºnds. ngston' Lancaster Hereford - - Beaumaris Brecon aſ a

Tuesday -a - - - - - - - - - |Bodmin - ºf

Wednesd º ić "-" - |* - - Liverpoolº - - - *. "º prºtºjº
- - * ck Bury St. Ed. ---- ---- - ucest - - old esteignW. àº; (w - - º : *-* | -- - ty §§, raunton che º, '''''''“Mºxº

tº cinescia - - cit - - - - - - - - -- ", , 1er , Ches º

Sºtº" | . . tº Norwººl... . . . . . . - *** **, *, *,-"—- —'s - º, sº wº

-

tº sº tººsº

- * --- +++++– ºn

tº dº sº.



-: , ; ; ; ; ... ºr 1. º i- º

Circuits of the Commissioners for the Relief of Insolvent Debtors. 285.

ſt nº ***'', i. grºſſ; 78 ºntºnati, tº
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...,n CHRCUITS OF THE COMMISSIONERS FOR THE RELIEFOF INSOEVENT ºr a

--- iſ ºf . . . - * * ; in DEBTORS • * * * * * * tº wingº

º 'º nº * * * * - ºtºſ;z ºf ºº*º * \º yº) \\

* * SPRING CIRCUITS, 1839,ºn Anglesey, at Beaumaris, Monday, April 1,

Jſ, sºſº in ºf a ºn Carnarvonshire, at Carnarvon, Tuesday, April

04/ordshire, at Oxford, Thursday, Feb 21

. At the city of Bristol, Thursday, March 21.

H. R. Reynolds, Esq. Chief Commissioner,

herºsiº, at Realing. Thesday, Fºg. "

orcester and City,Satur:Wºrcestershire, at

Cºrºtºrº gºladnorshire, at Presteigne, Tuesday, Feb. 26.

#: ºfordshire, at#. Wednesday, Feb.

44 - tº -L-1, - -- - *-- sº

- Mºnmouthshire,atMonmouth, Friday, March 1.

Brecknockshire, at Brecon, Monday, March 4.

Cardiganshire, at Cardigan,March 6 ednesday,

Marc
-

Pembrakeshire, at Haversfordwest and town,

Friday. March 8... • * - -

Carinqrthenshire, at Carmarthen and Borough,

Monday, March 11. . . -

Glamorganshire, at Swansea, Wednesday,

March 13. - - -

Gimºganshire, at Cardiff, Friday, March 15.

Gloucestershire, at Gloucester and City, Mon

day, March 18.

Somersetshire, at Bath, Saturday, March 23.

Somersetshire, at Wells, Tuesday, March 26,

Devonshire, at Exeter and City, Thursday,

March 28.

Devonshire, at Plymouth, Monday, April 1.

Cornwall, at Bodmin, Wednesday, April 3.

Dorsetshire, at Dorchester, Saturday, April 6.

h’iltshire, at Salisbury, Monday, April 8.

At the town of Southampton, Tuesday, April 9.

Hampshire, at Winchester, Wednesday, April

10. , , , , - -

*" NorthERN circuit.

J. G. Hurris, Esq. Commissioner.

Rutlandshire, at Oakham, Thursday, Feb. 21.

Yorkshire, at Sheffield, Friday, Feb. 22.

Yorkshire, at Wakefield, Monday, Feb. 25. ,

At the City of York, Saturday, March 2.

Yorkshire, at York Castle, Monday, March 4.

At the City of Kingston upon Hull, Wednesday,
March 6.

Yorkshire, at Richmond, Friday, March 8.

Durham, at Durham. Saturday, March 9.

Northumberland, at Newcastle upon Tyne and

Town, Tuesday, March 12. -

Cumberland, at Carlisle, Friday, March 15.

Hºestmorland, at Appleby, Saturday, March

16. - -

JWestmorland, at Kendal, same day.

Lancashire, at Lancaster, Monday, March 18.

Lancashire, at Preston, Monday, March 25.

Lancashire, at Liverpool, Tuesday, March 26.

Cheshire, at Chester and City, Thursday,

*** **** * ****t

Merionethshire, at Dolgelly, Thursday, April
4. º 'º º ºv -

|Montgomeryshire, at Welch Pool, Saturday,

April 6,ºr in tº ºn, … ...,

Denbighshire, at Ruthin, Tuesday, April 9. nº,

Flintshire, at Mold, Wednesday, April 10......

tº a -º- iº 2 tº . . . . . . . . . . ". . .

upwash circuit. " |º
* . º T. h. Bowen, Esq. Commissioner... ', ºn

Esser, at Chelmsford, Friday, March 1. . . . .

Esser, at Colchester, ..";March 2. 1: .

Suffolk, at!. Monday, March 4. --

*Norfºlk, at Yarmouth, Wednesday, March 6.

Norfolk, at Norwich, and City, Thursday,

--

March 7. - -

Norfolk, at Lynn, 'Saturday, March 9.

Suffolk, at Bury St., Edmonds, Monday,
- 1arch 11. º º ºº !º w ~ º - * :

cºlºur, atcambrid e, Tuesday, March
- 'ſ ºf 2" in; it hit

Huntingdonshire, at Huntingdon, Wednesday,”

March 13. - ºf ºr ºit,

Northumptonshire, at Peterborough, Thursday,
March 14. " " " sº ºf ºtiussu º

Lincolnshire, at Lincoln and City, Friday,

March 15.

alſº Town of Nottingham, Monday, March

Nottinghamshire,

March 19. -

Derbyshire, at Derby, Wednesday, March 20.

Leicestershire, at Leicester, Friday, March 22.

At the City of Litchfield, Saturday, March 23.

at Nottingham, Tuesday,

| |Staffordshire, at Stafford, Monday, March 25.

| Shropshire, at Shrewsbury, Thursday, March

"28. -

tº

h'arwickshire, at Birmingham, Saturday

March 30. ----

Shropshire, at Oldbury, Monday, April 1. ...

At the City of Coventry, Tuesday, April 2.

h'arwickshire, at Warwick, Wednesday, April
3. ºr ºut º -- º,

Northamptonshire, at Northampton, Saturday,
April 6. • tº wº

Bedfordshire, at Bedford, Monday,April 8. ,

Buckinghamshire, Tuesday,atº Aylesbury, 9.
*

April 9, . . . . . .

- Home circuit ****".
* **, *, ºrs tº sº. • - --> , , , , .

h". J. Law, Esq. Commissioner.”* …"

Susser, at Horsham, Tuesday, Feb. 26. "

At the City of Canterbury, Saturday, March

16. , , sº º

Kent, at Dovor, Monday, March 18. ºlº

Kent, at Maidstone, Tuesday, March 19. . .

Hertfordshire, at Hertford, Tuesday, March 26.March 28.
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º, tº CHANCERY SITTINGS,

After Hilary Term, 1839.
-- *

Mit is,º t

*

ºr ºf ſo - - - ), ºr

" " stfare the Hart chantellar."

ºn at Lincoln's INN. nº lº

yº to ." tº ºf Codrington v. Johnson,

Thursday..re." pt...lid. and the Causes

" " -t, -in' last Paper, ºr " l

- iſ The First Seal.-Appea

Monday ... ll { Motions and Appeals.

Tuesday 12 ) .

Wednesday ... 13 || |

Thursday ... 14

Friday ... 15

Saturday ... 16

Monday ... 18

Tuesday.' ... 19 |

Wednesday ... 20 -

| rºw...a... . . of The Second Seal—Ap

rhursday - ... 21. peal Motions and ditto.

Appeals and Causes.

Friday ... 23)

*Saturday, .. 23| "

4 Mlonday, ******. 25 . . . . . . . . . . .

Tuesday .. 26

Wednesday .. 27

Thursday .. 28

Friday ... March I

Saturday it !-- 2

Appeals & Causes.

Monday ..

Tuesday .. 5
ºts ºf , , ; ; ;g nº rava - --

º The Third Seal.—Appeal
Wednesday ... n. 64 "Motiºns and diº.

* Thursday .. 7 \ ,

riday al... . * .
z 8. ,

Saturday ... .9 º

Monday ... ll

Tuesday. ..., , 12 \ . . . . .

Wednesday ... 13) Appeals and Causes.

Thursday " .. 14 |

Fri ... 15

Saturday . ... , 16

Monday ... 3
Tuesday 19/ -

- “s * * : . . The Fourth Seal.—Ap

Wednesday ... 20{ peal Motions and ditto.

Thursday ... 21 Petitions,

Sueh days as his Lordship is occupied in the

House of Lords, excepted.

--

... A

33rforc túr Úice CŞăittelſgr.

AT LINCQLN's INN.

Monday ...Feb. 11. The First Seal.-Motions.

Tuesday. ... 12\P. Demurrers, Excep

Wednesday ... 13% tions, Causes, and Fur

Thursday”. 14%sº****
3.1.... " '' '' hort Causes, Unoppose

º ... .. 154 Petitions, and ditto.

aturday ... 16 Pleas Demurrers. Exce
--- - • * * * ºw, *** p
Monday - e. # tions, Causes, and Fur

Tuesday . . , 1. ther Directions.

Wednesday .. 20

The Second Seal.—Mo

Thursday .. 21 “...” “.

Sittings of the Courts. .

Short Causes, Unopposed

Friday - - *} Petitions, previous, to

General Paper.....'

; :: *.

Pleas, Demurrers, Excep

tions, Causes, and Fur

ther Directions...}, , it

Monday .. 25

Tuesday, , , . . . . 26

Wednesday. ..., 27

Thursday ... . 28 J º ºn it.'

ºr: - Short Causes, unopposed
Friday ... March 14 Petitions, and ditto.”

Saturday .. #"; Excep

Saturday . . . ă,

Monday .. 4 tions, Causes, and Fur

Tuesday .. , 5 J ther Directions. ºf

Wednesday . . . 6 The Third Seal.--Motions.

Pleas, Demurrers, Excep

Thursday 4. { tions, Causes, and Fur

S ther Directions." --

- - - hort Causes, unopposed
Friday 8 Petitions and ditto.

Saturday ... .9

Monday ... 11

Tuesday ... 12

Wednesday ... 13

Thursday ... 14

15{ Short Causes, unopposed

Petitions and ditto.

Saturday ... 16 ! Pleas, Demurrers, Excep

Pleas, Demurrers, Excep

sions, Causes, and Fur

ther Directions.

Friday

Monday ... 18 tions, Causes, and Fur

Tuesday ... 19 y ther Directions.

Wednesday .. 20 The Fourth Seal.—Mo

tions, * *

Thursday .. 21 Petitions. . .
… i

Short Causes and unopposed Petitions on

Friday the 22d March. -

The Vice Chancellor, will sit at Lincoln's

Inn Hall on the 4th of February, and subse--

quently till the First Seal, to hear Motions.

- * , , , , , , ºf

38efore tijc ſūaster uſ the 3tuſ[3. , ;

AT THE toLLS.

Thursday ... Feb. 7) Pleas, Demurrers, Causes'

Friday ... '8 : Further Directions, and

Saturday ... 9), Exceptions. . . . . ºf

Monday ... 11 Motions.

Tuesday, ... 12) ** : ***, *

Wednesday ... 13
- ... *, * ºf

º - - #! Pleas, Demurrers, Cau

- - - ses, Further Directions

i. - - # and Exceptions. 2

Tuesday ... 19

Wednesday 20

Thursday .. 21 Motions. General

R-ta. Petitions in the Gener

Friday ... 22 Paper. ſº

* ºn ºf 3

Saturday .. 23

Monday .. 25

Tuesday . . 26 - -

Wednesday .. 27 | Pleas, Demurrers, Cau

Thursday ... 28) ses, Further Directions,
Friday ... March 1 and Exceptions."

Saturday .. 2 -

Monday .. 4.

Tuesday . . 5



Sittings of the Courts.-Legal and Medical Coroners.

Wednesday..." "6 Motions.

"Thursday. .. 7

É.” . . .

Saturday . .9

ºnly.* ... 1 || ||

weh*:

ºri, nº

wrºtºſ.

*Tuesday ... , 12."ºº
Wednesday ... 13. urther Directions, and

| Thursday .. }: Exceptions.”" .
*Friday ºf . º.º. 15 | irº * * * * * ºil 1,

º, 16 || ºf . ºil

“Monday * 18), " . . . . º.
- Tuesdayº 1 . - ºf º

Wednesday .. 20 Motions. º

28, land. !” “o ſ Petitions in the General
... Thursday nº..., 21 -

f º Paper.

-10° ºffs, ºf ſº, * ..., , , ; ; ;

Short and Consent Causes, and Consent Pe

beations, every Tuesday at the Sitting of the

Court.nº, º -

ºzº.º.º. º

-** iºn. º Cºuttu Crchequer.

"After Hilary Term, 1839.

bºº Lord Abinger. -

tº ; ; ; ; ; ; *... • *.

is,..., p.a. i ſ Pleas, Demurrers, & Fur

Friday ... Feb. 1( ther Directions.

u "." "Mr. Baron Alderson.
"Saturday *...* 2 Petitions and Motions.

Thursday .. 7 Causes.

Friday ... " 8 Petitions and Motions.

ſº Saturday'; ... 19 Causes.

Further Directions, Ex

a Tuesdays *{ ceptions to Reports, &

ozºa ºr ºn lº Causes, º

.2ºf ſº iſ tº Lord Abinger.

Wednesday ... 13 Petitions and Motions.

*- ºr ºf . . | Pleas, Demurrers, Excep

Thursday" .. *{ tions, and Further Di

rections.

" ' " "Mr. Baron Alderson.

"Friday'''''' ... 15 m

Mºy ... is] Causes.

Further Directions, Ex

Tuesday *{ ceptions to Reports, &

Causes.

Wednesday .. 20 Petitions and Motions.
tº ) .… ', .

-*iº ºf

* * *

Chucem's 33entſ).

MIDDLESEX.

February 7 to 12 Common Juries.

13 to 16 Special Juries.

is tºns, - LONDON.

Monday ... Feb. 18 Adjournment Day.

Cummum 33Icag.

iſº, )

* – ". Middlesex. -

* February 4 to 9 inclusive. Common Juries.
11 to 14 .. Special Juries.

LoNDoN.

Monday ... February 15 Adjournment Day.
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SHERIFFS COURTS; LONDON.

wºº—A vº.

§:i.hereby given that the Judge of the

eriffs' Courts, London, has inted the

j.lºº l of issues,

directed to be tried before him, under the pro

visions of the Law Amendment Act, of the

|| 3rd and 4th Will. 4, cap. 42. And all writs

for the trial of such issues must be left at the

four days before the day of trial.

Sheriffs’ Court Office, in Whitecross Street,
*isiºn

By order of the Judge,

1839. Yº: , , ºft

February Friday 8, , . Thursday 21.

March . . . . Thursday, 7. Friday,º
April . . Thursday, 11. Friday, 26.

May. Friday, 3, . . . Thursday 16.
June Thursday, 6 . Friday, 21.

July . . . Friday, i2 . Thursday,25.

September "". Thursday, 19. Friday, 27,

Qctober ." . Thursday, 10. Friday, 25.
November. Thursday, 14. Friday, 29.

December. Friday, 6 . . . Thursday, 19.

The Court will sit at Guildhall at elevenweldek
..? *: - wº-ºº:

* * , predº. * -º
Lill-liili

º, if .. *1 bººt

LEGAL AND MEDICAL coroners.sº * - wrºtoff

Refeatung to our last number for the ground,

on which we think the coroner should be se

lected from the legal profession, we have now

to add the authority of the legislature in sup

port of our opinion. ... ºf

By the Administration of Justice in Bo

roughs Act, 6 & 7 W.4, c. 105, s. 6, in case

of illness or unavoidable absence, the coroner

for the time being of any borough, town, or

city, named in the Municipal Corporations

Act (5 & 6 W. 4, c.76), is empowered and

required by writing under his hand and seal,

to appoint a fit person, being a barrister at

lur, or an attorney of one of the Courts at

h'estminster, and not being an alderman or

councillor of such borough, &c. to act for

him as deputy coroner during the illness or

unavoidable absence of such coroner, but no

longer or otherwise. Provided the mayor or

two justices of such borough, &c. shall on each

occasion certify under their hands and seals

the necessity for the appointment of such

deputy coroner; and such certificate shall

|state the cause of absence of the coroner, and

shall be openly read to every inquest jury

|summoned by such deputy coroner.

We need scarcely add, that if the legislature
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deemed it necessary to provide that the

deputy should be a barrister or attorney, a

fortiori, the coroner himself should be a bar

rister or attorney. * , , ,

NOTES OF THE TERM.

costs IN Electron cases."

The Court of Common Pleas on the last day

of Term, pronounced judgment in Fector v.

Beacon, affirming the validity of the Speaker's

certificate for costs in the Maidstone case.

They also decided that the action was maintain

able as a separate suit against one of the indi

vidual petitioners, it having been objected,

among other things, that the action should

have i. jointly brought against all. The

clauses, giving the Speaker jurisdiction, they

held, were not to be construed with the strict

ness applicable to pena. enactments, their ob

ject and effect being to moderate and diminish

the amount already incurred.

conduct of ATTorneys.

In the Queen’s Bench three cases came on

the last day of term as to the conduct of

attorneys.

As to the first, the rule was made absolute.

It called on the attorney to answer the matters

of the affidavit, and to pay the costs of the

application. Lord Denman said, “I do not

know what may be the motives of the party

making this application; buthe has done great

service in bringing practices before the Court,

which cannot be submitted to for a moment.”

Mr. Platt applied for an attachment. It was

referred to the Master to exercise his discre

tion whether the matter should go further.

In another case, Sir F. Pollock, on the part

of the Law Society, succeeded in opposing the

re-admission, the Court not giving credence to

the statement of the applicant, and intimating

that it was a much more important question

than whether the attorney had received the

amount and lost it.

The third case was sent before the Mas

ter. It related to delivering a plea, falsel

urporting to have been signed by counsel.

ord Denman said, “these things must be put

a stop to.”

We shall probably be able to give full re

ports of all or some of these cases, and in the

mean time these short notes may be useful.

LAW BILLS

INTENDED TO BE BROUGHT INTO

PARLIAMENT.

#30ttät di Commiſing.

ADMINISTRATION OF JUSTICE.

To improve the Criminal and Civil Jurisdic

tion of County Courts. 11th Feb.

Lord John Russell.

For keeping and authenticating Registers of

Births, Deaths, and Marriages.

Lord John Russell.

To provide a general form of Aſfirmation for

all persons who believe the taking of any

()ath to be forbidden. 8th Feb. Mr. Hawes.

For the better ordering of Prisons. I th Feb.

Lord John Russell.

To regulate and enlarge the Summary Juris

diction of Justices. 11 Feb.

Lord John Russell.

For further improving the Police in and near

the Metropolis. Ilth Feb. Mr. F. Maule.

LAW's of property.

For the better protection of Purchasers

against Judguments, Crown Debts, and Fiats

in Bankruptcy. 12th Feb. Sir E. Sugden.

To amend the Law of Copyright. 12th Feb.

Mr. Serjeant Talfourd.

For the Enfranchisement of Lands of Copyhold

and customary Tenure. 21st Feb.

Mr. James Stewart.

LAW OF PARLIAMENTARY Elections.

For the registration of Parliamentary Electors.

8th Feb. Mr. Attorney General.

Controverted Elections. 14 Feb.

Lord Mahon.

To amend the jurisdiction for the Trial of

Election Petitions. 14 Feb. Sir R. Peel.

PRIVATE BiLLs.

Resolved, that this House will not receive

any Petitions for Private Bills after Friday, the

22d day of this instant February.

Resolved, that no Private Bill be read the

first time after Monday, the 18th day of March

next.

Resolved, that this House will not receive

any Report of such Private Bill after Monday,

the 10th day of June next.

THE EDITOR'S LETTER BOX.

The new practice relating to Equity Retain

ers is a serious subject, and we recommend

our correspondent T. L. J. not to treat it with

mere facetiousness.

The Letter of “A Constant Reader” re

#. the business in the Master’s Office in

hancery, shall be attended to.

The grievances mentioned by P. R. A. as to

the Taxation of Costs, &c. shall be noticed at

an early opportunity.

Construction of Will.—The case of Tate v.

Clark, with the report of which we have been

favoured by a correspondent, is printed, and

will probably appear in our next number.

Errata.—In the report of the case Dent v.

Bennett, p. 266, ante, read, at the heading,

Lord Chancellor for Pice Chancellor; and in

the last sentence but one of the judgment, ex

punge the word not.
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THE ENFRANCHISEMENT OF

COPYHOLDS. **

No. IV.

We have devoted considerable space in

several of our preceding Numbers, to the

opinions, of the most eminent persons in

the profession as to the propriety of the En

franchisement of Copyholds, and we came

to the conclusion a that “there is an over

whelming weight of professional testimony

in favor of the entire enfranchisement, and

the conversion of all lands into free and

common socage,” and we now proceed to

inquire the most desirable mode in which

this can be accomplished. And let us first

see the opinions as to this, expressed by the

learned persons who gave evidence before

the Real Property Commissioners.

Mr. Serjt. Edmund Lawes thinks, “that

there could be no greater difficulties than

those which arise on all questions of in

closure:”— Mr. Charles Butler, “that the

legislature either by direct enactment, or

conferring adequate powers on the lords of

manors, may remove all impediments :”—

Mr. W. Clowes, that “by means of an

enactment and commissioners, the change

might be gradually effected:”—Mr. Parke,

“that much additional facility might be

given to enfranchisement by legal enact

ment, by allowing persons having particular

estates only, or being under disabilities &c.,

to enfranchise, under proper preservative

provisions of the interests of other parties,

similar to the facilities furnished under the

Land Tax Redemption Acts:”—Mr. Bell,

“that the only thing is, to give as ample

power as possible to enfranchise, and to

enable the tenants to raise money to pay

for enfranchisements.” Mr. Humphreys

thinks that compensation might be fixed by

a general act. Mr. Sidebotham says, “it

is frequent in common inclosure acts, that

the copyhold is allowed to be enfranchised;

and I do not see why that should not be

general which has succeeded well in par

ticular cases.” Mr. Bellenden Ker, “I

think the plan of permitting enfranchise

ment for a fixed perpetual rent, would be

beneficial, and that the rent might be ascer

tained by indifferent sworn valuers.” Mr.

Morley considers “that compensation might

be ascertained, as in making turnpike roads.

on canals.” Mr. Senior “thinks it would

be advisable to appoint district commis

sioners of high character, and adequately .

remunerated, to ascertain the terms on

which the copyholds in their respective

districts should be €nfranchised.”

These are the only suggestions made as

to the mode in which the enfranchisement

should be effected. And it will be seen

that arbitrators or commissioners of some

sort are generally indicated. But there

would have been an evident difficulty in

appointing a new commission for this pur

pose; it was therefore a happy idea which

occurred, we believe, first to some of the

members of the Select Committee of last

session, to render the Tithe Commission

available fºr this purpose. “It has ap

peared to them, they say,” in their report,”

“that the Tithe Commission which has

been recently established by act of parlia

ment, affords a tribunal well qualified to

deal with this important subject. The

Tithe Commissioners have for some time

pursued an inquiry of an analogous nature,

a See ante, p. 209, 226, 257.

vol. xviI.-No. 510.

b Printed 16 L. O. p. 425.

U
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and have at their disposal a machinery

adapted for adjusting the rights of all parties

interested in copyholds. Your committee

are therefore happy to state that having ap

plied to the Tithe Commissioners, they have

intimated an opinion that they can under

take this duty advantageously;” and the

Report thus concludes: —“Your committee

look forward with confidence to the speedy

and entire abolition of this tenure, as a

means of greatly simplifying and improving

the law relating to real property. They

earnestly desire that measures may be

speedily taken to accomplish this object,

and it appears to them that the best mode

of effecting this, would be by giving every

facility to enfranchisement for the term of

three years, and that after that period, the

enfranchisement should proceed on the com

pulsory principle, and they recommend

that a bill should be introduced having this

object, in the next session of parliament.”

This opinion, thus simply expressed, has

gained much ground throughout the country,

since the promulgation of the report, and

we have reasons to think it is shared by

many stewards and lords of the manor, as

well as by copyholders and others. There

have been several recent publications by

gentlemen well acquainted with the subject,

all of which, more or less, adopt the views of

the Report, and none as far as we know,

are in opposition to it. Mr. Rouse,_and

every thing from him is valuable,–has

published a tract to assist the calculations

of enfranchisement, and has given many

elaborate tables for the purpose." He says,

after alluding to the resolutions of the com

mittee, “an attentive consideration of the

subject, will satisfy any one that means may

be adopted for carrying the resolutions of

the committee into effect, so as to be really

equitable towards the interests ofall parties,”

and this he thinks should be done, among

other things, by introducing tables into the

bill. Mr. White, to whose able letter to

Mr. Stewart, we adverted in our last Num

ber, also follows up the view of the Report,

but disagrees with Mr. Rouse as to the

introduction of tables in the bill, which he

thinks “would incumber the measure, if they

have first to be tested, and without such

a test, the legislature would probably be un

willing to adopt them.” Of this opinion

also, is Mr. Reginald Bray, whose pamphletd

• Remarks on Copyhold Enfranchisement,

by Rolla Rouse, Esq., of the Middle Temple,
1839.

d A Letter to James Stewart, Esq., M. P.,

on the Enfranchisement of Copyholds, 1839.

(to which we shall hereafter advert,) has

chiefly the object of showing that tables

would not afford a fair guide for a general

measure. Mr. Bray is also favourable to

the employing the Tithe Commissioners for

the umpire.

Thus stands the question at present, and

as Mr. Stewart has given notice of his bill,

founded on the report, we shall soon have

occasion to return to this interesting subject.

THE PROGRESS OF LAW REFORM.

The present Session promises to be a very

active one, so far as the reform of the law is

concerned; and although we do not anti

cipate any measures of a very sweeping

nature, yet we consider that, in the absence

of great reforms in church and state, much

may be done towards those practical im

provements which have long been de

manded. Her Majesty, in her opening

speech, thus directed the attention of Par

liament to the subject: —“The better en

forcement of the law, and the more speedy

and certain administration of justice, are of

the first importance to the welfare of the

community; and I feel assured that you

will be anxious to devote yourselves to the

examination of the measures which will be

submitted to you for the purpose of attain

ing those beneficial results.”

This is, doubtless, intended to allude to

the present Arrear both at Common Law

and Equity, and we shall certainly expect

that measures for lessening and relieving it

will shortly be introduced. We have heard,

we know not with what truth, that it is the

intention of Government to propose the ap

pointment of an additional Judge in Equity,

and also to give some additional strength

on the Equity side of the Exchequer, and

thus to endeavour to diminish the present

enormous pressure on the Courts of Equity.

The arrear at common law will no doubt be

lessened by the proposed Bill of Lord John

Russell for the improvement of the County

Courts, by the appointment of a salaried

chairman by the Crown on the application

of the Quarter Sessions. But we shall

observe on the details of this Bill when it is

in our hands. We have elsewhere adverted

to his speech.

Sir Edward Sugden, on Tuesday last,

obtained leave to introduce a Bill which

will be of great service to all vendors and

purchasers of real property. It is intended

to establish a registry of all judgments and
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crown debts which are intended to attach

on lands; and it is further proposed to re

lieve purchasers from their liability to evic

tion by the issuing of a fiat of bankruptcy

two months after the purchase is completed.

This is intended to alter the Bankrupt Act,

6 Geo. 4, c. 16, s, 81. We have to call

attention to this Bill, more especially to

the latter provision.

* Besides these measures, a long list is

already pressing forward for attention.

Mr. Serjeant Talfourd has again brought in

his Copyright Bill. There are also the

subjects of Copyhold Enfranchisement, ad

verted to in a preceding article ;-the

Laws relating to Lunacy;— Controverted

Elections; –First Fruits and Tenths; and

many other subjects of great interest.

Mr. Maule has, at last, been raised to

the vacancy on the Exchequer Bench, and

the number of Judges is now complete.

COUNTY COURTS AND SESSIONS.

THE House of Commons has given leave to

bring in bills for altering the constitution and

jurisdiction of County Courts for the recovery

of small debts, and of the Court of Sessions

for the trial of petty offences. Lord John

Russell, on moving to bring in the bills, made

several important observations. We shall take,

first, his Lordship's remarks on the intended

County Courts.

The two bills which he proposed to intro

duce contained the substance of the measure

introduced last year relative to county courts.

The first bill would empower the Crown to

appoint a salaried judge, for the purpose of de

ciding in cases of small debts in various parts

of the country. The bill would fix the amonnt

to which the jurisdiction of these courts would

extend, as well as the places in which they

should be held. His learned friend the Attor

ney-General had frequently complained of the

number of Courts of Requests, of the great va

riety and irregularity in their administration,

the proceedings being conducted by commis

sioners who had no knowledge of the law,

and whose attendance was not constant. He

thought, therefore, that the country generally

would receive with favour an amendment of

the law in this respect, and would be glad to

see the Crown empowered to appoint such

paid judges. He was not, however, sure that

there would be the same agreement with re

spect to the mode in which they should be

paid. He proposed that a return of the fees

received should be made to the magistrates at

quarter sessions, and that they should fix the

salary to be given to the judge, but not accord
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ing to amount of fees; and if the fees did not

amount to the salary fixed, that the deficiency

should be made up from the county-rate., ſº

Of the other part of the bill introduced last

year he now proposed to make a separate bill,

and which related to the appointment of a sal

aried chairman of quarter sessions. " Owing to

the late improvements in the criminal law, re

stricting the punishment of death to a few of.

fences, the jurisdiction exercised by the quar

ter sessions was now more important and ex

tensive than before, and he therefore thought

it would be advantageous to have a professional

chairman at the head of those courts. #.

proposed, however, that an option should be

left to the magistrates whether they would or

not have a professional chairman, and that only

on their application to the Crown should one

be appointed.

These were subjects of great importance,

respecting which he was anxious to learn the

opinion as well of those who had long at

tended to the question as of the country gene

rally. It could not be denied that the render

ing justice more speedy, and the lessening of

the length of time during which offenders

were imprisoned before trial, were subjects

which, remote as they were from politics, and

exciting but little notice, were nevertheless

matters of the greatest importance to the peo

ple at large. -

On the measure relating to the alterations

in the administration of Criminal Justice, his

Lordship said that every one had felt that, ae

cording to the present state of the law, there

was a great deal of unnecessary expenditure,

hardship, and delay, in the manner in which

persons guilty of very petty offences were dealt

with, inasmuch as they were committed to pri

son for the purpose of being tried at the quar

ter sessions, which did not take place for some

time after their committal.

Upon this subject the county rate commis

sioners, after discussing various propositions,

had expressed an opinion against giving any

summary power to justices of the peace to in

flict punishment with respect to offences

termed felonies, and suggested the erection of

a separate court, with paid magistrates, em

powered to decide on these matters.

The committee of the House of Lords last

year, after examining several witnesses, some

of whom were certainly entitled as authorities

to the highest respect, decided that the present

system was exceedingly objectionable, and that

it was desirable to give justices the power of

summary jurisdiction in cases of larceny. In

one of their resolutions the committee stated,

that if the exercise of this power should be li

mited to the cases of young offenders, the

whole advantage of it would not be obtained,

because a great many of the offences were

committed by adults. They therefore pro

posed that the magistrates sitting in petty

sessions should have the power of summary

jurisdiction in cases of larceny.

The committee of the House of Commons,

which sat last yearº: subject of the Me
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ºpºſal Pºliº fock, on the ºther hand,
§.." }. y of the question. They thought

§§ # to give to magistrates the power a

summary conviction in some cases, with respect

to which they did not at present possess that

power ; but it was also their opinion that as

this was in principle a great innovation, and

as it was iving the subject in such cases

of§§ ...' ch*i. should

be introduced with caution, and, in the first

instance the power should only be confided to

stipendiary" magistrates having professional

ºrienº, , , , . . . . .
There certainly was very great reason for

proposing some change on this sulject. In the

first place, as respected the law, there was not

after the passing of the act introduced by

Sir Robert Peel, any longer that ground for

arefusing summary jurisdiction which formerly

existed. The former state of the law was

yery absurd, for with regard to persons steal

inºſive wº , or "guilty of what was now

"called a malicious trespass, the remedy was

“not by a criminal proceeding, but by an action

for trespass. The bill of the Right Honorable

|Baronet gave a power of conviction to magis

_trates when the property injured was under

** small, "i, The consequence of that mea

that
sure, was, ºl when wood was cut down

º nd carried away, the justices of the peace
"might immediately convict and sentence the

offender to punishment ; but if the offending

tº party cut the wood into fagots, and left it on

the ground, or, as Serjeant D’Oyley had put

l, the case, if he cut the branches one day and

carried them off another, then the jurisdiction

of the magistrate ceased, and the offender must

be regularly tried at quarter sessions.

**This, as his Lordship observed, is not a satis

factory state of the law; on the other hand,

1, great evils arose from the imprisonment of

ºn persons for trifling offences for a long period

previous, to their trial. It was desirable that

punishment should be speedy, and that the

offenders should not before trial be liable to

the contamination of a gaol for several weeks.

* Considering that these evils required some

remedy, he proposed to give a power of sum

* .. conviction in certain cases of larceny,

limiting the punishment, if inflicted by ordinary

:iº in point of age,

imiting the offenders to be so dealt with to

ersons under fifteen years. With respect to

stipendiary magistrates, he proposed to adopt

the proposal of the police committee of last

year, and to give them the power of summary

conviction as well in the case of adults as of

... younger offenders, to whom he would give the

benefit of an appeal, as had been given by one

of Sir R. Peel's acts. The House of Lords

had proposed that an option should be given

to offenders, either to be tried at quarter ses

sions or by a magistrate; but he agreed with

Mr. Serjeant D'Oyley in thinking that it would

not be right to make this a matter of treaty

and negotiation between the court and the

offenders. Such a proceeding would be a

novelty in the established law of the land; and

therefore, in giving the offenders the right of .

County Courts and Sessions.

*

appeal, he was not disposed to allow them the

option before trial of selecting their court.

In making this change with respect to petty

sessions, he likewise proposed, in accordance

with, the suggestions made both by the com

missioners and by individuals to the govern
ment, to introduce greater regularity and förm

into the proceedings. At present there was a

great want of form at petty sessions. Various

fees were taken by the clerks, who had no

formal appointment, and this circumstance

was productive of a great want of uniformity

in the administration of the law. IHe proposed

that there should be regular returns of the

number of petty sessions, and of each of the

clerks appointed; and that a regular record of

the proceedings with respect to criminal law

should be kept.

On the subject of the different systems of

prison discipline, his Lordship stated his de

cided opinion that the system of separate con

finement was the best that could be introduced ;

but, finding many difficulties in the way of its

establishment, it was his intention to propose

a vote in the course of the present year to the

House of Commons, which would enable the

government to build a prison to be used for

the purpose of experiment on the subject.

For his own part, he must say that he did not

think that the experiment which it was now

proposed to institute, was wholly new. He

thought that some prisons in the United States

of North America furnished him with some

experienee on the subject ; but at the same

time he did not think that the minds of the

people of this country would be satisfied unless

something were done within reach of them

selves. He found it still more important to

make this attempt at this time, inasmuch as

the subject of transportation had been of late

so much considered, and the punishment of

transportation was in consequence likely to be

so much less inflicted than formerly. He

would give ample time for the consideration

of these bills, as he did not wish to hurry them

through the house, and he trusted that, whe

ther they were carried in the form in which

they were proposed, or having experienced

some modifications, they would be the means

of effecting considerable improvement.

It will be observed by our parliamentary

list, that there are not fewer than ten proposed

bills relating to Local Courts for the recovery

of Small Debts. It was observed in the course

of the discussion on the County Courts Bill,

that if that measure should be carried, it would

supersede the necessity of introducing any

merely local bills. º

* * * wº

***

wºod

º, tº wº

- tº

* . . . . . , tº
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NEW BILLS IN PARLIAMENT.

AFFIRMATION. ºl.

This is a b'll “to provide a general form ºf
sons who believe the

affirmation for all per

forbidden by their dutytaking of any oath to be
towards,d.
sects, entertaining conscientious objections to

the taking of an oath, have been admitted by
different acts of parliament tº make their so

lemn affirmation in lieu therof; and it is expe

dient that the like relief sh
to all persons who believe the taking, of any

{. #!" forbidden by their duty towards

God. It is therefore proposed to be enacted

** 1. That from and after the passing of this

act it shall be lawful for all such persons to

appear before the same authorities, at the

same times and places, and with the same S0

lemnities, as are provided by the acts made ºn

that behalf with respect to the oaths of allegi

ance, supremacy and abjuration, taken by per

sons accepting office or place, of profit under

the government, and then and there to make

and subscribe, in a book to be kept for that

purpose by the proper officer, the following

solemn affirmation and declaration ; (that is

to say)

I, A. B. of C., do solemnly and sin

cerely declare and affirm, that I believe

the taking of any oath to be forbidden

by my duty towards God.

ºf 2. That every person who shall have duly

made and subscribed such solemn affirmation

and declaration, and who shall, upon any

lawful occasion, be required to take an oath,

shall be permitted, instead thereof, to make

his solemn affirmation and declaration in the

words following; (that is to say)

I, A. B., do solemnly and sincerely

affirm and declare, that I believe the

taking of any oath to be forbidden by,”y
duty towards God, and that, I have duly

made and subscribed the declaration pro

vided in that behalf; and I do also, in the
same solemn manner, declare and affirm

[or promise, as the case may le.]

which said solemn affirmation and declaration

shall be adjudged and taken to be of the same

force and effect to all intents and purposes in
all courts of justice and other places where by

law an oath is or may be required, as if such
* parties had taken an oath in the usual form. .

* 3. That if any person making such solemn

affirmation or declaration, shall in fact not

have made and subscribed the preliminary

declaration hereby required, or shall wilfully,

falsely, and corruptly affirm and declare any

matter or thing which, if the same had been

sworn in the usual form, would have amounted

to wilful and corrupt perjury...every such

person shall be deemed, tº be guilty of wilful

and corrupt perjury, and, being duly convicted
thereof, shall suffer the punishment due to

that offence.

a

It recites that divers religiotis |

ould be extended lºº

t.— The Property Lawyer. 293

4. That a fee of three shillings and siapence

shall be paid by every person, making and

subscribing the pre iminary decl tion here

the officer of the courtinbefore mentioned to the offic
in which the same shall be made and subscribed - ******, Titi ºijºjiwº ty, ºntº lie

- **, *, *, * ºn tº ºd; intº of

** * * * * * Lil Lau

º * º tº stººd ºf ºnº

| THE PROPERTY LAWYER.' .
s º ºf * * *— tºº af

!º tº 12 nººoº ti > m, fºrtſ

ºw covenaNts for title...siºn dº

It has been decided, as far back asNokes's

cuse, 4 Rep. 80 b, that the express gove
mant for quiet enjoyment during the term,
qualifies and restrains the covenant in law

contained in the word demise; see also

Merrill v. Frame, 4 Taunt." 329. This

case has very recently been followed by the

Court of Common Pleas." Tindal, C.J.,

said, “The generality of the covenant in

law contained in the word demise is re

strained by the express covenant for quiet

enjoyment. The rule is laid down with

great generality in Nokes's case, as re

ported by Lord Coke. And I'must infer

that he is correct in describing that rule as

laid down by the whole Court, since he

says affirmatively that it was so held by

Popham, C. J., and totam curiam; and

Croke, after mentioning Popham, is merely

silent as to the rest of the Court. It has

been ingeniously argued that in the word de

mise, two distinct covenants are implied,—

one for title, the other for quiet enjoyment.

I am not prepared to deny that such is not

the general effect of the word demise; but

there is no authority for saying that an

express covenant on one point does not

qualify the whole effect of the word.”. And

Mr. Justice Coltman said, “It would be

dangerous to unsettle the rule in Nokes's

case, which has never been judicially ques

tioned, and I cannot distinguish the present

case from Merrill v. Frame. "There the

word demise was followed by a covenant
for quiet enjoyment, of which covenant

there had been no breach, because the

party who entered on the iessee did not

claim under the lessor. The question was

whether the implied covenant contained in

the word demise was not qualified by the

express covenant for quiet enjoyment. The

Court held it was.”–Line *. Stephenson,

4 Bing. N. c. 678.' '

! … :

* * * *
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..", "LAW of ATTORNEYs.
-ºiſe ly, ºn 92 -, -, -, -īt-, . . . . . . . . .

*"wires Rº-Aparission unsecessary. . .

;: 111010, it tº -ø

Whese a person was admitted as an attor

ney, but never took out his certificate, or

practised from the time of his admission,

the Court permitted him to take out his

certificate without the form of re-admission.

To the cases on this point, stated 13 L. O.

259, the following is an important addition.

Mr. Bazett applied, on the part of Mr.

Marshal, to ascertain from the Court whe

ther the usual notices for re-admission as

an attorney need be given. Mr. Marshal

having served the usual time, and complied

with the usual forms, was admitted as an

attorney, of the Court in Michaelmas Term,

1814. He did not take out his certificate

either then or since; and had not practiced

on his own account. He entered into the

service of an attorney in the year 1817,

and continued so engaged until the month

of February last, when his master died.

The question now was, whether under the

circumstances the applicant, need be re

admitted, or might at, once take out his

certificate. ui º zºº. 9 º' .

*Williams, J., thought that, under the

circumstances, he need not be re-admitted,

and might at once take out his certificate.

Ex parte Marshal, 6 Dowl. Pr. C. 526.

* ; ; ; / * *

CONSTRUCTION OF WILL.

ISSUE,-wor D OF LIMITATION.

[We have received the following report from a

correspondent, and believe it may be relied

on.] ºf a ſº *

A. testator gave his real estates to his wife

for life, and after her decease to trustees, upon

trust out of the rents to pay such costs as they

might incur," and in the next place to pay and

divide the residue of the said rents unto and

amongst all and every my brothers and sisters

who shall be living at the time of the decease

of my said wife, and their issue, male and

female, after the respective deceases of my said

brothers and sisters, for ever, to be equally

divided between them, share and share alike.”

All the brºthers and sisters of the said testatorſ

having died in the lifetime of the widow, and

one of them having left children, it was held

that such children took no interest in the
devised estates. - - * * * *

* * *

estate, which the

This was a bill filed against the defendant,

who was in possession of real and personal

laintiffs claimed under a

devise in the will of George Williams. º

The facts of the case appear in the judgment.

Mr. Pemberton and Mr. Blunt, for the bill;

Mr. Tripp for the demurrer. The cases cited'

were King v. Milling, 1 Vent, 225;" Jesson y.

Hºright, 2 Bligh, l; Doe v. Harrey, 4 B. & C.”

610; Right v. Creher, 5 B & C. 866; Denn”

v. Puckey, 5 T. Rep. 299. " * * : , , ,

The Master of the Rolls-This case comes

on upon demurrer. The plaintiffs, Elizabeth

Tate and John Kimber, are the children of

Margaret Kinber, who was one of the sisters'

of George Williams, the testator in this cause.

The defendant James Clarke is the executor

of Lucetta, who was the widow of the testator.

The question, is whether in the events which

have happened, the plaintiffs are entitled to any

interest in the testator's estate. By his will the

testator gave his real estates to his wife Lucetta

for her iife, and from and after her decease, he

gave the same to Henry Lewis and James :

Clarke, their executors and administrators,

upon trust out of the rents to pay such costs as

they might incur; and in the next place “toº

pay and divide the residue and remainder ofthe

said rents, issues, and profits of the same pre

mises and every part thereof, unto, and

amongst all and every my brothers and

sisters who shall be living at the time of

the decease of my said dear wife, and their

issue male and female, after the respective de

ceases of my said brothers and sisters, for ever,

to be equally divided between and amongst

them, without preference the one to the other,

share and share alike, to and for no other use,

intent, or purpose whatsoever.” The testator

also gave to his wife for life the interest arising

from his monies in the funds, and after her de

cease he gave the same, subject to the pay

ment of an annuity therein mentioned, unto

the said trustees, in trust to pay and apply the

same “unto his brothers and sisters in the sume

manner” as is directed with regard to the

rents and profits of his freehold estate; and

he gave the residue of his property to his said

wife. The testator died in the year 1784, leaving

his widow Lucetta. a brother and two sisters,

surviving him. His brother and sisters all of

them died in the lifetime of the testator's

widow; two of them, John Williams and

Elizabeth Williams, left no issue; the third,

Margaret Kimber, left issue, the plaintiffs, Mrs.

Tate and John Kimber, and they claim to be

entitled to the whole, or at least to a share ofthe

real and personal estate given to Lucetta for life.”

The defendant insists that the word “issue.”

employed in this will is a word of limitation, {}

and that the plaintiffs as issue of a sister of theº

testator who died in the lifetime of the widow,

are not entitled to any interest under the will.

The word “issue” is a word oflimitation, iftheº

context of the will does not afford sufficientº

reasons to construe it otherwise. … In the pre

sent will, I think, it cannot be construed in a 3

sense different from “heirs of the body;” and if r

|the words “heirs of the body” had been em-sº
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ployed, I think, neither the superadded words,

primafacie denoting distribution, nor the words

of a gift over in default of issue, would have

afforded sufficient reason for construing the

words otherwise than as words of limitation.

The case is not so strong as some others that

have been decided, The words of distribution

here may be applied to the brothers and sisters

who are intended to be the first takers, and the

words “ their issue '’ means the issue of those

who are intended to take; and they are

expressly, those who should be living at the

death of the wife, at which time there

were no brother or sisters living. Can

lot help thinking the operation of the will is

not in accordance with the testator's intention.

It is not likely he should have intended to

tnake no provision for the children of a

brother or sister who died in the lifetime of his

widow; but being unable to find in this will

such clear indication of intention that the tech

nical words which are employed should not

have their ordinary and legal effect, I am

under the necessity of saying it appears to me

the plaintiffs have no interest in the estate,

and, consequently, that the demurrer must be

allowed.— Tate v. Clarke, 20th Dec. 1838.

SUGGESTED IMPROVEMENTS

IN PRACTICE.

TIME of serving Notices, &c.

To the Editor of the Legal Observer.

Sir,

I Beg, through the means of your pages, to

call the attention of the profession, and espe

cially the agency offices, to the present system

of delivering notices, rules, and other legal

proceedings, a few minutes before nine o'clock

in the evening, with a view to a discontinuance

of such an objectionable practice.

I am ashamed to confess that it is the con

stant practice, and I may add custom, of many

and respectable offices, to deliver declarations,

pleas, rules, notices, &c. after post, by which

a day is gained over an adversary; but it inust

be admitted by all that this is a very unfair,

and to say the best of it, shabby way of con

ducting business, and ought not to be tole

rated.

* The inconvenience is felt, more or less, by

the whole body of the profession, but espe

cially by the country attorney at assize time;

and many instances could be pointed out shew

ing the impropriety and injustice of allowing

such a state of things to exis, but one, where

the grievance is severely felt, will suffice for

our present purpose.

A plaintiff commences an action just in

time to save the assizes, and the defendant, by

obtaining a few days time to plead, is put un

der terms of accepting short notice of trial,

(and at times such notice as the plaintiff can

give,) the last day for giving which falls on a

Saturday. The agent for the defendant re

ceiving ne notice of the plaintiff’s intention to

of New Writs under 1 & 2 Vict. c. l ; 0.295

try up to post-time on that day, writes his

client to that effect, when after post, and a few

minutes before nine, the notice is served. Sun

day intervenes, and on Monday night the de

fendant's attorney is written to, which informa

tion perhaps does not reach him before the

commission day. He has then, at the last

minute, very often to go miles to examiue

witnesses, get up his brief in a hasty manner,

and it is very probable, from the notice being

served so late, a failure of justice is the inevit

able consequence.

If this be such a grievance, as is experienced

by the whole body of the profession, surely, it

calls for and demands the inost serious atten

tion, and the exertions of all to put an end to it;

and I ain confident, that if it were represented

to the Law Society, that excellent institution

would immediately memorialize the Judges of

the land on the subject, who would, doubtless,

in a very short time provide a proper remedy,

which I am certain would give general satis

faction; and I would here suggest that all

proceedings, notices, &c. he served before six

o'clock in the evening. -

In term, most of the rules are not ready till

after post on the day on which they are moved,

and they could be served the following morn

ing ; and I should think no harm could ensue

from the few hours delay. -

In conclusion, I do hope that those who are

at the head of respectable houses in the pro

fession will not sanction the unfair practices

I have complained of in their establishments,

but go hand-in-hand to effect the desired ob

ject. A Sunscribert.

FORMS OF NEW writs,

UNDER 1 & 2 Vict. c. 110.

[Concluded from page 280.]

No. 4.—Writ of elegit on a judgment of

an inferior court in an action of assumpsit re

moved into the Court of Q. B.-Victor.IA, by

the Grace of God, of the United Kingdom of

Great Britain and Ireland, Queen, Defender

of the Faith, to the Sheriff of greeting.

Whereas, A.B., lately in Linsert the style of the

court], by the judgment of the said court, re

covered against C. D. the sum of £——,

which, in the said court, were adjudged to the

said A. B., for his damages which he had sus

tained, as well on occasion of the not perform

ing of certain promises and undertakings, then

lately made by the said C. D. to the said A. B.,

as for his costs and charges by him about his

suit in that behalf expended, whereof the said

C. D. is convicted, as appears to us of record.

And whereas the ...' judgment was after

wards, on the –— day of -—, in the year of

our Lord ——, removed into our court before

us at Westminster, by virtue of an order of the

said court before us at Westminster [or ºf

, one of the Justices of our said court bºſore

us at Westminster, as the case may be], in

pursuance of the statute in that case made
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and provided, and the costs attendant upon the

appliedtion for the said order and upon the
said removal were afterwards, on the -— day

of—, in the year of our Lord —, taxed

and allowed by our said court, before us at

Westminster, at the sum of £––. And

afterwards the said A. B. came into our said

court before us at Westminster, and, accord.

ing to the form of the statute in such case

hide and provided, chose to be delivered to

him all the goods and chattels of the said C. D.

in your bailiwick, except his oxen, and beasts

of the plough, and also all such lands, tene

ments, rectories, tithes, rents, and heredita

thents of copyhold or customary tenure in

your bailiwick, as the said C. D. or any person

in trust for him, was seised or possessed of, on

the said —— day of — in the –— year of

our Lord—aforesaid b, or any time after

wards, or over which the said C. D., on the

said —-day of — c, or at any time after

wards, had any disposing power which he

might, without the assent of any other person,

exercise for his own benefit, to hold to him

the said goods and chattels as his proper goods

and chattels, and to hold the said lands, tene.

ments, rectories, tithes, rents, and heredita

inents respectively, according to the nature

and tenure thereof, to him and to his assigns,

until the damages aforesaid and the said costs

so taxed and allowed by the said court before

us at Westminster as aſoresaid, together with

interest upon the said two several sums of

se— and e –—, at the rate of four

pounds per centum per annum, from the–

day. of-— aforesaidº, shall have been

levied." Therefore we command you, that

without delay, you cause to be delivered to

the said A. B., by a reasonable price and ex

tent, all the goods and chattels of the said

C.D. in your bailiwick, except his oxen and

beasts of the plough; and also all such lands,

tenements, rectories, tithes, rents, and here

ditaments, including lands and hereditaments

of copyhold or customary tenure in your baili
wick, as the said C. D., or any one in trust

for him, was seised or possessed of, on the

said — day of —— ", or at any time after

'wards, or over which the said C. D., on the

said— day of— o, or at any time after

'wards had any disposing power, which he

might, without the assent of any other person,

exercise for his own benefit, to hold the said

goods and chattels of the said A. B. as his

roper goods and chattels; and also to hold

the said lands, tenements, rectories, tithes,

rents, and hereditaments respectively, accord

ing to the nature and tenure thereof, to him

and to his assigns, until the damages aforesaid,

and the said costs so taxed and allowed by the

said court before us at Westminster as afore

said, and interest as aforesaid, shall have been

b The day on which the costs of removing

the judgment were taxed.

a The day on which the costs of removing

the judgment were taxed.

c The day on which the costs of removing

the judgment were taxed. . . . . . . . . .
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levied. “And in what manner you shall have

executed this, our writ make appear to us at

Westminster, immediately after the execution

thereof, under your seal, and the seals of those

by whose oath, you shall make the said extent

and appraisement, and have ºthere then this

writ - - º, º, ºil,

Witness, Thomas Lord Denman, at West

minster, the – day of , in the year of

our Lord-–. --biº

- * : * * * * * - - * - tº ºf

No. 5–hºrit of eligit on an order for pay

ment of money made in an inferior court and

removed into the court of Q. B.-VictoriA, &e.

to the Sheriff of-, greeting: Whereas lately

in [insert the style ºf the court], by a rule

of the said court, entitled, &c. [as the case may

be] the sum of£– were by the said court

ordered to be paid by C. D. to A. B., and

whereas the said rule was afterwards on the

day of—, in the year of our Lord—,

removed into our court before us at West

minster, by virtue of an order of our said court

before us at Westminster [or of—, one of

the Justices of our said court before us at //est.

minster, as the case may be], in pursuance of the

statute in that case made and provided, and the

costs attendant upon the application for the said

last-mentioned order, and, upon the said remo

val, were afterwards, on the——day of ; in

the year of our Lord —— , taxed and allowed

in our said court before us at Westminster at

the sum of £–— , and afterwards the said A.

B. came into our said court before us at West

minster, and according to the form of the

statute in such case made and provided, chose

to be delivered to him all the goods and chat

tels of the said C. D. in your bailiwick, except

his oxen and beasts of the plough, and also all

such lands, tenements, rectories, tithes, rents

and hereditaments, including lands and here

ditaments of copyhold or customary tenure in

your bailiwick as the said C. D. or any person

in trust for him, was seised or possessed of, on

the said —— day of , in the year of our

Lord —— (a) or at any time afterwards, or

over which the said C. D. on the said day

of ——” or at any time afterwards, had any

disposing power which he might without the

assent of any other person exercise for his own

benefit, to hold to him the said goods and

chattels as his proper goods and chattels, and

to hold the said lands, tenements, rectories,

tithes, rents, and hereditaments respectively,

according to the nature and tenure thereof to

him and to his assigns, until the said two seve

ral sums of £—— and £ , together with

interest on the said two several sums of £

and £–— , at the rate of four pounds per

centum per annum, from the said—day of

—--(b), shall have been levied. Therefore we

command you, that without delay, you cause to

* The day on which the costs of removing

the rule of the inferior court into the court of

Q. B. were taxed.

* The day on which the costs of removing

the rule of the inferior court into the court of

Q. B. were taxed. ºf ºtº a # ,
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be delivered to the said A. B. by a reasonable

price and extent, all the goods and chattels of

theisaid C.D. in your bailiwick, except his

oxen; and beasts of the plough, and also all

such lands, tenements, rectories, tithes, rents,

and hereditaments, including lands and here

ditaments of copyhold or customary tenure in

your bailiwick as the said C. D. or any one in

trust for him, was seised or possessed of, on the

said—day of (c), or at any time after

wards or over which the said C. D. on the—

day of——(0), or at any time afterwards, had

any disposing power which he might without the

assent of any other person exercise for his own

benefit, to hold the said goods and chattels to

the said A. B. as his proper goods and chattels,

and also to hold the said lands, tenements,

rectories, tithes, rents, and hereditaments res

pectively, according to the nature and tenure

thereof, to him and to his assigns, until the

said two several sums of 38–– and £ ——,

together with interest as aforesaid, shall have

been levied, and in what manner you shall have

executed this our writ make appear to us at

Westminster, immediately after the execution

thereof, under your seal and the seals of those

by whose oath you shall make the said extent

and appraisement, and have you there then

this writ.

* Witness, Thomas Lord Denman, at West

minster, the day of—, in the year of

our Lord—.

f

o 6–hºrit of eligit on a rule ſor payment

of money and costs made in an inferior court

and removed into Q. B.-Victoria, by the

grace of God of the united kingdom of Great

Britain and Ireland, Queen, Defender of the

Faith, to the Sheriff of——, greeting. Whereas

dately in [insert the style of the court], by a

rule of the said court, entitled, &c. [as the case

may be], the sum of £ —, was by the said

court ordered to be paid by C. D. to A. B., to

gether with the costs of the said rule, which

said costs were afterwards, on the day of

——, in the year of our Lord—taxed and al

lowed by the said court at the sum of£– :

And whereas the said rule was afterwards, on

the -— day of , in the year of our Lord

*—,” removed into our court before us at

Westminster, by virtue of an order of our

łsaid court before us at Westminster [or of:--

one of the justices of our said court before us at

Westminster, as the case may be], in pursuance

of the statute in that case made and provided.

and the costs and charges attendant upon the

application for the said last-mentioned order,

and upon the said removal, were afterwards on

the +--- day of—, in the year of our Lord

*—-taxed and allowed in our said court before

ºus at the sum of £ ——, and afterwards the

said A. B. came into our said court before us

at Westminster, and according to the form of

the statute in such case made and provided,

chose to be delivered to him all the goods and

:: * The day on, which the costs of removing

*the rule of the inferior court into the court of

Q. B. were taxed. - * * * * * * * *
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chatteis of the said ºC, D. in your bailiwi-ick,

except his oxen and beasts of the plough, and
also all such lands, tenements, rectories, tithes.

rents, and hereditaments, including lands,

and hereditaments of copyhold or customary,

tenure, in your bailiwick, as the said C.D., or

any person intrust for him was seised, or pos".

sessed of on the said -- day of− (a), or,

at any time afterwards, or over, which the said,

C. D. on the said —— day, of—(*), Or, at

any time afterwards had any disposiug powerſ

which he might, without the assent of any,

other person exercise for his own. to

hold, to him the said goods and chattels, as

his proper goods and chattels, and to hold,

the said lands, tenements, rectories, tithes,

rents, and hereditaments respectively, accor

ding to the nature and tenure thereof, to him.

and to his assigns, until the said three several,

suins of £– and £—, , and, t—,

together with interest upon the said three

several sums of £–, and 36–, and,

£--, at the rate of four pounds per centum.

per annum, from the said— day of— (b)

shall have been levied. Therefore we command

you that without delay you cause to be deli

wered to the said A. B. by a reasonable price

and extent, all the goods and chattels of the

said C. D. in your bailiwick, except, his oxen.

and beasts of the plough, and also all such

lands, tenements, rectories, tithes, rents, and

hereditaments, including lands and heredita

ments of copyhold or customary tenure, in your

bailiwick, as the said C. D. or any person in

trust for him was seised or possessed of, on the

said day of --(*), or at any time

afterwards or over, which the said C. D. on the

said -- day of—- (*), or at any time after

wards had any disposing power which he might

without the assent of any other person exercise

for his own benefit, to hold the said goods and

chattels to the said A.B., as his proper goods

and chattels, and also to hold the said, lands,

tenements, rectories, tithes, rents, and here

ditaments respectively, according, to the

nature and tenure thereof to him and to his

assigns, until the said three several sums of

3: , and £–, and £—, together with

interest as aforesaid, shall have been levied, and

in what manner you shall have executed this

our writ, make appear to us, at Westminster

immediately after the execution thereof, under

your seal and the seals of those by, whose oath

you shall make the said extent, and, appraise

ment, and have there then this writ., "...,

Witness, Thomas, Lord Denman, at West

ininster, the day of−, in the year of

our Lord —. nº ſº, , , , , , , ,

º' ºf 'tº , º, … … I dº nº

No. 7–Writ of fieri facias, on a judgment

in the Court of Q. B., in an action of assumpsit.

-Victoria, by the Grace of God, of the

* * * *

* The day on which the costs of removing

the rule of the inferior court into the court

of Q. B. were taxed. tº ni

b The day on which the costs of removing

the rule of the inferior court into the court of

Q. B. were taxed. * * * * * * * * * *
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United Kingdom of Great Britain and Ireland,

Queen, Defender of the Faith, to the Sheriff

of-, greeting: We command you that of

the goods and chattels of C.D. in your baili

wick you cause to be made £–—, which

A. B. lately in our court before us at West

minster recovered against him for his damages

which he had sustained, as well on occasion of

the not performing certain promises and un

dertakings, then lately unade by the said C. D.

to the said A. B. as for his costs and charges

by him about his suit in that behalf expended,

whereof the said C.D. is convicted, as appears

to us of record, together with interest upon

the said sum of £–—, at the rate of four

pounds per centum per annum, from the

day of ——, in the year of our Lord , a on

which day the judgment aforesaid was entered

up, and have that money with such interest as

aforesaid, before us at Westininster, imme

diately after the execution hereof, to be ren

dered to the said A. B. for his damages and

interest as aforesaid, and that you do all such

things as by the statute passed in the second

year of our reign you are authorised and re

quired to do in this behalf; and in what man

ner you shall have executed this our writ make

appear to us at Westminster, immediately after

the execution thereof, and have there then

this writ. 't

Witness, Thomas Lord Denman, at West

minster, on the -— day of -—, in the year

of our Lord—.

No. 8–Writ of fieri facias on an order of

the Court of Q. B. for payment of money.—

Victoria, by the Grace of God, of the United

Kingdom of Great Britain and Ireland, Queen,

Defender of the Faith, to the Sheriff of ——,

greeting: We command you that of the goods

and chattels of C. D. in your bailiwick you

cause to be made £ , which lately in our

court before us at Westminster, by a rule of

our said court, entitled, &c. º the case may

be] were by the said court ordered to be paid

by the said C. D. to A. B., and that of the said

goods and chattels of the said C. D. in your

bailiwick you further cause to be made interest

upon the said sum of £—, at the rate of

four pounds per centum per annum from the

day of , in the year of our Lord,b

on which day the said rule was made, and have

that money, together with such interest as

aforesaid, before us at Westminster, imme

diately after the execution hereof, to be ren

dered to the said A. B. for the said sum of

money so ordered to be paid by the said C. D.

* The day on which the judgment was

entered up, or if entered up prior to the 1st

of October 1838, say “from the 1st day of

October in the year of our Lord 1838,” omit

ting the words “on which day the judgment

aforesaid was entered up.”

b The day on which the rule was made, or

if it were made prior to the 1st of October

1838, say “from the 1st day of October in the

year of our Lord 1838,” omitting the words

“ on which day the said rule was made.”
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to the said A. B. and for interest as aforesaid,

and that you do all such things as by the sta

tute passed in the second year of our reign

you are authorised and required to do in this

behalf, and in what manner you shall have

executed this our writ make appear to us at

Westminster, immediately after the execution

thereof, and have there then this writ.

Witness, Thomas Lord Denman, at West

minster, on the day of —--, in the year

of our Lord ––. -

No. 9.-Writ of fieri facias on an order of *

the Court of Q. B, for payment of money and

costs.-VictonIA, by the Grace of God, of the

United Kingdom of Great Britain and Ireland,

Queen, Defender of the Faith, to the Sheriff

of , greeting : We command you that of

the goods and chattels of C. D. in your baili

wick you cause to be made £–—, which

lately in our court before us at Westuminster,

by a rule of our said court entitled, &c. [as the

case may be] were by the said court ordered to

be paid by the said C. D. to A. B. together

with the costs of the said rule, which said

costs were afterwards, on the day of >

in the year of our Lord —, taxed and

allowed by our said court at the sum of £–—,

and that of the said goods and chattels of the

said C. D. in your bailiwick you further cause

to he made interest upon the said two several

sums of £ and #3–—, at the rate of four

pounds per centum per annum, from the said

—day of——, in the year of our Lord ,c

and have that money, together with such in

terest as aforesaid, before us at Westminster,

immediately after the execution hereof, to be

rendered to the said A. B. for the said sum of

money so ordered to be paid by the said C. D.

to the said A. B. and for costs and interest as

aforesaid, and that you do all such things as

by the statute passed in the second year, of

our reign you are authorised and required to

do in this behalf, and in what manner you

shall have executed this our writ make appear

to us at Westminster, immediately after the

exeeution thereof, and have there then this

writ.

Witness, Thomas Lord Denman, at West

minster, on the –— day of ——, in the year

of our Lord —. …

No. 10.-/Writ offieri facias on a judgment

of an inſerior Court in an action ºf assumpsit,

removed into the Court of Q. B.-Victor1A,

by the Grace of God, of the United Kingdom

of Great Britain and Ireland, Queen, De

---fender of the Faith, to the Sheriff of 2.

greeting: We command you, that of the goods:

**

f

**

and chattels of C. D. in your bailiwick, you º

cause to be made £

[insert the style of the court] by the judgment

of the said court, recovered against the said

C. D. for his damages, which he had sustained,
— -

which A. B. lately in \\

lo

° The day on which the costs of the rule ºf:

were taxed, or if that were prior to the 1st of ºf

Oetober 1838, say “from the 1st day of Qcto

her in the year of our Lord 1838.” tº a tº 3 i < *



Forms of New Writs under 1 & 2 Vict. c. 110.

as well on occasion of the not performing cer

tain promises and undertakings then lately

made by the said C. D. to the said A. B. as

for his costs and charges by him about his

suit in that behalf expended, whereof the said

C.D. is convicted, as appears to us of record,

and which judgment was afterwards, on the

—— day of ——, in the year of our Lord ——,

removed into our court before us at Westmin

ster, by virtue of an order of our said court

before us at Westminster, [or of , one of

the Justices of our said court before us at West

minster, as the case may be, J in pursuance of

the statute in such case made and provided,

and the costs attendant upon the application

for.the said order, and upon the said removal,

were, on the– day of—, in the year of

our Lord —, taxed and allowed by our said

court before us at Westminster at the sum of

48–'. And we further command you, that

of the said goods and chattels of the said

C. D. in your bailiwick, you further cause to

be made the said sum of £ ," together

with interest on the said two several suins of

32 and £ , at the rate of four pounds

per centum per annum, from the said —— day

of−, in the –— year of our Lord —— ;e

and that you have that money, with such in

terest as aforesaid, before us at Westminster,

immediately after the execution hereof, to be

rendered to the said A. B. for his damages

aforesaid, and for costs and interest as afore

said : and that you do all such things as by

the statute, passed in the second year of our

reign, you are authorised and required to do

in this behalf: And in what manner you shall

have executed this our writ make appear to

us at Westminster, immediately after the exe

cution thereof, and have there then this writ.

Witness, Thomas Lord Denman, at West

minster, on the– day of—, in the year

of our Lord ——.

No. 11-hºrit of fieri ſacias on an order for

payment of money made in an inferior court and

removed into the court Q. B.- Victoria, by

the grace of God, of the United Kingdom of

Great Britain and Ireland, Queen, Defender of

the Faith, we command you that of the goods

and chattels of C. D. in your bailiwick, you

cause to be made £–,which lately in [insert

the style of the court], by a rule of the said

court, entitled, &c. [as the case may be], were

by the said court ordered to be paid by the said

C. D. to A. B., and which rule was afterwards

on the day of——, in the year of our

lord-, removed into our court before us at

Westminster, by virtue of an order of our said

court, before us at Westminster [or of

one of the justices of our said court before us at

h'estminster, as the case may be] in pursuance
of the statute in that case made and provided;

and the costs attendant upon the application
* * * ** * * -

* The costs attendant upon the removal of

the judgment out of the inferior court into

the Court of Queen’s Bench. t-s

*-The day on which the costs of removal

were taxed. º: ". . . . .” -- . . . . .
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for the said last-mentioned order, and upon

the said removal, were, on the-day of—,

in the year of our Lord—, taxed and allowed

by our said court before us at Westminster, attº

the sum of £ . And we further comtnandº

you that of the said goods and chattels of the

said C. D. in your bailiwick, you further cause:

to be made the said sun of£ (a), together ºr

with interest on the said two several sums of

48— and £–—, at the rate of four pounds

per centum per annum from the said— day

of— (b), and that you have that money,

with such interest as aforesaid, before us at

Westminster, immediately after the execution

hereof, to be rendered to the said A. B. for

the said moniesby the said rule first above men

tioned orderedto be paid by the said C. D. to the

said A. B., and for costs and interest as afore

said; and that you do all such thingsasby the sta

tute passed in the second year of our reign

you are authorized and required to do in this

behalf. And in what manner you shall have

executed this our writ make appear to us at

Westminster immediately after the execution

thereof, and have there then this writ.

Witness, Thomas Lord Denman, at West

minster, on the– day of ——, in the year º
of our lord——. * * * tº

No. 12.-Writ of fieri facias on an order for

payment of maney and costs made in an inferior

court and removed into the court of Q. B.-

Victoria, by the grace of God of the United

Kingdom of Great Britain and Ireland, Queen,

Defender of the Faith, to the sheriff of -,

greeting : We command you that of the goods

and chattels of C. D. in your bailiwick you

cause to be made£ , which lately in[insert

the style of the court], by a rule of the said

court, entitled, &c. [as the case may be] were

by the said court ordered to be paid by the

said C. D. to A. B., and also £–— for the

costs of the said rule by the said court also

ordered to be paid by the said C. D. to the

said A. B., which said rule was afterwards on

the – day of——, in the year of our Lord

——, removed into our court before us at

Westminster, by an order of our said court

before us at Westminster, [or of , one of

the justices of our said court before us at West

minster, as the case may be] in pursuance of the

statute in such case made and provided, and

the costs attendant upon the application for

the said last mentioned order, and upon the

said removal were, on the–day of ——, in

the year of our lord , taxed and allowed

by our said court before us at Westminster at

the sum of £–—, and we further command

you that of the said goods and chattels of the

said C. D. in your bailiwick you further cause

to be inade the said sum of £—,c together

a. The costs of removing the rule of the

inferior court into the court of Q. B.

b. The day on which the costs of removing

the rule of the inferior court into the court of

Q. B. were taxed. - ... - * * * * *

c. The costs of removing the rule from the

inferior court into the court of Q. B.

• *,
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with the interestion the said three several sums

of£----, and £–—, and #!—,at therate of

ifour poundspercentum perannum, from thesaid

rt—-day of—, in the year of our Lord—b,

and that you have that monev, with such interest

as aforesaid, before us at Westminster, imme

diately after, the execution hereof, to be ren

dered tothe said A.B. for the monies,by the

said ruie first above mentioned ordered to be

paid by the said C.D. to the said A.B., and for

costs and interest as aforesaid, and that you do

-all such things as by the statute passed in the

second year of our reign you are authorized

and required to do in this behalf, and in what

manner you shall have executed; this our writ

make appear to us at Westminster immediately

after the execution thereof, and have there

then this writ. -

Witness, Thomas Lord Denman, at West

minster, on the—day of , in the year of

our Lord —— t + 1
* * *

DENMAN. E. H. Alderson.

N. C. TINDAL. J. PATTEson,

* ABINGER. J. GURNEY.

J. WILLIAMs.

- J. T. ColeR1DGE.

J. PARKE. T. Col.TMAN.

* J. B. Bosanquet. T. ERskINE.
-

* * * * ** *

*J. LITTLEDALE.

& J. WAUGHAN.

* ** * \ ; - i.

SUPERIOR COURTS.
**

" ` Bulls Court.
* * * * * As a

GIFT TO ALIENS –REAL ESTATE.-TItLE.

Freehold lands in England were appointed by

º, will, in pursuance of a power, to trustees,

to sell the same and west the proceeds in

*

government stock, and to stand possessed of

... such stock, and| the interest to persons

..for life, some of whom are aliens, and aſter

* , , their death, to divide the capital between

their children, who were also aliens.—Held,

... … , that the aliens took no such interest in the

lund as could affect the purchaser's title, or

ºn give a claim to the crown to eatercise its

. . . . . prerogative...,

This was a suit for carrying into execution

the testamentary disposition of Mrs. Sheldon,

who by her will, dated in 1824, in exercise of

a power, appointed certain freeholdestates in

Wiltshire to trustees, in trust to sell them, and,

* after paying costs and certain incumbrances, to

- invest the proceeds of the sale in the public

ºfunds or government stock in England, and to

"stand possessed thereof and pay one-sixth of

tº the interest as it accrued to each of her six

ºr daughters, of whom four were married to

aliens (French noblemen) for life, and after

º their deaths respectively, to their husbands

& respectively for life, with benefit of survivorship

among the daughters, the capital of the fund to

be divided among the children (as herein-after

b. The day on which the costs of removing

the rule from the inferior court into the court

of Q.B. were taxed. ºf 4. 'i iſ ºt.

* - Superior Courts: Rolls. . . .

mentioned in the judgment). The plaintiff
husband of one of ºº:
were defendants. They had, in execution of

the trusts, sold to Lord Radnor part of the

estates for 13,400!; but he refused to complete

the purchase unless the Attorney General were

made a party to the suit, in order to bind, the

crown. The Master on reference to him repor

ted a good title, Lord Radnor took exceptions

to the report, * * * * * **** - Lº it jºy, it ºf

Mr. Kindersley, in support of the exceptions,

said Lord Radnor had no objection to complete

the contraet to purchase, if the title should be

declared valid, but he was advised that on the

authority of Sir John Leach's decision in

Fourdrin v. Gordey,” it was not safe for him to

accept the title unless the Attorney General

was made a party to the cause, so as to bind the

prerogative of the crown. - *** *

Mr. Pemberton, in support of the master’s

report said, the question was very important, and

deserved to be decided in a manner that the

general interests of thousands of persons should

be protected, for the honour of England, and

in accordance with the views of policy of the

19th century. If the objection, now taken

were once admitted, no merchant could charge

his real estate for the payment of his debts, as

a portion of his creditors were aliens, and such

is the case with every merchant in England;

then the debts due to them would fall into the

crown. In the same manner, if the estate, were

ordered to be sold by trustees, and the money

distributed in legacies, a legacy of 500!...or

dered to be paid in money, could not be re

ceived by an alien, because the funds, proceed

from real estates. The facts in this case differ

in every particular from that, of Fourdrin v.

Gowdey : There the persons to take in the first

instance are all British-born subjects, and the

reversion to the alien plaintiffs may never take

effect. If this objection could be held, every

claim on estates by foreign creditors may be de

feated, and the Attorney General would put in

the claim of the crown to their debts, to the des

truction of all international credit. The crown

has not the power of defeating any one of the

bequests to the daughters, and it is a well

known axiom in law that the crown cannot be

made a trustee for any purpose. Under these

circumstances, he trusted the court would over

rule the exceptions. . - º

Mr. Richards, Mr. Bethell, Mr. Murray,

and Mr Turnour, appeared for different parties

concerned. sº in hºt,

Lord Langdale, M. R., having taken time to

consider the cases, now delivered hisjudgment

to this effect. Elizabeth, the wife of Charles

Henry Sheldon, had a power of appointment

by will over real estates. She had six daugh

ters, and on the 9th of October 1824 she made

a testamentary appointment to the use of three

trustees and their heirs, upon trust to make

sale of the estate and to convey it to#. r

chaser in fee, and they were authorisd to give

effectual receipts for the purchase money to the

purchasers, who were not required to see to

H
--->

* * *

* * * ... nº lºcºs,

ºn 1. . . . a 3. Myl, & K.38 ‘adº.ººls
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its application. The trustees were to stand

posse ised of the residue of the purchase money

After payment of costs and certain, mortgages,
and to invest it in government funds or stocks,

in trust for such of Mrs Sheldon's children as,

being sons, should attain the age of 21, or
bein "daughters, should attain that age or

marry,"in equal shares, if more than one, and

'for'the children of such ehildren ; and it was

provided that the husbands of the daughters

should take life interests. One of the six

§º. Matilda, is the wife of the

| º Hourmelin, by whom the suit was

instituted. He is an alien himself, and so are

"the c ildre of the marriage; and three other

"daughters of Mrs. Sheldon are married to

'aliens. By the decree made in the cause

the trusts of the testamentary appointments

were directed to be performed and the estates

were ordered to be sold. The Earl of Radnor

"becameFº of part of them. The Master

reported on the 16th of August last that there

was a good title made out upon the abstract.

"Exceptions were taken by Lord Radnor to the

title, on the ground that the plaintiff and the

‘‘children of the marriage were aliens and could

not take any interest in land in this country.

"If the trusts were performed as the testatrix

"intended, the land would remain in the trustees

until sale, and would pass to the purchasers by

conveyance from them, and never could be

"vested in the aliens for one moment, their

"interest being only in the stock or securities to

be purchased, and not in the land. All the ves

ited interest in the lands was appointed to

#. subjects, who had a right to have the

' trusts performed, and neither the aliens nor the

Attorney General could control the trusts, or

prevent a conveyance, when the sale was com

"pleted under the decree. The purchase money

would be the only property remaining, and

"there was no law against a legacy out of money

or stock to an alien. But it was argued that

" as the land was the sourcefrom which themoney

was to be realised, the aliens had an interest

"in the land, and as they could only hold it for

"the crown it followed that the crown took their

"interest in the stock as it would have taken in

"the land; and it was also urged that aliens could

" not formerly have compelled feoffees to exe

"cute a trust, nor could they now in a Court of

Equity compel trustees to execute a trust for

ºtheir benefit. That argument was only appli

* cable when aliens took an equitable interest in

land, but did not extend to cases where no in

"terest at all inland was ever intended to vest in

"them; or to cases where the interest of the aliens

was to have the land directly converted into

money for them. It had been held that the

'disability of an alien to hold lands was not in the

º;. re of a penalty or forfeiture, but arose

º the policy of the law, which however,

*gave himä right of holding money or stock.

and therefore à man desirous of benefitting an

"alien"might sell lands and give the money to

*"Him, and it would be strange ifhe could not do
* the same by means of trustees. It did not fol

Tow from the doctrine of this court relating to

aliens, that because they had an interest to have

January 28, 1839. . . .
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land converted into money they were to forfeit

their interest in that money, his lordship could

not acquiesce in the reasons given by Sir John

Leach for his reason to the contrary in the

case of Fourdrin v. Gondey : for it was his

Lordship's opinion that the crown was not en

titled by its prerogative to claimany interestin

this land in which the plaintiffs had no interest,

and that there was no ground to insist that the

trusts should not be executed as intended by

the appointment in favour of the plaintiffs and

their children; and therefore he over ruled the

exceptions. * * * * * * *: , sº

* De Hourmelin and others v. Sheldon. Same

v. Cunnis, at Westminster, Nov. 10, 1838, and

, * * * *

, , Queen's 33cmcſ). tº ºf

s [Before the Four Judges.} º,

PLEADING. -

In trover for seizing four tame and reclaimed

deer, the defendunt pleaded, l. Not guilty,

eacept as to one of the deer ; 2. that the

plaintiff atas not possessed, eacept as to one

of the deer; 3. us to the eacepted deer,

that the defendant was possessed of a close,

and that the deer entered and trespassed,

and did damage, there to the defendant,

and justiſying the seizure as a distress

for damage feasant. There was no ac.

tionem non, nor prayer of judgment to

the plea On special demurrer to this

plea, held, that it must be taken aspleaded

in bar of the whole action, and therefore

did not require the actionem non, nor

prayer of judgment; and that it did not

amount to the general issue, but was suffi

ciently pleaded in form and substance as a

plea in bar ºf the whole action. ... .

Trover for seizing and converting four tame

and reclaimed deer. -

Pleas—lst, Not guilty, ercept as to one of

the deer. - ** *

2. Plaintiff not possessed, ercept of the said

one excepted deer. -

3. As to the said excepted deer, defendant

was possessed of a close, and that the deer en

tered and trespassed, and did damage there to

defendant; and justifying the seizure as a dis

tress for the damage so done and doing.

Demurrer to 3d plea, assigning as causes

that it amounted only to the plea of Not

guilty, and was an argumentative denial that

the defendant was guilty of a conversion; 2d,

that it almounted to an argumentative plea of

not possessed; 3d, that though it was pleaded

only to a part of the cause of action, viz., to

one deer, it did not commence, with an alle

gation of “actionem, non,” nor concluded with

a prayer of judgment; 4th, that the plea did

not shew how the defendant disposed of the

deer after seizure; that he did not shew that

he seized for the purpose of taking it to a

pound. Joinder in demurrer.

Mr. Gunning, in support of demurrer.—The

plea is bad, as being in violation of the general

rules, Hil. T. 4 W. 4, s.9, which provides
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that in a plea orº pleading intended

to be pleaded in bar of the whole action ge

nerally, it shall not be necessary to use any

allegation of actionem non, or to the like effect,
nor prayer of judgment; and that all pleas

i. without such formal part shall be

taken, unless otherwise expressed, as pleaded

in bar of the whole action. In this plea the

defendant justifies only the conversion of one

deer, whereas the action is brought for four:

it therefore, is not pleaded in bar to the whole

action, and consequently, ought to have coln

menced, as before the new rules, with the alle

gation of actionem mon, and have concluded with

a prayer ofjudgment. Bird v. Higginson." The

plea is also bad, as amounting to the general

issue. It states circumstances which, if true,

shew the seizing of the deer to be a lawful

taking, and, consequently, that the defendant

is not guilty of a wrongful conversion. It

also amounts to an argumentative plea of the

plaintiff’s right to the possession of the deer

In Scarfe v. Margan,” and other cases, it was

decided that under the plea of Not guilty, or

of not possessed, the defendant might give a

lien in evidence ; which in effect, decides that

the defendant is not guilty of a conversion if

he is justified in detaining the goods for which

the action is brought. If so, then the defen

dant may in this case well defend himself un

der the general pleas; and the special plea is,

therefore, bad, as amounting to an argu

mentative denial of the conversion, and of

the plaintiff’s right of possession. It is also

bad for not shewing how the distress was

disposed of. A party seizing , an animal

damage feasant, is bound to take it to a

pound. If he uses it, he becomes a tres

passer; and the defendant here does not shew

that he was justified in seizing the deer, be

cause, for aught that appears, he may have

converted it to his own use after the seizure ;

whereas he ought to shew, not only that he

took it for a lawful purpose, but that he dis

posed of it in a lawful manner.

Mr. Byles, contrô.—The new rules of plead

ing, requiring the allegation of actionem non,

apply only where the plea is pleaded in bar of

the “further maintenance” of the action, and

not, as here, where it is pleaded in bar of the

whole action generally, and here it is so plead

ed, as far at least as the one deer is concerned.

So far, therefore, the plea being pleaded in bar

to the action, and not merely to the further

maintenance of the action, it need not com

mence with the actionem nom. That was, in

effect, decided in Putnam v. Swann." Then

the plea is not had, as amounting to the gene

ral issue or the plea of not possessed. Samuel

v. Duke,” is an authority to shew that a sheriff

cannot justify seizing a party’s goods by virtue

of a writ of ſi. fa. under those general pleas;

but such a defence must be specially pleaded.

a l Har. & Wol. 61; 4 Nev. & Man. 585;

2 Adol, & El. 697. -º -

b 4 Mee. & Wels. 268.

c 2 Gale, 216; 2 Mee. & Wels. 72. - -

a Horn. & Hursl. 127; 3 Mee & Wels.
º

* * * *.

Gale, 127, ,

Superior Courts: Queen's Bench.

So Stancliffe v. Hardwicke,” shews that where

ever the conversion relied upon by the plain

tiff is not a mere demand and refusal, but an

actual conversion, it must be specially pleaded.

With respect to Scurſe v. Morgan, and the

other cases which decide, that under a plea of

Not guilty, or not possessed, a defendant may

shew a lien, they do not apply, inasmuch as

the taking them and the detention are both

lawful, and do not amount to a conversion.

The plea is also good as one shewing that th

deer was seized damage ſeasant, and it º

not shew what was done by the defendant with

the animal after the seizure. It is not to be

assumed that the defendant converted the deer

to his own use after the seizure; but if he has

so done, the plaintiff must reply that fact spe

cially, or new assign. -

Lord Denmun, C. J.-The first objection

to the plea is, that it does not contain any al

legation of actionem non ; but it appears to ine

that that is not necessary here under the new

rules, and I accede to the doctrine of the Court

of Exchequer on this point. The second objec

tion is, that the matter relied on is not the

subject of a special plea, but would be a good

defence under the general issue. But the

words of the rule are an answer on this point,

namely, that in an action of trover, the general

issue puts only the act of conversion in issue.

When a man claims the right to deal with pro

perty as its lawful owner, he must distinctl

state the grounds on which his right is

founded. I think that the defendant, was per

fectly at liberty to shew by a special plea that

he had a right to deal with the deer. In the

third place, does the defendant make out, a

lawful conversion? It seeins to me that he

does, for he avers that the seizing and taking

of the deer was a taking as a distress damage

feasant. It seems to me that it is not neces

sary to carry it further. When there has been

an unlawful dealing with the property after the

distress, the plaintiff may new assign, and say

in what respect the defendant had done more

than by law he was justified in doing.

Mr. Justice Littledale.—With respect to the

first point, I entirely concur with my Lord.

With respect to the second point, I entertain

some doubt. The first question on the plea

is, whether it admits a conversion ? I think it

does, and that the authorities in Buller's Nisi

Prius and Lord Ellenborough's opinion, and

the case in the Exchequer, are sufficient to

maintain that doctrine. It is laid down, that

seizure and a subsequent sale will constitute a

conversion, or that either of them is sufficient

for that purpose. So, there cannot be a doubt

that seizure, with intent to sell, is a conversion;

as when the sheriff seizes with intent to sell, but

does not sell, the mere seizure is a conversion.

Suppose there was a seizure of an animal,

although the seizure was justified as a distress

damage feasant, the mere seizure is in itself a

conversion which the defendant, mustjº
by a plea. In a case cited by Mr. Justice

• 2 Cromp. Mee. & R. l; 5 Tyrw. 551; I

1 * : * * : 21ſt ºf
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futler, (Tinchler v. Poole,f) it was held that the

unlawful seizing constituted a conversion. If

the party means to rely on a subsequent act as

an act of unlawful conversion, he may '. ly

- f act,that, and if he makes it out, in point o

the defendant becomes a trespasser ab initio.

This is not so on the statute of Geo. 2, as to

distresses for rent: there an irregularity will

not make a party a trespasser ah initio. That

shews that in all cases it is not necessary that

there should be an actual conversion. There

is some legal difficulty, whether the plea here
*: admit a conversion and then avoid it; but

considering the generality of the language of

the Judges, I think that we are entitled to say

that the seizure does admit the conversion and

avoids it. Then the plea does not amount to

not guilty. Then we come to the question,

whether this plea is sufficient in itself. . It is a

lea of seizure of an animal damage feasant.

#. it is said that the party making the sei

zure, ought to allege that he took the animal

to the pound. Suppose he had, after the first

taking, really converted it to his own use, as if

he took it to his house and killed it: that

certainly would be a conversion. But then

how does it stand on the pleadings : The party

leading, first, after stating a conversion in

act, justifies under a claim of right. The

answer to that claim of right ought to have

been a new assignment. If you shew that a

man is a trespasser ab initio, he will be guilty

of a conversion; but this declaration does not

shew that what the defendant did was a wrong

ful act aſ initio. The plea in this case is some

thing new. I do not say that it is absolutely

wrong ; but it is full of difficulties, and I only

incline to admit it as good

. Mr. Justice Coleridge—I am of the same

º on all three points. With respect to

the first, I do not think that this question

would have been here, but because of the

doubt in the form of the plea as to its being

an answer to part or the whole of the declara

tion. If pleaded to the whole, it would be un

necessary to have the actionen non. I think

it is so pleaded. With respect to the second

point, ever since the case of Stancliffe v.

Fardwick, I have understood that a plea of

Not guilty merely puts in issue the taking of

the goods, so as, if unlawful, it would amount

to a conversion. The defendant here means

to say that he had a right to take the deer.

Suppose he had not said that he destrained it

damage feasant, he could not have given eyi

dence of his right to do so on Not guilty. The

material question is, whether he has so pleaded

as to confess and avoid; and that leads to this

question, whether it is enough to admit the

seizure without shewing what is done with the

things afterwards. The defendant here says

that he has seized the plaintiff’s deer. I

agree that, if he had stopped there, that would

not have done. If he had taken the deer, and

had put it into the road, that would not have

been a conversion.

consistent with merely saying that he had

f 3 Wills. 146; Bull N. P. 46.

That would have been |
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seized the deer damage feasant; but to say
that he seized it as a distress, shews that he

claims,an adverse right, and, consequently

must plead it. Then suppose that something

unlawful occurred afterwards,. that it was

meant to be shewn that the defendant was

therefore a trespasser ab initio, there might

have been a new assignment. But that would

have been a statement of something not con

tained in the declaration, as every new assign

ment must be, but would have been matter

arising on the plea. -

Judgment for the defendant.—Iſeeding v.

Aldrich, H. T. 1838. Q. B. F. J. - -

Common 39ſcas.

SETTING OFF COSTS.

Quaere, whether it is necessary to apply for

a rule to set ºff the costs of one defendant

against those of another, where one has

been successful, and the other has suffered

judgment by default. Such a rule will be

made absolute without costs. -

Theobald shewed cause against a rule ob

tained by Bompas, Serjt., for setting off the

costs of one defendant against those of the

other. It appeared that it was an action of

false imprisoninent against two defendants,

one of whom had suffered judgment by de

fault, while the other had pleaded and had

been found not guilty. It was submitted that

the application was unnecessary, and that the

É. course would have been to have gone

efore the Master; and only in the event of his

refusing to do that which was here sought to

be done, would the Court feel it necessary to

interfere. The form of the rule was “why

the costs of the defendant, Sewell, should not

be set off against the damages and costs pay

able to the plaintiff by the defendant Turner,

and why the postea should not be delivered up

to Sewell, in case of a balance appearing in his

favour.” It was submitted that this was a

rule, therefore, the only object of which was

the creation of costs. -

Bompas, Serit.—The rule was not prayed

with costs, and the effect of shewing cause

against it was precisely that which was com

plained of. It had been considered necessary

in some cases to obtain the rule. George v.

Elston, 1 Bing. N. C. 513; Jeev, Richetts,

3 Ad. & El. 737; Pocock v. O'Shaughnessey,

6 Ad. & El. 807.

Tindal, C. J.—The rule must be

without costs.

C #wing." Sewell and another, H. T. 1839.

absolute,

* * * * • * * *

w * - - -

FINES AND RECOVERIES ACT.-RELEASE * of

DOWER BY WIFE.-LUNATIC HUSBAND.

The wife will be permitted to release her

dower under the provisions of the Fines

and Recoveries Act, her husband being

tunatic. * * *

R. P. Williams moved for a rule directing
that Ann Holborn might release her dower
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without the consent of her husband, who was

in a lunatic asylum, under the provisions of

the 3 & 4 W. 4, c. 74.

Tindal, C. J.--When was he taken to the

lunatic asylum ?

R. W. Williams.-In 1836, and he has been

there ever since, and was unable to join in the

present proceedings.

Tindal, C. J.-That will do.

Rule granted.—Ev purte Ann Holborn, H.

T. 1839. C. P.

LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

%quge of Commons.

ADMINISTRATION OF JUSTICE.

To improve the Criminal and Civil Jurisdiction

of County Courts. Ilord John Russell.

[Leave has been given to bring in these

Bills. See p. 291, ante.]

For keeping and authenticating non-parochial

Registers of Births, Deaths, and Marriages.

[For 2d reading.] Lord John Russell.

To provide a general form of Affirmation for

all persons who believe the taking of any

Oath to be forbidden. Mr. Hawes.

... . . . . [For 2d reading.]

For the better ordering of Prisons.

Lord John Russell.

To regulate and enlarge the Summary Jurisdic
tion of Justices. Lord John Russell.

For further improving the Police in and near

the Metropolis. Mr. F. Maule.

Small Debts Court Bills for the following

places:— **

Belper, Newark,

ury, Nottingham

Chesterfield, and

Eekington, Mansfield,

Grantham, Oldham,

Leeds, Worksworth.

To amend the Law of Costs, and pleading the

General Issue. Sir F. Pollock.

• * * LAWS OF PROPERTY, ...,

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

To amend the Law of Copyright.

Mr. Serjeant Talfourd.

For the Enfranchisement of Lands of Copyhold

and Customary Tenure, 21st Feb.

Mr. James Stewart.

LAw of PARLIAMENTARY ELEctions.

For the registration of Parliamentary Electors

Mr. Attorney General.

[For 2d reading.]

Controverted Elections. Lord Mahon.

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Pee!.

HIGHWAYS AND -SEWERS.

To amend the Laws relating to Highways.

Mr. Barneby.

[For 2d reading, 18th Feb.]

To alter and amend the Laws relating to Sewers.

18th Feb. Mr. Christopher.

DELAYS IN THE CHANCERY OFFICES.

We have received several communications re

lating to the alleged delays in some of the

Masters' offices in Chancery, but cannot give

publicity to them, as we have no satisfactory

means of ascertaining the exact state of the

cases referred to, or the causes of the grievance.

Our belief is, that the evil arises from various

causes:—partly from the great extent of the

business in the Masters' offices, partly from

the slow way in which chancery proceedings

must go on, when compared with those of the

Common Law Courts, (where, however, there

are complaints in abundance.)

evil arises from solicitors, who are required

by their clients not to hasten, if they do not

delay, the proceedings. The want of funds

to carry on a heavy suit, operates as another

Some of the

cause of procrastination.

The grievance mentioned by one of our

correspondents has ceased, by the appointment

of a new master, whose fitness seems to be

universally admitted.

For the dispatch of business, it is important

that as well the Chief Clerk as the master,

should be active and efficient.

pointment of Mr. G. Whiting, to the vacant

Chief Clerkship in one of the offices, has, we

understand, given satisfaction to the practi

The recent ap

tioners. His experience, as a solicitor of seve

ral years standing, and his active habits, render

him a very competent person.

THE EDITOR'S LETTER BOX.

The grievance mentioned by a correspon

dent as to the taxation of Common Law Costs,

shall be inquired into. Does the matter com

plained of occur frequently?

The letters of G. R. A. and T. M. have

been received. We wish they would them

selves consider and write on the points they

| mention ; and then any remaining doubts may

be more usefully discussed. * *

A Correspondent is informed that the case

of Price v. Dewhurst will be reported next

week. - -

In answer to various inquiries regarding the

most useful books for the study of the law, we

beg to refer to the Articled Clerks’ Manual.

The short course of reading there specified will

answer the purpose of two correspondents.,

We are compelled to defer the notice of se

veral New Books; amongst others, Mr. Char

nock's edition of Dr. Story's valuable Treatise
on Bailments. ºr

. . . . * * * * * * * *
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©bgcrber,

—“Quodmagis ad Nos
Pertinet, et nescire malum est, agitamus.

THE ARREARS IN EQUITY AND

COMMON LAW.

We have no intention of losing sight of the

arrears which exist in the superior courts of

justice. It is a subject of the greatest in

terest to the profession and the public, and
must repeatedly engage the attention of

parliament. The arrearin Equity came in

sidentally before the House of Commons on

Friday last, on a motion for some returns

with respect to the Court of Chancery made
by Mr. Blewitt, and which, by the way, we

are very glad are to be laid before the public

in an authentic shape. Mr. Pemberton

then put a question to the government, as

to their intention to propose any measure

connected with the subject, in the present

session; but although Lord John Russell

replied at considerable length, we did nºt

collect from him any definite answer. He
rather pointed out the general difficulties of

the subject, than proposed any specific plan

for the remedy of the existingevils, and it is

understood that the subject-matter will be

formally brought before the House by Mr.

Pemberton. We are quite sure that some

remedy must be applied, as there is now

almost a denial of justice. We very much
fear that the appointment of an additional

judge would not go to the root of the evil.

we think the whole state of the Court of

* Chancery, in all its branches, requiresinvesti

a gation. The great delayin obtaining judg

ment when a cause is set down for hearing.
... is unquestionably a bitter grievance, and it

tº has been shewn to be so in these pages very

clearly; but although we are not disposed

to lay blame until it can be clearly proved
to attach, yet we think that inquiry would

shew that the subordinate offices of the
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Court are not quite as they should be. We

speak thus gently, because we trust that we

shall have no occasion to enter into this

part of the subject. : We will now suspend

the consideration of the arrears in Equity.

until either the returns shall be produced,

or some other notice be taken of them in

parliament.

Let us, however, turn to the Courts of

Common Law. Here we have had an attempt

to remedy the arrears by Lord Denman's

act, for allowing the Courts to sit in Vaca

tion. It is, perhaps, hardly fair on so short

a trial, to form any opinion as to the perma

nent effect of the measure; but still it will

not be without use to state the result from

time to time, particularly as our readers

will, by referring to our former articles on

this subject, have the means of forming an

opinion for themselves. We have caused

enquiry to be made, and the following is a

statement of the cases disposed of during

last Hilary Term and the Vacation sittings

in Banc, held under the 1 & 2 Vict. c. 32.

In the Queen's Bench, the special business

was much retarded by the case of the Cana

dian prisoners. a * *

QUEEN’s BeNCH.

Meu Trials.

Number disposed of. Number remaining.

39 154

Special Paper.

40 | * 50

Peremptory Rules.

Court in Banc. … . .

16 | 46

Peremptory Rules.

Bail Court.

7 | 9.
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mary: * ~ * * tº * * * * * * * *

summary ºn nº hiº Disposed of. Remaining.

a New Trials . . . . . 39."... 154

special Paper. . . . . . 49 ... 'º'

-Peremptory Rules (in Bane) 16 ..."46.

, ſº Do. 1 (Bail Court) 7 . . . . '9"
—is ºf tº tº tº "--—

º, ºn tº * - 102 ºf 259

aº (; , , : , , , , . . .

* " " " common PLEAs.
fºr tº

jºi New Trials.

Number disposed of. Number remaining.

—

** . . .

º * * Special Argument.

, 10 | 38

* Enlarged Rules.

19 | 4 º'

Curia adv. vult.
*… [3] : it | l

; , , , , ; ; ; ºn * , ,

Summary * , , , , Dis ed of. Remaining.

New Trials . . . . 3 . . . . 5.

Special Arguments -- . 19 . . . . . . 38

Enlarged Rules ... . . 19 . . . . . . 4

Curia adv. vultº. . .' 3" . . . . . . .

… . . . . . . . . . . .35 ºf 94

n . . . . . . . . . . . . . . { * : :

. . . . . . . ExchEquer OF PLEAS.
* y -

-

*

* * * * *

* New Trials. …,

Number disposed of." Number remaining.

22" "" I " ' ". 31

Special Paper. "

15

* * ,

sº º tº Enlarged Rules.
º, 2 • *. | * ... " -

. . . . q ft., 7 tº its in

Summary *** * * * -A. mm. y: …tº ſº Disposed of. Remaining.

New Trialsº.” . . .”22. . . . . 31

special Paper . . . 15 . . . . 7

Enlarged Rules . . . º. 2 ... ... -

7

| two for Judgment.

none.

- is ºf — -

hºtº juiº º º 39 38

General Summary:(! / :

enerat Summary: . Matters Matters

}* * disposed of. remaining.

Queen's Bench . . . .1% ... ... *
Čommon Pleas . . . 35' ... ... 94.

Exchequer of Pleas º. 39 . . . . .38

176, 391
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what PROBATE DUTY is PAY
ABLE ON FOREIGN STOCK.,

—, , , ºn tº

We shall here shortly state the law as to:

this subject. - - -

... tº º, . . . * *

s = ..º. ºf

In The Attorney General v. Dimond,” it,

was held that, probate duty was not pay

able in respect of French rentes belonging ºf

to a testator dying in this country, although -

the property was brought into and admi-"

nistered in this country by the executor. In

The Attorney General v. Hope,” which was,

carried to the House of Lords, a similar rule,

was laid down with respect to monies stand

ing in the testator's name, in the public s

funds or stock of the United States of Ame-.

rica. By these cases it is settled that the

duty is to be regulated not by the value of all

the assets which an executor or administra

tor may administer by virtue of the will or,

letters of administration, but by the value .

of such parts as are at the death of the de-º

ceased within the jurisdiction ofthe spiritual

judge by whom the probate or letters of

administration are granted. * º

The French and American stock being part.

of the national debt of France and America.

respectively, are transferrable there only, i.

and thus it is that they were held not liabled

to the payment of probate duty. : * :

But where the property is distinguish

able from these stocks, and has a locality in

England, it will be liable to probate duty, ,

although it may consist of foreign stock...,

Thus when property consisted of a Russianº

certificate in the form of a bond, but set

forth that the party was entitled to be paidº

either in London or at St. Petersburg, and

transferrable by delivery only, it has very

recently been held” that this species of stock

is liable to probate duty. The distinction

between the cases is thus nicely drawn by

the Lord Chief Baron. … ")

In this case, assuming that the foreign go

vernments are liable to be sued by the legal

holder, there is no conflict of authorities, for

their governments are not locally within the

jurisdiction, nor can they be sued here; and

no act of administration can be performed in

this country, except in the diocese where the in

struments are, which may be dealt with and the t

money received by their sale in this country.

Let us suppose the case of a person dying

abroad, all whose property in England consists 1

of foreign bills of exchange, payable to order, 9

which bills of exchange are well known to be?

-
{ }

a l C. & J. 356. * , , , , ºff

* I C. M. & R. 530; 8 Bli. 44. . . . . . .

* Per Lord Abinger, C.B., 4 Mee.&W.19ſ."

* The Attorney General v. Bouwens, 4 Mee.

& W. 171. . . .
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the subject of commerce, and to be usually

sold on the Royal Exchange. The only act of

administration which his administrator could

perform here would be to sell the bills and ap

ply the money to the payinent of his debts. In

order to make titles to the bills to the vendee,

he must take out letters of administration ; in

order to sue in trover for them, if they are im

roperly withheld from him, he must have

etters of administration (for even if there were

a foreign administration, it is an established

rule that an administration is necessary in the

country where the suit is instituted).-See

Story on the Conflict of Laws, 421; and that,

these letters of administration inust be stamped

with a duty according to the saleable value of

the bills, the case of Hunt v. Sterens,e is an

express authority. If this be the law in the

supposed case, it is impossible to distinguish it

from that under consideration. Here are va

luable instruments in England, the subject of

ordinary sale; the debtors, by virtue of such

instruments, if there are any, resident abroad,

out of the jurisdiction of any ordinary, and

consequently, there being no fear of conflict

ing rights between the jurisdictions who are

to grant probate. If these were the only effects

in England of the deceased (a supposition

which would simplify the case), there would be

no question as to the necessity of probate, not

only to make title to them by sale to any one

who knew that they were the property of the

deceased, or chose to enquire into the title,

but, certainly, in order to sue for them against

a wrong doer; against a banker for instance,

who had received them from the deceased, and

refused to deliver them to the executor or ad

ministrator, and the probate must surely be

stamped according to the value of the only

effects which could be sold, disposed of, or

recovered under it. And if this be true, if

they were the only effects, it must be true that

the duty must be paid on their value if they

form part of the effects of the deceased. We

think, therefore, that in this case these instru

ments are of the nature of valuable chattels,

saleable here, and which can be administered

here, and therefore that their amount should

be included in the value of the testator's

effects.

THE PROPERTY LAWYER.

PROTECTOR of A SETTLEMENT.

By the 3 & 4 W. 4, c. 74, s. 33, if any

person, protector of a settlement, shall be

lunatic, the Lord Chancellor shall be the

protector of such settlement, whether such

person shall have been found such by in

quisition or not. It will be seen that this

statute does not extend to a lunatic, under

the following circumstances:

The Lord Chuncellor.—This is an applica

tion to me as protector of a settlement. As

• 3Taunt. 113.
l
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the property is now settled, it is vested in the

lunatic as tenant in tail, with an intermediate

limitation to the petitioner, in tail, with the

ultimate fee in the lunatic. I am asked, under

the authority of the act of parliament, to con

sent to a deed having the effect of a recovery,

the object of which is (in the event of the lu

natic not recovering, and barring his estate

tail and the remainders over) to give the fee

to another person, who states herself to be a

near relation of the lunatic. A fatal objection

to this application is, that the case is not

within the act of parliament at all. I am not

protector of the settlement within the act of

parliament. Upon a petition in the matter cf

Blewitt, 3 Mylne & Keen, 250, Lord Brougham

first, and afterwards Lord Lyndhurst, held that

such a case was not within the act. If, however,

I had the power which I am asked to exercise,

it appears to me that I should not be justified

in so dealing with the lunatic's property. He has

the whole interest in the estate, except the inter

mediate interest vested in the female petitioner;

and if that should drop during his life, he will

have the absolute interest. If I had the dis

cretion, I certainly should not exercise it; but

I think I have not. In re Wood, 3 M. & C

266. ºf

NEW BILLS IN PARLIAMENT.,

NON-PAROCHIAL REGISTERS.

This is a bill for safely keeping and authen

ticating certain registers of births or baptisms,

deaths or burials, and marriages. It recites

that by a commission under the great seal,

bearing, date the thirteenth day of Septem

ber in the eighth year of the reign of his late

majesty, certain persons therein named were

appointed commissioners for inquiring into the

state, custody and authenticity of any registers

or records of births or baptisms, deaths or

burials, and marriages lawfully solemnized,

as had been kept in England and Wales, other

than the parochial registers, and the copies

thereof deposited with the diocesan registrars,

and for inquiring whether any and what mea

sures could be beneficially adopted for collect

ing and arranging and depositing such regis.

ters or records, and for considering and

advising the proper measures to be adopted

for giving full force and effect as evidence in

all courts of justice to all such registers as

were found accurate aud faithful, and for

facilitating the production and reception of the

same : and by another commission under the

great seal, issued in the first year of her

present majesty, the powers and duties of the

said commissioners were continued; and

whereas there are now about seven thou

sand registers in the custody of the said

commissioners, which by their report to her

majesty, bearing date the 18th of June 1838,

they have recommended to be kept together in

some secure place of deposit, and to be deemed

to be in legal custody, and to be receivable in

evidence in all courts§justice, subject to cer
->
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tº tain conditions and, restrictions therein re.

iſ commended; It is therefore proposed to be

enacted, ºn M iº ni , , , ºr º 'º wº

or ºl:"That the Register-General of births, deaths

1 and marriages shall receive and deposit in the

yºgeneral register office all the registers and

º records of births, baptisms, deaths, burials and

tº marriages, now in the custody of the counis

ºsioners appointed by her majesty as aforesaid,

wandi which they have by their said report

tirecommended to be kept in some secure piace

of deposit, and also such other registers as are

hereinafter directed to be deposited with him,

-u and also the several registers and records

rºmentioned in the schedules (H), (I), (L), (P),

, and (Q), annexed to the said report of the

h said, commissioners: provided, that none of

º, the registers or records contained in the last

- mentioned schedules shall be received by the

ºregistrar general, unless the person or persons

now having the custody thereof shall, within

tº three calendar months from the passing of

tº this act, send, the same to the said, commis

-sioners for examination by them : and such

- only of the last mentioned registers or records

tº shall be deposited with the registrar general as

three or more of the said commissioners shall,

o, by writing under their hands and seals, certify

… to the registrar general to be fit to be deposited

- with the other non parochial records as here

inafter mentioned, ſº

i. i2. That the said commissioners shall be

eontinued commissioners for the purpose here

inafter mentioned, for the space of six calendar

months from the passing of this act, and they

are hereby authorized from time to time

during the said, six months to inquire into

, the state, custody, and authenticity of every

register or record of birth, baptism, naming,

dedication, death, burial, and marriage, which

shall be so sent to them, and which has not al

ready been examined by them as aforesaid;

and such as they shall find accurate and faith

ful, they shall forthwith deposit with the

registrar general, and shall accompany such

registers with a certificate under the hands

and seals of three or more of them, that such

registers and records are fit to be placed with

the other registers and records hereby directed

to be deposited in the said office; and the

registrar general, upon reciving the said certi

ificate of the said commissioners, accompanied

by an order of one of her Majesty's principal

Secretaries of State, shall receive such registers

and records, and deposit them with the said

other registers.

3. That every office or place where any re

gisters or records, which by this or any other

act are directed to be in the custody of the

registrar general, shall be deposited by direc

tion of the registrar-general, with the approval

of the Lord High Treasurer, or three or more

Lords Commissioners of her Majesty’s Trea

'sury, shall be deemed to be a branch or part

of the General Register Office, so long as such

registers, or records shall remain therein, and

the execution of this act shall be deemed to be

a part of the business of the General Register

Office. , , tº tº

's -

A4. That the said ('ommissioners shall deliver

to the Registrar General a descriptive list of

|all the registers and records now in their cus

tody, which shall be so deposited with the

registrar general, containing such particulars,

and referring to the registers and records, in

such manner as in the opinion of the registrar

general shall be sufficient to identify every such

register and record; and three or more of the

said commissioners, of whom the registrar ge

neral shall not be one, shall certify undar their

hands, upon some part of every separate bºok

or volume containing any such register or

record, that it is one of the registers or records

mentioned in their said report, and shall dis

tinguish in which schedule annexed to their

said report it is mentioned; and in every case

in which the commissioners have reported that

certain parts only of such registers appeared

to them to be original or authentic, the com

missioners shall refer in the deseriptive list to

those parts, in such manner as to identify them

to the satisfaction of the registrar general; and

every register or record which may be after

wards deposited with the registrar general by

the said commissioners shall be identified by

them in like manner, as nearly, as the case

will admit. * , , , , , , , , .

5. That the registrar general shall cause

lists to be made of all the registers and records

which may be placed in his custody; by virtue

of this act, and indexes of all the entries con

tained therein; and every person shall be en

titled, on payment of the fees hereinafter

mentioned, to search the said lists and indexes

between the hours of ten in the morning and

four in the afternoon of every day except

sundays and Christmas day and Good Friday,

and to have a certified extract of any entry in

the said registers or records; and for every

search in any such register, record or index,

shall be paid the sum of and for every

such certified extract the sum of and no

more. : it a

6. That all registers and records deposited

in the general register office by virtue of this

act, shall be deemed to be in legal custody,

and shall be receivable in evidence in all courts

of justice, subject to the provisions hereinafter

contained; and the registrar general shall

produce, or cause to be produced, any such

register or record, on subpoena or order of

any competent court or tribunal, and on pay

ment of a reasonable sum, to be taxed as the

court shall direct, and to be paid to the

registrar general, on account of the loss. of

time of the officer by whom such register or

record shall be produced, and to enable the re

gistrar general to defray the travelling, and

other expences of such officer. ...º it?

7. Fees to be accounted for according to 4

& 5 W. 4, c. 15.. ... ,ºr jºiºto

8. That every person who shall, wilfully

destroy or injure, or cause to be destroyed or

injured, any register or record of birth; or

baptisms, naming or dedication, death, or bu

rial or marriage, which shall be deposited with

the registrar general by virtue of this actor any

part thereof, or shall falsely make or counter
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felt, or cause to be falsely made or counter

*feited, any part of any such register or record,

--or shall wilfully insert or cause to be inserted

*in any of such registers or record any false

… entry of any birth or baptisms, naming or

ºidedication, death or burial or marriage, or

shall wilfully give any false certificate, or shall

"certify any writing to be a copy of extract

*from any register or record, knowing the same

ºregister or record to be false in any part there

of, or shall forge or counterfeit the seal of the

- said office, shall be guilty of felony. -

* 9. That the registrar general shall certify

- all extracts from the registers or records de

posited or to be deposited in the said office by

tº virtue of the provisions herein contained, by

* causing them to be sealed or stamped with the

seal of the office; and all extracts purporting

* to be stamped with the seal of the said office

shall be received in evidence in all civil cases

instead of the production of the original regis

ºters or records containing such entries, subject

ºnevertheless to the provisions hereinafter con

ſtained: " .

* 10. That every copy of an entry in any of

tº the said registers or records shall describe the

* register or record from which it is taken,

and shall express that it is one of the regis

ºters or records mentioned in this act; and the

eproduction of any of the said registers or re

ºeords from the general register office in the

“custody of the proper officer thereof, or the

"production of the copy of any entry containing

* such description as aforesaid, and purporting

“to be stamped with the seal of the said office,

“shall be sufficient to prove that such register

*or record is one of the registers and records

. . mentioned in this act, in all cases in which the

ºn register or record, or any certified extract

ºtherefrom, is herein respectively declared ad
missible in evidence.

ºll. That in case any party shall intend to

use in evidence on the trial of any cause in any

of the Courts of Common Law, or on the

'hearing of any appeal at any quarter sessions,
º, in England or Wales, any extract, certified as

hereinbefore mentioned, from any such regis

ter or record, he shall give notice in writing to

the opposite party, his attorney or agent, of

his intention to use such certified extract in

evidence at such trial or hearing, and at the

**same time shall deliver to him, his attorney or

'agent, a copy of the extract and of the certifi

*eate thereof; and on proof of such notice and

ºr delivery, or on, admission of the receipt of

tº such notice and copy, such certified extract

“shall be received in evidence at such trial or

ſº hearing, if the Judge or Court shall be of
*opinion that such service has been made in

sufficient time before such trial or hearing to

* have enabled the opposite party to inspect the
original register or ...! from which such

vicertified extract had been taken. -

to "12. That in case any party shall intend to

"ouse it evidence on such trial or hearing any

ºriginal register or record (instead of such cer.

ºtified extract), he shall nevertheless, within a

*reasonable time, give to the opposite party

*iotice of his intention to use such original

t register in evidence, together with a copy of

a certified extract of the entry or entries which
he shall intend to use in evidence.

13. That in case any party shall intend to

use in evidence on any examination of wit

nesses, or at the hearing of any cause in any

Court of Equity, any extract, certified as here

inbefore mentioned, he shall, ten clear days at

the least before publication shall pass in any

cause where no commission has issued for the

examination of the witnesses of the party in

| tending to give such evidence, or where such

commission shall issue, then seven clear days

at the least before the opening of such com

mission, deliver to the clerk or clerks in Court

of the opposite party or parties a notice in

writing of his intention to use such certified

extract in evidence on the examination of

witnesses or at the hearing of the cause (as

the same may be), and shall at the same time

deliver to the clerk or clerks in Court of the

opposite party or parties a copy or copies of

such extract, and of the certificate thereof, and

thereupon such certified extract shall be re

ceived in evidence; provided, that at the hear

ing of the cause the service of such certified

copy and notice be admitted or proved.” "

14. That in case any party shall intendi to

use in evidence, on such examination or hear

ing in any Court of Equity, any original regis

ter or record (instead of such certified extract),

he shall nevertheless, within the number of

days hereinbefore respectively mentioned, de

liver to the clerk or clerks in Court of the

opposite party or parties a notice ºf his inten

tion to use such original register in evidence,

together with a copy of a certified extract of

the entry or entries which he shall intend to

use in evidence. * * *, *, *, * *

15. That in case any party shall intend to

use in evidence upon any petition, motion or

other interlocutory proce . in any Court

of Equity or in the Master's office, any extract

certified as hereinbefore mentioned, he shall

produce to the Court or Master (as the ease

may be) an extract certified as hereinbefore

mentioned, accompanied by an affidavit stating

the deponent's belief that the entry or entries

in the original register or record is correct

and genuine. ºn . . . . . . is nº

16. That in case any party shall intend to

use in evidence, in any Ecclesiastical Court,

any extract certified as hereinbeforementioned,

he shall plead and prove the same in the same

manner, to all intents and purposes, as if the

same were an extract from a parish register,

save and except that any such extract, certified

as hereinbefore mentioned, shall be pleaded

and received in proof, without its being neces

sary to prove the collation of such extract

with the original register or record: Provided

always, that the Judge of the Court on cause

shown by any party to the suit (or of his own

motion when the proceedings are in poenan),

may, after publication, issue a monition for
the production, at the hearing of the cause, of

the original register containing the entry to

which such certified extract relates.

17. That in all criminal cases in which it shall

**, *, ***
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***.*.*.*., al.

belºcessary to use in evidence an

entries contained, in any of the said regis

or records, such evidence shall be given by

º to the court the original register or

COrſl. º.º. tº a a sºul iſ .

*...*This the Lord High Chancellor and the

Master of the Rolls, the Judges ºf the Supe

rior Courts of Common Law at Westminster,

or any eight or more of them, ofwhom the

chiefs of each of the said courts shall be three,

and also the judge of the court of arches, the

prerogative court, court of peculiars, consis

iory court, and, commissary, court, respec

tively, shall and may, by any rule or order to be

from time to time by them made, either in

term, or vacation, at any time within three

years from the passing of this act, make such

alterations, rules and orders for regulating the

mode of reception of the said registers ºr
records, or copies thereof, in evidence, 1I]

their respective courts, and for regulating the

notice hereinbefore directed to be given and

the costs, of producing such registers or re.

* - - - -

entry or

cords. copies, thereof, as to them shall

seem '. sdient, which rules, orders, and
regulations shall be laid before both houses of

parliament, and shall take effect within six

weeks after the same shall, have been so laid

before parliament, and shall thereupon be

binding and obligatory upon the said respective

courts, and .#the like force and effect as if

the provisions contained therein had been ex

pressly enacted hereby."

19, That the several registers and records

of births and baptisms, marriages, deaths and

burials of British subjects, now in the custody
of the Bishop of London, and transmitted to

the registry of the diocese of London from

j the seas (and particularly speci,

fied in schedule (M.) of the said report,) shall
be transferred; by the registrar of the said

diocese to the custody of the registrar general,
who is hereby directed to receive the same

and all such registers, records and certified

extracts therefrom, shall be receivable in

evidence in all courts of justice, subject to the

same conditions and regulations as are herely
enacted, with respect to, the registers and

records now in the custody of the said com

missioners, as , , , º, . . . .
20. That the several registers and records

of baptisms and arriages performed at the

Tleet.k. s Bench prisons, at May Fair,

and at *.*.*.*.*. and elsewhere,

which wer. in the registry of the

Bishop ofi. on, in the year one thousand

eightº and twenty one, by one of her

majesty's secretaries of state, shall be trans

ferred from the said registry to the custody

of the register general: provided nevertheless

that nothing herein contained shall extend to
give to such registers and records, or any of

them, any greater validity as evidence than

they now possess ºn tº

* - - - - - - - - - - —º

ºr tº º ºr ... . . . . - -

[The clauses in this bill with respect to evi.
dence, notice, &c., should receive the attention

of practitioners, Ep.]

registers ||

Street.

º, wºw tº * * . . . - -

New Bills in Parliament—suggestionsfor Copyhold Enfranchisement.

SUGGESTIONS FOR COPYHOLD

ENFRANCHISEMENT.

--

This topic continues to engage the atten

tion of the profession in a remarkable

degree. We do not recollect any subject

relating to the alteration of the law of real

property, which has given rise to so many

publications as the proposed enfranchise

ment of copyholds. We have now to notice

another pamphlet, the author of which is

Mr. Van Sandau, a solicitor; and we shall

extract a few of the principal “Suggestions

for facilitating the Enfranchisement of Copy

hold Property, tending,” as he maintains,

“to the mutual and equal benefit of the

lords and copyholders.”

“I propose,” (says Mr. Van Sandau,) “ in

order to ascertain the value of the enfranchise

ment, that the value of the copyhold, consi

dered as copyhold, subject to arbitrary fines,

and consequently unimprovable, should be as

certained ; that the value of the same land,

considered as freehold, (or held in free or

common socage) and, consequently, as improv

able, according to its improvable nature,

should be also ascertained; and that the dif

ference should be considered to be (as in fact

it is) the additional value which would be con

ferred on the copyhold by its conversion into

common socage; but that in order to hold out

sufficient inducement to the copyholders to

purchase, the enfranchisement of their copy

hold lands, that the lords should be content

to require but one moiety, or otherwise some

certain proportionate share of the difference or

additional value, leaving for the copyholder

enfranchising the other moiety or remaining

share of the improved value; and that thus

(applying the principle to land which might

not be in its nature improvable, supposing the

division to be in moieties) the lord should sell

his interest in the property or the enfranchise

ment, which, according to Mr. Morgan, equals,

on the average, but one-eleventh of the free

hold, or say two years and a-half purchase, for

say three and a-half or four years purchase,

improving the value for sale of the copyhold

from twenty or twenty-one years purchase to

twenty-four or twenty-four years and a-half

purchase, over and above the price paid for

the enfranchisement, or, including such price,

to twenty-eight years purchase, and amplify

ing such benefits to each by the addition of

one-half or other aliquot division of the addi

tional value which would be conferred accord

ing to the improvable quality of the land.” Sº

Mr. Van Sandau, after stating his own

experience as the deputy steward of some

large manors, quotes the following opinion

of Mr. Morgan, in a case submitted to him

by Mr. Van Sandau. . .

a Published

, is with tºº

+++++++

by W. Stephenson, Parliament
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“It appears to me that the best mo ap

pº me interestsº.
holders in the anticipated increased value of

the property mentioned in this case, will be

#. the same principle as is set forth, in the

firº or query,"...'. ascertain:

ing the relative proportions of the lord's inter

estand of the copyholder's interest, in the land,

as it is now let, (at 6l. an acre) converting the

yalue of the lord’s fines into an equivalent rent,

and awarding to the lord the same proportion

of any increased annual value which may be

given to the property, by letting it out on

building leases, §. property may then be ".

tally enfranchised, by a sale or purchase of

such the lord’s share at twenty-five, twenty

eight, or thirty year's purchase, as may here

after be agreed upon). Were the lord's fines

payable only on the death of the copyholder,

it would be easy to calculate the value of those

fines for ever, the probability being, that they

will recur once in every twenty-eight or thirty

years. This may be ascertained by calcula.

tion: with respect however to the fines on a

lienation, the frequency of their recurrence

can be known only from experience. This

information I am happy in having it in my

power to supply, by the assistance of a friend

who has bestowed much attention on this sub

ject, and who has found from the actual expe

rience of a number of manors in the neigh

bourhood of London, extending over a period

of one hundred years last past, that the aver

age frequency of fines on alienation, is nearly

the same as of those on death, and that, taking

one with the other, the fines have recurred

once in fifteen years. Now making due allow- ||

ance for the circumstance of the fines on alien

ation, being assessible at one and a-half year’s

rent, only taking the fee simple at twenty-eight

anda-half year's purchase, and assuming the a

bove average for the recurrence of the fines, the

present value of the lord’s interest in all future

fines on a single acre is 16l. 2s. which is

equivalent to a perpetual rent of 11s. 3d. per

acre, or one eleventh of the rent; in this pro

portion should any increase of rental derivable

from letting the land on building leases, be di

vided between the lords and copyholders.”

Mr. Van Sandau then says,

* “Objecting, as I do, to the principle of

compulsory purchase, I cannot see any ob

jection to its being inade, and I would recom

mend that it should be made obligatory on

lords of manors (the necessary provisions being

introduced for their protection against the in

jury to which they might otherwise be exposed)

to enfranchise, particularly if whilst a benefi

eial option of enfranchising should be given to

the copyholder, the assertion of that option

* be made necessarily beneficial to the

lords. Compulsory sales indeed are no new

things, they are every sessions enacted ; for in

stance, by every railway and almost every im

provenient bill; and in those cases the parties

compelled to sell their property are obliged to

be'content with the estimated value of their intº:

rests without any advantage to themselves. It

quºtions for cºuld

consequently cannot be considered a hardship if

lords'
S

sh

3] 1
nfranchisement.

Eºf. ** tº itºas .\\,{\ twº,

majors, the beneficial value of whose

eignorial. has been estiinated, as before

| out twº years and a half purchase,
lled to sell'enfranchisements at more

alue of the". fights held in

severance" from the copyhold," say 'at one

moiety or any other reasonable proportionate

are of the difference between the vendible

value of the copyhºld, subject to arbitrary fines,
taken asº:
the value of the same land taken as freehold,

and consequently as improvable according to

its improvable value; or, in other words, in

being obliged to sell for say three and a half
four, or five years' purchase or inore, tha

which, while in their actual enjoyment, was

worth to them but about two and a half years

purchase. And I may venture to suggest that

whilst the principle I have propounded would

not be opposed by copyholders, who could not

object to a bill, not making anything compul

sory on them, but giving to them what at least

in many cases would prove a beneficial option;
it seems to ineº: e, it would

meet the approbation of, at least, the general

ity of lords of manors'; whereas; any attempt

to pass a law, rendering the enfranchiseinent

ºf copyholds compulsºry ºn all cannºt ſailº
drawipon itself much opposition; since one
or the otherjº. ns to be affected,

would consider itselfli ely to be damnified."

We have room only to add the following

remarks, in cases of mortgage and settle

shewn, at

are compe

than the v

ment.” “º

“It is obvious that where the lor of the

manor is the proprietor in fee, that the prices
to be paid for enfranchisements will he wholl

his own, and consequently, no provision.

necessary, excepting where the manor may be

in mortgage; in which case it "...º.
perly provided that the prices to be paid for

enfranchisements shall be paid to the first

mortgagee or incumbrancer in reduction of

his mortgage debt. When, however, the

manor is in settlement, and when the lord for

the time being has but antº.
other particular estate, some special provision

will be necessary, particularly as the interest

of the tenant for life in the expected fines,

heriots, or benefits resulting to the lord for the

time being, from the transmission of the copy

holds, will be more or less, according to his
own and the copyholders' ages. Now with the

view of making an equitable arrange ;
between the tenant for life, or the .
the time being possessed of the particular

estate, and the reversioner or successive rever

sioners of manors, I would suggest that in

cases where the manors are in settlement,

some small certain sum should be fixed as

being the value of heriots or other the like

seignorial rights, other than the fines payable

on transmission of copyhold property;" and

that wherever copyholds held under manors of

which the lord was not seised of an unsettled

estate in fee, should be enfranchised, the prices

paid for enfranchisements should be appro

-***, * : * > . . . . ; : , ;
º,” - iº - * *
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priated as follows: wiz, the amount of the fine

which would be payable upon the admission of

a single, successor to the copyhold, upon the

death of the copyholder, having regard to the

annual value of the property at the time of its

enfranchisement, sliould ſhe ascertained; and

if the copyhold was liable to a heriot, then the

fixed-value, of the heriot should be added to

the estiunated value of such fine, and that the

value of the interest of the tenant for life of |

the manor in such fine and heriot, should be

ascertained by calculating what would be the

present value of their amount, supposing the lº

same to be payable upon the death of the

copyholder, having regard to his age, and that

the value thereof, so computed, should be paid

to or belong to the lord for the time being (he

being tenant of the manor for life) for his own

use, in lieu of his interest in the next fine

expectant on transmission of the copyhold

upon the death of the copyholder; and sub

ject to that deduction, that the prices paid for

enchanchisements should be invested, the an

nual dividends or interest being paid to the per

sonentitled for the time being to the imanor, and

the principal, to be paid out to the person or

lº. first acquire, the absolute

interest in the property.” ". . . . to :

ºn 5*,*, * ~

Tº

PROPosED REMEDY FOR THE DE

Ays IN THE MASTER’s OFFICES

IN CHANCERY, * . . . . . ( ºr ,

º, ou gonj hºſ." ºn -

Tothe RightHonourable the Lord High

alſT ** ***. Chancellor. } -

-- My LoRD, - ** sºil ºf -

THE delays of the master's officeshave been so

-

long a subject ofº: and are now at

l

tracting so much public attention, that your

Lordship may not deem it an impertinence if

I address to you a few considerations which

have occurred to me on a subject of such high

importance. Q iſ ºf ºil

Your Lordship's known zeal for the reform

of abuses, further encourages me to address

myself to your Lordship, whose desire of

redressing wrongs in the system of your Court,

it. only surpassed by those trans

cendent judicial qualities which place you in

the highest rank of Chancellors.

Letters, havebeen addressed to your Lord

ship on this ulicºt in the periodicals, which

you may or may not have seen ; but these

containing only general complaints; and sug

gesting no remedy, they but little aid any

desire your Lordship may be supposed to have

to induce a reform of this great evil. . . . .

The remedy, I have to suggest is of the

most obvious and simple kind; and for its

urgency and practicability, I wonder much it

has not long ere this been adopted. Before I

come to it, however, I will take the liberty of

presenting to your Lordship some preliminary

considérations affecting this subject.
****

It is important that I should, in the first

place, shºw your Lordship that there is no

torrespondence or analogy whatever between.

cerned. ** 1"

Proposed Remedy for the Delays in the Masters' Offices in Chancery.

the two cases, of the delays of the Courts, nº

and those of the Master's Offices, so far as

the application of a remedy to either is con-, i.

ºf f is ºr

The difficulties which have been supposed tº

to interfere with a reform of the delays of theºi

Courts, need only be briefly stated to become tº

prehended, and these are, : a ºffiº

1st, The impolicy of increasing the numberº

of the Courts, by reason of its tendency ºf

to destroy that unity of decision, so ne:

cessary to the certainty of the law; and tº

which could then only be guaranteed andrº

maintained by endless appeals, in them-ſº

selves a great grievance. .." iv. ººzoºl

2dly, The expense attending the erectioned

and maintenance of additional Courts, rºb to

Neither of these objections interfere with it

the remedy applicable to the delays of the is

offices. ſº

I am persuaded that your Lordship will re

quire no proof of the fact of such delays :

they are universally admitted, and a single sº

suggestion will shew how naturally they flow...t

out of the existing state of things, and that,

it would even be matter of astonishment if , ,

they did not exist; for while the business of nº

the Court of Chancery has, within the last ºf

century or more, owing to political, causes,

arising out of the increased population, and

the more refined and extended relations of a

society, increased with gigantic strides, yet noº

proportionate addition has been made to the tº

machinery by which this great increase of bu-,

siness is to be encountered. ... sº sº tº

There exist now precisely the same number,

of Masters and of Master's Clerks, as in the

olden time, when the Court was comparatively in

its infancy. Is it not therefore surprising, my

Lord, that when the necessity was found someº

years back of establishing a new Court, that of .

the Vice Chancellor, it did not occur that a ſi

correspondent addition was necessarily re-1-

quired to the machinery of the Masters’ Offices, a

to enable them to respond to the vast accession...i

of business resulting therefrom ? and will not

the business of the Masters’ Offices become,

still more oppressive, my Lord, after the long-ni,

sought-for remedy for the delays of the Courts tº

has been applied, either by fixing your Lord-ºr

ship as a continuously sitting Judge in your

own Court, or by some other practicable

means not hitherto suggested. tº

As the business then is overwhelming, and

must become more so, and the fault is in the

system, it is perhaps neither fair nor profita

ble to join in the outcry against the masters’

clerks, for the evil is beyond the grasp of theirº

powers to remedy. ºf,

The chief delay complained of by the pro-i-

fession, my Lord, is the time occupied in the

preparation of the Master's reports, a duty

which may be ranked among the most impor-o:

tant of the Masters’ clerks. Parties have

sometimes to wait many inonths for these re-b

ports, Juntil they obtain, which, they cannots

have their causes reheard, in order to obtain.

the Court’s final decision therein, ºil, hoſtin

The solicitor in the cause, as soon as all the
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enquiries directed by the decree have been

prosecuted, and matters are ripe for a report,

applies to the Master’s clerk, who makes an

entry in his private list of reports, and the

party then must await his turn ; and it thus

frequently happens that a mere intermediate

or interlocutory report of much simplicity, is

either wholly or partially postponed to heavy

general reports, the preparation of which often

requires much time and consideration.

The Masters’ Clerk, apparently, has not a

large portion of time to himself for the pre

paration of these reports, since the day is

chiefly occupied in the investigation, in the

presence of the solicitors in the suit, of those

portions of the decree which consist of matters

of detailed account, with which the Master

himself does not interfere unless a question

arise thereupon.

The remedy which I have to propose for your

Hordship's consideration iº, is,

That the number of Masters’ Clerks should

be doubled. Let each of the ten Masters, my

Hord, have two efficient Clerks instead of one,

and from that moment the cry of Delay would

cease. Such Clerks, I need not suggest,

should be chosen from the body of Solicitors

having had experience in Chancery affairs.

Should your Lordship see objections to this

plan on the ground of expense, and a fear of

incumbering the interest of the dead suitors'

fund, with the salaries of two clerks in the

place of one, I answer such objection by sug

gesting, that the plan in such case might be

introduced gradually on the death or retire

ment of each individual of the existing race of

clerks, and that the stipend of 1000l. per

annum of such deceased or retiring clerk

should, in such event, be divided between his

two successors; and never fear, my Lord, that

men could not, under such circumstances, be

found highly qualified to undertake the re

sponsible office.” It is, my Lord, a matter of

notoriety, that a considerable portion of the

London solicitors act as managing clerks to

other solicitors of high and extensive con

nexions, whose business is of that magnitude

and diversity that it cannot be conducted

without such aid. From amongst this class,

mest assuredly, highly competent gentlemen

could be found to undertake the office.

On the assumption my Lord, that an econo

mical principle might possibly interfere with

an immediate adoption of the proposed plan,

I shall content myself with simply suggesting

the expediency of your Lordship's introducing

some legislative enactment, that on every

future avoidance of a clerkship, the Master

should be at liberty to appoint two clerks to

supply the vacancy occasioned thereby; such
11–1–

* Wethink it would be very unwise, in order

to save a few hundreds a-year in each office, to

underpay-persons who ought to possess consi

derable legal knowledge, practical experience,

and great diligence.” The second clerk, as a

solicitor, ought to have 500l. or 600l. a-year,

without diminishing the salary of the chief

clerk. As Bb.* * * * *

an arrangement as this would doubtless, con-ſe

duce as much to the ease and comfort of the 'º'

master himself, as it would be a booneto the is

eommunity at large, or at least to that portion of ºf

the community which is practically interestedºf

in discountenancing and repelling delays which tº

need have no existence. sº ºf bioiºſo', oil tº

* The plan of two clerks being once adopted,”

many salutary regulations of minor; conse-ºſt.

quence would naturally flow out of it, one of ºr

which it now occurs to me to suggest to yourº

Lordship, viz. that the one clerk (probably the as

most experienced one) should prepare all theº

general and inoreyº.reports, proceeding ºr

under decrees and decretal orders, and theº

other all reports arising under intermediate ''

orders, which although equally as pressing and ,

urgent, yet in their nature are less special, and

require less consideration. This regulation”.

would obviate the hardship noticed in the early ’’’

part of this letter, viz. that an interlocutoryº

or minor report, however simple, should either

merely take its chronological turn in the causen”

list ofthe Master's clerk, and be postponed toº

the more weighty and tardy general reports of tº

earlier entry, or that such general ſireports”

should receive interruption from the perpetual ºt

occurrence of interlocutory reports. *iſ uſ ironºur.

Your Lordship will perhaps pardon me for

suggesting to your consideration a further

regulation, which might be adopted even at the ſq

present time, viz. that, the Master's clerks

should make a return, either annually or half

yearly, as might be thought most expedient, of

the number of reports issued from the office,

distinguishing them under separate heads or

titles of “general and interlocutory.” This, I

apprehend, would have a most salutary moral . .

effect in subduing delay; and the evil of a re

turn, of late suggested, to the old system of

gratuities to awaken a stimulus to exertion,

would thus be avoided. A Solicitor.

=

− …--—

DUTY OF SOLICITORS TO THEIR -.

ARTICLED CLERKS. º. i tº º
- '** . . . . . .jſ, it

ALTHough a constant peruser of your instruc.”

tivejournal, I donotremember having ever read"

in it the “duties of solicitors to their articled "

clerks.” Not many solicitors, I really believe,"

ever consider that they have to instruct their"

articled clerks, but think that if fori. first

two or three years they give them deeds to

copy, and then turn them over to their mana.”

ging clerks, this is quite sufficient; and they"

are then left in the office with the other clerks,

and are by them induced to frequent places."

which they would not if the solicitors with

whom they are placed would only instru

and take thein under their own immediate
Care. ºt. “º tº tº ºn ºf

I grant that for the first year or two little else

can be done for a law student than to give hitn

deedstocopy; butthen these shouldbeexplain

ed to him, and he should be allowed to attend

and go through with the whole of the business,

and a proper course of reading shou'd also be

given him; but how seldom this is done :
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lmdeedmany articled clerks would never know

what books to study were it not for, that ex

cellent little work of yours, I mean “The

Articled Clerks Manual,” How much improved

would the profession be if solicitors would but

pay more attention to their pupils –for pupils

they certainly, are, although many consider

that they are only put into their office to make

the best of the way they can by themselves, and

that they have nothing further to do with them ;

and unless the law student has abilities and a

good stock of patience and industry, how diffi

cult, it is for him to work his way through the

impediments that lie in a young student's way

But do parents when they article their sons

intend that this should be the case ? No, cer

tainly not l they consider that they are to be

instructed in the law, and a proper course of

reading given to them.

I think these considerations deserve very

minute attention, particularly now that there is

an examination to pass, which makes it incum.

bent on the articled clerk to apply himself

more diligently to study; and as the pupil has

more to do, why, should not the master do all

in his power to assist his studies, and not allow

him. to wander from book to book without

perhaps ever striking into the right path

There is another subject to, which I shall

briefly, calls your attention; and that is, to

a classical examination for all persons to

undergo, before they are articled. For how

useful is a knowledge of the classics to the law

studentſ. In the medical profession the student

is obliged to pass, one, and why should not the

law student? Indeed the utility and great ad

vantage this would be, is, I think, so obvious

that I shall not enlarge upon it.

a ºr ºr º - W R. H.

[We have inserted this letter, though we can

not believe the grievance to be a general one.

Our correspondent's case we consider to be an

exception to the improved practice which we

understand now to prevail amongstºr.

EVIL OF SMALL, DEBTS COURTS.

Mr. Editor,

In one of those Courts nick-named “Courts

of Conscience,” which swarm in this me

tropolis, I have heard of one where, I am

informed, sits a person who says he has no

thing to do with law, but decides according

to Equity,+not the law of the Court of Chan

cery—but, it should seem, according to his own

notions of justice.

A married woman, without any ill treat

ment, and of her own free will, quits her hus

band without his consent, after having been

guilty of the most outrageous conduct at home.

She then goes round to a number of trades

men, and incurs bills to the amount of 30l.

each, in small sums under 5l. I am informed,

Mr. Editor, (and own I have not time to en

quire into the accuracy of the information)

that the jurisdiction of this Court, and of many

others, if not all, of the small Courts in Lon.

Evil of Small Debts Courts.—Superior Courts: Lord Chancellor.

don, has been extended to 5l. After a first

decision to the effect that the husband must,

under such circumstances, pay every debt his

wife contracts, she runs up a second and a

third batch of debts in the same way, and on

one of these occasions, the husband goes, ac

companied by a professional adviser, who

produces a host of cases to shew that under
the circumstances I have stated, the husband

is not liable; but the Judge says he has no

thing to do with law, his is a Court of Equity:

He admits that the effect of his decision wif

be, that the wife must inevitably ruin her hus

band, but he has taken her for better or for

worse, and must pay all the debts. . . . ."

This is not the first time I have heard of the

illegal decisions of these small Courts, whose

jurisdiction some deluded persons are anxiousto

raise to 10l., thus placing the subjects of Great

Britain out of the pale of the law of the land,

which is every day trodden under foot by in

competent Judges. . . .

I am no enemy, Sir, to cheap law, and

should be glad to see it brought to every man's

own door; but if those Courts must be estab:

lished, or permitted to exist, could not the

legislature secure a competent Judge, a bar

rister of good standing, and pay him a good

salary, which would be cheap in the long run,

and prevent the disgusting decisions which

take place in the small Courts, and which are

so many in number, that it may be said there

is no such thing as the law of the land where

the debts do not amount to 5l. . . . . .

P. R. A.

SUPERIOR COURTS.

-:

º, tº

#Luru Chantellar's Court. . . .

COSTS.-UNDERTAKING OF CLERK IN Court.

Held, that the usual consent signed by a clerk

in court to a petition of uppeal “to pay

such costs as this court shall award in re

spect of any proceedings since the decree,”

does not include the costs of the appeal.

Quaere whether the clerk in court is per

sonally liable, or as agent, to pay the costs

on such consent P

The Lord Chancellor delivered his judgment.

on the 19th of November last, dismissing,

with costs, an appeal from a decree of the Vice
Chancellor. (The case before his Honor is

reported fully in 8 Simons, p. 279, and the case,

on appeal is reported ante, p. 58.) -

Mr. Wigram on the last day of last term,

moved for an order on Mr. Wainwright,

the appellant’s clerk in court, to pay the costs.

of the appeal, which were taxed at 50l., to

gether with other costs incurred by the

plaintiffs since the term. Edward Dewhurst,

one of three defendants in the cause, was the

appellant. He was out of the jurisdiction,

and the appeal was prosecuted by his agents

in his absence. His clerk in court signed the

usual undertaking at the foot of the petition

of appeal in these words, or to this effect:

“I consent to pay such costs as this, court
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shall award in respect of any proceedings

had since the d. By .P. of #.

new orders (1831), the deposit on appeal, in

creased to 20/., was to be paid to the adverse

party, when the decree appealed from was not

materially varied, “together with the further

Xed costs occasioned by the appeal, unless

- #: Court shall otherwise order.” The Court

in this case dismissed the appeal with costs,

and ordered the deposit to be paid to the

plaintiffs (the respondents). The object º
he consent and undertaking was to secur

hose costs. Taking the consent and the 42d

of the new general orders together, he sub

i. that the Court, on the true construc

ion of them, must hold the clerk in court

liable on his consent and undertaking to pay

all costs after the decree was pronounced, in

cluding the costs of appeal.

... Mr. Sharpe opposed the application for the

Clerks in Court. The consent and signature

of the Clerk in Court to a petition of appeal

or rehearing were of modern origin, and did

not throw on the parties greater liability

than they were subject to before. The Court

had always the power of awarding costs ;

sometimes in cases of default, and where ap

plications came too late, the court granted a

rehearing on terms, Cunyngham v. Cunyng

ham.” There Lord Hardwicke granted a

rehearing on the undertaking “to pay such

costs of the proceedings subsequent to the

decree, as the Court shall award, in case the

decree on the rehearing shall be varied.”

Lord Eldon, in the case of Vowles v. Young,e

says “the master undertaking on a rehearing

to pay such costs, subsequent to the decree,

as the court shall think proper, prevents the

necessity of the insertion Lord Hardwicke

puts into his order.” In Cunyngham v. Cun

gyngham, Mr. Beames in his notes to the Gen

eral Order of the 7th of February, 1794,d

(which was a revival of an order of the

30th of April, 1700,) observes on the above

words of Lord Eldon, and gives his opin

ion that the general order is sufficient with

out the undertaking, for by that order, by

which the deposit on appeals is increased, it is

declared that the party obtaining a rehearing,

“shall be also liable (that is, beyond the depo

sit) to pay such further costs, to be taxed, &c.,

as the Court shall think fit to order.” No

undertaking was necessary to give the Court

jurisdiction to give costs of the appeals; and

this undertaking, if it has any force, must be

confined to the intermediate costs in the prose
cution of the decree.e

: The Lord Chancellor desired the motion to

stand over, and that a search might be made,

to 'ascertain the nature and origin of those

consents. " " '

º ..º.º." 13,) said a labo

rious search had been made by the regis.

:

l

** Amb. 89, b Id. b. 91.

oc 9 ves. 172 ºr " `

“d Bea. orders, 458. See note 6.

...This is the order before referred to. Bea.

Ord. 458.''' tº

Lord Chancellor. * * * * * 315

trars and the clerks in court, to whom the

question was of great importance. The result

was the discovery of the following cases, hºest

com.be v. Westcombe and Pearce v. Davis, in

the year 1756. Undertakings were signed in

them. In 1757, there was Atherton v. Atherton,

and Cooper v. Stock, and Price v. Meadows,

without signature. In 1758, there were several

cases in which the petitions of appeal had the

signature of the clerk in court to the consent.

Before the year 1756, there was no undertak

ing in the petitions of appeal to pay the costs.

ere was a general order since (10th of April,

1700) that the party appealing, should deposit

10l. with the registrar, and pay such other

costs as the Court should award.ſ

Mr. Wigram said, the question was, whe

ther the clerk in court was liable to such

costs as might be incurred on the decree.

The costs incurred since the hearing included

the costs of the appeal. The practice of these

undertakings was now traced up to 1756.

Mr. Hussey (the registrar,) discovered one in

that year, and Mr. Sharpe found another. The

first general order, inaking an appellant liable

to further costs beyond his deposit, was that of

1700, referred to by mistake of the reporter

in Powles v. Young, as an order of 1794.

The Lord Chancellor, after reading the

terms of the undertaking, and referring to

the cases of Cunyngham v. Cunyngham,

and Pourles v. Young, said, the object was to

secure the intermediate costs in the prosecu

tion of the decree. In the former case, Lord

Hardwicke, to save expence and delay, adopts

a shorter method, and grants the rehearing

on the defendant’s undertaking to pay the

costs he ought to have before paid for his de

fault, and also such costs subsequent to the

decree as the court should award. The modern

practice, giving the undertaking as a matter of

course, saved the court as Lord Eldon said,

from expressing the terms in the order. The

undertaking remidied the evil that before

existed in recovering the intermediate costs.

After these authorities, there was no difficulty

in construing the undertaking of the clerk in

court to be for the intermediate costs incurred

in prosecuting the decree, not including the

costs of the appeal. ºf

Mr. Sharpe said, the clerks in court requested

him to ask his Lordship’s opinion whether

they were personally liable, or as agents only,

to the costs included in their undertaking.

There was a difference of opinion between th

clerks themselves on the point. - * *

The Lord Chancellor declined to give any

opinion on a point which was not embraced

in the notice of motion. -

Price v. Dewhurst, at Westminster, Janu

ary 31, and at Lincoln’s Inn, February 13, 1839.
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to viſidazeighs churen'4%tºtb. * * º

ºi.º [Before the Four Judges.j
yºu is [.19just - - - - - -

*Exº-cowrºtesov of, witness.- over:

is iduoi, stºoz hrſ I SEER. 3.} ...) | -

for The ºuverseeri of an uppellant parish is not

-biq a compelent writness to prove even the no.

tºd; ſtice of appeal, notwithstanding the provi

-imiſºgions of the 54 Geo.3, c. 170. s. 9." Where

Joogetherefore, on account of the wunt of other

iſ nº evidence of the service of such notices, the

º, recorder of a Boruugh Court refused to

hear an appeal, this Court would not grant

sº tº a mandamus to direct him to hear it.

* In this case a rule had been obtained for

a mandamus to command the defendant to

enter continuances and hear an appeal, in

which the question raised related to the set

tlement of a pauper in one of the two parishes

* Marsham, and Lidcombe. It appeared that

"when the case cane before the recorder, the

*ehurchwarden of the appellant parish was

*called to prove the notice of appeal, when it

was objected that he was an interested witness,

*and wasºtherefore incompetent. No other

proof of the notice being offered, the recorder

\refused to hear the appeal. The present rule

was then obtained. *** *

vian Mr. King luke shewed cause against the rule.

The witness here was properly rejected. He

towas both an inhabitant of the appellant parish

sandslits overseer. & The 54 Geo. 3, c. 170,"

does not make him a competent witness. The

2 overseer here was nominally a party to these

biproceedings, and was therefore liable to the

icosts, so that the statute has no operation with

trespectato him. Theifact that the overseer

here inay be merely a nominal party, makes no

difference. It is a rule, that though a nominal

Łparty, and in no way interested in the event of

ºil lui allºu

a By which it is enacted, s.9, “that no inha

bitant or person, rated or iábíč to be rated to

any rates or cesses of any district, parish, town:

ship or haullet, or wholly or in part maintained

or supported thereby, or executing or holding

any office thereof or therein, shall, before any

"Court or person whatsoever, be deemed and

taken to be, by reason thereof, an incompetent

witness for ºr against such district, parish,

township or hamlet, in any matter relating to

such rates or cesses; or to the boundary be

tween such district, parish, township or ham

let, and any adjoining district, parish, township

or hamlet; or to any order o removal to or

"from any such district, parish, township or

hamlet; or to the settlement ofany pauper in

any such district, parish, ...} or hamlet;

or touching any bastards chargeable or likely to

become chargeable to such district, parish,

township or hamlet; or the recovery of any

sum or sums for the charges, or maintenance

of such bastards; or the election or appoint

ment of any officer or officers, or the allowance

of the accounts of any officer or officers of any

such district, parish, township or hainlet, any

law, usage, &c., to the contrary notwithstand

ing.”

: Queen's Bench.

the suit, if he is liable for the costs, he is in
terested to such an extent as to render him

incompetent. That rule would exactly em.

brace the case of an overseer; but his liability

here, is more than merely nominal, and eon.

*:::::: rule applies inost strongly against

him. e is more than merely a nominal party,

for the 4 & 5 W. 4, c. 76, s. 82, declares that,

“upon every such appeal, the Court may order

the parish against which the same may be de

cided, to pay the other such costs" as to the

Court may appear justand reasonable; and in

ease the overseers of the poor of the pâtish,

liable to pay the same, shall refuse or neglect

to pay the same, the amount thereof may be

recovered from such overseer in the same mah

ner as any penalties or forfeitures are by this

act recoveralle.” The 99th section shews that

that is by, distress and imprisonment." The

overseer, therefore, has a direct personapin

terest in the appeal. In Starkie on Evidence,b

it is said, that executors and trustees were in

competent, because, though only nomihál pār

ties to the suit, they are liable to the costs.

The cases of The King v. Kirrſorile The King

v. Woburn,” and The King v. Hardiriché,e

shew that the parishioners are substantial par

ties to a proceeding of this kind.' [Hößen

man, C. J.—The overseer here caliſé to prºte

a notice, and I want to know whether thereºis

not any distinction between the proof ºf this

preliminary matter, and matter of 'ahether

sort. We often receive an affidavit fromian

interested party, when it is clear that he would

not be a witness.] The practice of receiving

affidavits, does not affect the rule. An ºver.

seer might formerly receive a bond to indem

nify a parish against the charge of a bastard.

He could not have been competent in any pro

ceeding on that bond. The 8th and 9th séc

tions of the 54 Geo. 3, relate only to the sort of

persons who may be admitted as witnesses; but

do not affect their incompetency in cases where

they would be liable to costs. "The qu l,

of their competency, as affected by their liabi

lity to costs, is left as before. This ease is not

touched by that of Heudebourck v. Langstºn,f

for there the proceeding was an acti th

existing against the late surveyor of the fligh

ways of a parish for a balance in his hands,

and also for penalties for not accounting. The

parishioners were not at all parties toºthat

action, and especially they were not liable to

costs. They might therefore he called as wit

nesses. That principle was expressly adopted

by this Court in The King v. The Directºrs of

St. Mary Magdalen, Bermondsey, where the

defendants were held not to be competeht to

be witnesses, though in truth they were 6Hly

trustees, and were entitled to be reimbursed

the costs out of the parochial funds, for they

were parties to the cause, and were liable to

the costs in the first instance,ºr 94 %"

Mr. Shee, in support of the ruleil'ſhe aver

seer was a competent witness in this case for

* 1 Stark, 136. c 2 East,559.

d 10 East, 395. e 11 East, 578. *

f Moo. & Mal. 402, n. tº 3 fast, 7." '
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the purpose of proving a notice. The object

of the statute must be considered, and also

who are the officers that were contemplated

, by the legislature... [He read the words of the

section.] It is conceded on the other side, that

, merely as a rated inhabitant, this person woul

he admissible as a witness, because the stres

of the argument against his admissibility, is

ſpat, on the circumstance that he is a nominal

party to the suit, and is therefore liable tº

Grosis. That liability is merely nominal, and

m cannotº: sufficient to justify his

rejection, The case of The King v, St. Mary

Magdalen, does not decide this case, for there

...the question depended on the peculiar working

of a local act of parliament, which, by ex

epressly making rated inhabitants competent as

witnesses, might appear to exclude the officers

, of the parish, more especially as those officers

were in some of the clauses of the act made

a liable to bear their own expences at meetings

of their body. Here the overseers have no

interest, nor liability, but have a mere duty to

perform. In M'Gahey v. Alston,h the plaintiff

himself, who was vestry clerk, and had brought

... an action against his predecessor, was called

as a witness, and so was Mr. Bradley, the

chairman of the committee of the vestry, who

had investigated the accounts of the defendant.

In Fletcher v. Greenwell, a director of the poor,

was held to be a competent witness. [Mr. Jus.

...tige Coleridge.—Did anything turn on the local

mact, in M'Gahey v. Alston.] Nothing. [Mr.

i.Justice Littledale.—In Fletcher v. Greenwell,

, the witness was not a party on the record, nor is

the overseer in the present instance. But even

if he was, that would not disable him from

giving evidence, for he would be but a mere

nominal party.] In Hºeller v. The Governors of

the Foundling Hospital, k where the action was

h brought for digging a well and erecting a

pump for the hospital, several of the gover

... nors were examined as witnesses for the de

a fendants, though it was objected that they

were parties on the record; but Lord Aenyon

º answered, that they were sued in their corpo

rate and not in their natural and individual

2 capacities, These authorities establish the

distinction, that where there is not an indivi

dual liability, the party may be examined.

... ; Lord Denman, C. J.--This is a matter of

great importance, especially in sessions prac

otice. I own, that in my mind, the impression

is that the preliminary inatter may be proved

tº by the officer himself. It is something diffe

A rent from the matter on which issue is joined.

of The Court took time to consider.

o, Lord, Denman delivered judgment. This

was a case in which the question was, whether

j, the recorder was right in refusing to hear an

, appeal, where the service of the notice of ap

peal was proved by one of the churchwardens

of the appellant parish, who was also one of

…the inhabitants of the parish. None of the sta

" ; 2 Mee. & Wels. 206; 2 Gale, 238.Me

i lºgale, 34; 5 Tyr. 316; 1 Cromp. Mee. I

& Ros. 754. . . .* ,

k Peake's, Ni, Pri. Cas. 153, ºf , ºf

3347

tutes on this subject of the admissability of

witnesses, makes him competent of this sort of

evidence, which was not distinctly contemplated

by the legislature at the time of passing the

statute 54 G. 3, c. 170. I had some doubt at

the time of this argument, whether he was not

a competents witness to prove this sort of pre

sliminary matter.” But we doºnotº think that

there is any distinction between this prelimi

nary evidence, and any other in this respect,

and therefore, that the recorder was right in

refusing the evidence. The rule must conse

quently be discharged. \, \ \º º, ºw

he Queen v. The Recorder of Bath, in re

Marshan and Lidcombe, H. T. 1839, Q. B.F.G.

... . . . . * * * - ºº is

. . . . . . . . . . . . . . tº tº

** UoveNANT.-PLEADING-Money PAID. wº

* . . . . . tº ºi nº tºº sº tºº

Where A. grants a lense to B., who thereby

becomes his undertenant, and such lease

contains the common,covenant.ſor pupment

of rent by A. to the original landlord, but

not a covenant to indemniſy B. against non

payment of rent by A., and B. is compelled

to pay A.’s rent, #.cannot maintuin nonry

paid against A., but must sue for breach of

the covenant. ...bºonio (1911; ºn

As the point in this case was almost entirely

a mere confirmation of existing authorities

which had been called in question, it has not

been deemed necessary to give-more than the

judgment. ºf ºid gºala Jon 299,

Lord fºenman, C. J.-In this case, the ques

tion was whether anſaction ofscovenant could

be maintained; for if it could, assumpsit on an

implied promise would not lie. This was in

form an action for money paid to the defen

dant’s use. The plaintiff was an undertenant,

and his immediate landlord, the defendant, had

granted º a term, with. . .
ayment of rent, quiet, enjoyment, and the

. usual...º. ..": in

demnify against the payment of rentto the said

landlord. "The defendant did not pay the rent

to the ground landlord, and the plaintiff was

compelled to pay it. He then brought this

action to recover the amount as money paid to

the defendant's use. Bulstrode v. Gilbum, a

Touissaint v. Martinnant,” and Schlencker v.

Mowsy," were cited to shew that the action

was not maintainable, for that the plaintiff

having a higher remedy, must resort to it, and

could not recover in indebitatus assumpset on

an implied promise. We think those cases

decisive of the question, and in the last of them
which is exactly in point, we find that there

as here, the indenture did not contain any ex

press covenant to indemnify against the pay

ment of ground rent. The rule for the non
it tº

suit will therefore be absolute. "...,
Ruletºº Balery. Har

- - Ty: * Twº. jº º ſº, tº "iſ tº ſº.

ris, H. T. 1839, Q. B. F. . . . . . . . ºtia io

– –tº–rtin.

a 2 Str. 1027.0 ºn 82 T. R. 100, odiº

c. 3 Barn, & Cr. 789. . . . tº .3 intº tºº

'tiºn vºº— tº ºne ºf

* * *
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* Gºrtbequer of pirag. " '

wait of summons.—DESCRIPTION AND cAUSE

OF ACTION.

*, nºtiºn: 1 -

The cause of action being described in the

copy of a writ of summons, as “an action

on the case, promises,” the Court set it

aside for irregularity. -

Humfrey shewed cause against a rule ob

tained by Hallinger for setting aside the

copy of the writ of summons and service

thereof for irregularity. The nature of the

action was described to be “an action on the

case, promises,” and in moving for the rule, the

case of Gurney v. Hopkinson, 3.D. P. C. 189,

was referred to, where it was held that “tres

pass on the case on promises,” was an im

proper description of a cause of action.

Cooper v. Wheale, 4 D. P. C. 284, was now

cited, where it was decided that the omission

of the word “on” before the word “pro

mises” was immaterial, Here the words “the

case,” which were improperly put upon the

writ, might be struck out as surplusage.

Parke, B.-The cause of action is imper

fectly stated, for from the description given

here, it might either be for a nuisance or for

goods sold and delivered. With regard to the

suggestion that the superfluous words may be

struck out, it is difficult to know which are the

superfluous words, for if the word “promises”

be omitted, it becomes an action on the case.

Alderson, B.-It is better to adhere to the

strict rule in these cases.

Rule absolute.—Doulton v. Hall, H.T. 1839,

Excheq. ''. "
s ºf ºf º —-

REFERENCE TO TWO, AND ONE UMPIRE

AWARD,-ATTACHMENT.

Where a cause is referred to two arbitrators

and a person to be appointed by them as
rtº|. an awardſ made by the arbitra

tors alone is not sufficient to enable the Court

to grant an attachment for the non-perform

ance of its terms. -

Wightman had obtained a rule for an at

tachment for the non-performance of an award,

against which

W. H. Watson shewed cause. The refer

ence had been made under an agreement,

which was made a rule of Court, and by it the

cause was referred to the award of two arbitra

tors and such third person as they should no

minate as an umpire, and the parties agreed to

perform the award “to be made by the two

and their umpire.” The award having been

made by the two arbitrators only, it was sub

mitted that it was insufficient, inasmuch as

that an award by the three parties was contem

plated by the agreement. The conjunctive,

and not the disjunctive expression, was used.

Wightman contended that the use of the

word “umpire,” clearly shewed that the in

terference of the person so designated was ne

cessary only in the event of dispute between

the arbitrators. --

Parke, B.-If the word “or” had been used, t,

the case might have been different. The point

is now too doubtful to grant an attachment.ºuſ

Rule discharged.—Heatherington v. Robin."

son, H. T. 1839—Excheq. : º ºsº

***** s: - - - -jºir:

-:1 - - tº

- is nºt

INDoRSEMENT of Attorney’s NAME ON ...,

º, , , WRIT OF SUMMons. , , --,

Jºhen the attorney's residence is indorsºlº

the back of a writ of summons, “’N, .
Gruy’s Inn Square, Holborn,” the descrip.
is sufficient. pººn

- dºjº

h'allinger moved to set aside the copy of a

writ of summons, and service thereof, on the

ground that it was not properly indorsed with

a description of the residence of the attorney.

The indorsement of the address was “ No. 10,

Gray’s Inn Square, Holborn;” but it was sub

mitted that the city or county in which the

ſº was situated ought to have been set out.

n Lloyd v. Jones, 5 D. P. C. 161, it was held

that a writ being indorsed “This writ was is

sued by W. L., No. 32, Great James Street,

Bedford Row, agent for the plaintiffin person,

who resides at Dartmouth,” was held insuf

ficient.

Lord Abinger, C. B.-That case does not

apply. There was no attorney's name there,

and the Court held that the plaintiff's resi-se

dence ought to have been given. * *

Parke, B.-The city is not required to be

mentioned by the statute, when the writish

sued out by an attorney, and the schedule &

gives a form to be used in such a case. Whenº

the defendant himself, however, issues the writ, ºn

mention is directed to be made of the “city,

town, or parish, and also the name of the ham

let, street, and number of the house, of the 2.

plaintiff’s residence.” It is quite enough, if

in the case of an attorney such a description ,

is given as can mislead nobody. º, -º

Gurney, B-Iñ Engleheart v. Eyre. 2 D.

P. C. 145, the description of an attorney as of:

“Gray's Inn, London,” was held sufficient,

although no part of Gray's Inn appeared to be nº

in the City of London. º, sº

Rule refused.—Doulton v. Hall, H. T.

1839. Excheq. -

-

. . . . .

º

CREDIBILITY OF WITNESS.-TIME OF MAKING

objecTION.—voir DIRE. , , , alſº

An objection to the evidence of a witness, on

the ground that he is in reality the plain-,

tiff on the record must be taken on the voir

dire, and the defendant cannot produce tes-,

timony to prove the fact which he alleges.

Platt moved for a rule to show cause why a

new trial should not be had in this action, on 1

the ground of the improper rejection of evi

dence. It was an action of assumpsit, by the

indorsee against the indorser of a bill of ex

change, and at the trial of the cause before

Gurney, B., a witness was called in support of

the plaintiff’s case, who, it was alleged, was
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in fact the plaintiff on the record; and on the

part of the defendant it was proposed to pro-ſº

duce evidence in support of this allegation.

The learned Judge, however, refused to re

ceive such testimony, as it did not relate to the

matters in issue, and a verdict was returned

for the plaintiff. It was submitted that the

defendant was entitled to shew that the witness

was undeserving of credit. * * * * * * * * *

Per Cariam.—The objection of the defen

dant is to the competency of the witness, and |f

should have been taken on the voir dire, and

evidence might have been then offered that, he

was incompetent, as being the plaintiff in the

cause. But it could not be proved that he was

a party without his competency being first

objected to.

Rule refused.—Dewdney v. Palmer, H. T.

1839, Exchen.* . . - *

** it. . ; --->

ºf ºn . . -

JUDGMENT BY DEFAULT BY one of Two

DEFENDANTs.-JUDGMENT AS IN CASE OF

A NONSUIT.

When ane of two defendants has suffered

"judgment by default, the other may move

for judgment as in case of nonsuit.

Keating moved for a rule for judgment as

in case of a nonsuit. There were two defen

dants, and one of these had suffered judgment

by default. It was submitted that the appli

cant was entitled to the rule by analogy to

decided cases. Jones v. Gibson and Smith, 5 B.

& C. 768, was a case in which one of two

defendants made a similar application, and the

matter having been referred to the master, he

reported that as the plaintiff might have been

nonsuited, if the cause had gone down to trial,

so in like manner the defendant was entitled

to judgment as in case of a nonsuit. In Mur.

phy v. Doulun and Marshall, 5 B. & C. 178,

also judgment having been suffered by default

by one of the defendants, it was held that the

plaintiff might object to be nonsuited upon the

trial of an issue joined by the other. These

two cases taken together, would be a suffici

ent authority for this rule.

Parke, B.-The statute 14 Geo. 2, c. 17,

by which applications for judgment as in case

of a nonsuit are authorized, provides that all

such judgments granted shall be of the same

force and effect as judgments upon nonsuit.

There, as in this case, if the plaintiff had pro

ceeded to trial, a nonsuit might have regularly

taken place. I think the defendant is entitled

to his rule.

Palmer, on a subsequent day shewed cause,

when the same opinion was expressed by the

Court. A stet processus was then consented to.

Stewart v. Rogers and another, H. T. 1839.

Excheq. º.
-: * * * . . . . .

2 : 10 º' -

- , , to it to . . . . . . . .

*** * *– º –

1. twº- ... º. 2.- … "

-, *, *, 3,114.

it,

…, , ; ; ; * * * :: *, ,
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NOTES OF THE VACATION.

* MR. stEwART's copyHolb Brºſ.”

Mr. Stewart obtained leave on Thursday

to bring in a bill “for the Enfranchisement

of landssº Customary tenure,

and other lands".
stated that it was founded onthe R.jº. eport

ommittee on Copyhold En: ,
ranchisement, and that he brought. in

with the concurrence of the Chairman of the

Committee, the Attorney General, and of a

many other members of both sides of theº

House, and with the general approbation of "

the profession. He said, that any discussion "

on the measure had better be taken at some

subsequent stage of the bill, and with this

view the House concurred; and the bill was ,

ordered to be brought in by the Mover, the

Attorney General, and Mr. Freshfield. We

shall look forward to the bill with much in-sº
tº . . . . . . . . . .” ºf

terest. ºne ºf -º º

MR, HARVEY's sizerios." a

The Committee of the House of Com

mons, having considered the statutes 6

Anne, c. 7 ; 41 Geo. 3, c. 52; andil & 2 ×

Vict. c. 79, have reported that the office of ºf

Registrar of Metropolitan Public Carriages, ''

is a new office of profit under, the Crown, , ,

within the true intent and meaning of the

first of the above mentioned statutes; and

that Mr. Harvey has accepted the office,

and thereby vacated his seat.

• *. -—ºf sº ºn 3 º' - tº 3 sis;

New QUEEN’s counsel.” -

- - * Called to the Bar. *
. . . . . . . * * *

Lincoln's Inn.e., $º wº

}ºrs:#, *****

Wm. G. Hayter, Esq.

M.P. Equity Bar.

John*.§e * * - * *

R. V. Richards, Esq. 1........ r........"?'

Common Law #}ºº
Oxford Circuit. --~~~~~…º.

Samuel Girdlestone, l Middle Temple,alº

Esq. Equity Bar. 21st April 1820. . . . ;

Griffith Richards, Esq.}.Temple. A

Equity Bar. ſ 24th Now, 1820. , , ,º,

[The names are here arranged according toº

the order of the Calls to the Bar. “See “'The 2

English Bar,” published for the Proprietors of

The Legal Observer.] "" º
- —

-

-

coRoNER For MIDDLESEx. . . .

This has been a very ill managed affair,

so far as regards the point in which the ".

profession is chiefly interested. In the

firstinstance, three legal candidates started;

of these it was generally supposed that Mr.

Burchell had the greatest influence in the

county, and Mr. Arden retired. For a con

*** *.*.* tº:

º

siderable time it was uncertain whether Mr.

Adey and those who supported him were in



320 Law Bills in Parliament.

earnest. In the mean time Mr. Wakley

entered the field, and soon afterwards Mr.

Burchell, on private grounds, retired from

the contest. By these means the strength

of the professional interest was divided and

weakened.

LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

#Guác of Hidrü8.

ADMINISTRATION OF JUSTICE.

For regulating the Mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales.

The Lord Chancellor.

[In Committee.]

%auge of Commung.

ADMINISTRATION OF JUSTICE.

To improve the Criminal and Civil Jurisdiction

of County Courts. Lord John Russell.

[Leave has been given to bring in these

Bills. See p. 291, ante.]

For keeping and authenticating non-parochial

Registers of Births, Deaths, and Marriages.

[In Committee.] Lord John Russell.

To provide a general form of Affirmation for

all persons who believe the taking of any

Oath to be forbidden. Mr. Hawes.

[In Committee.]

For the better ordering of Prisons.

Lord John Russell.

To regulate and enlarge the Summary Jurisdic
tion of Justices. Lord John Russell.

For further improving the Police in and near

the Metropolis. Mr. F. Maule.

Small Debts Court Bills for the following

places:—

Aberford, Newark,

Belper, Nottingham,

Bury, and

Chesterfield, Mansfield,

Eckington, Oldham,

Glossop. Rochdale.

Grantham, Rotherham,

Hatfield, Warrington,

Leeds, Worksworth.

Liverpool,

The time for receiving Petitions for bringing

in Small Debt Bills has been enlarged to 8th

March, and for the 1st reading of such Bill

to 8th April.

To amend the Law of Costs, and pleading the

General Issue. Sir F. Pollock.

For the more effectual Protection of Inn

keepers. Captain Pechell.

To enable the Justices at Quarter Sessions to

appoint a Clerk of the Peace in certain

Cases. Feb. 25. Mr. Pakington.

LAWS OF PROPERTY.

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

—Editor's Letter Bor.

To amend the Law of Copyright.

Mr. Serjeant Talfourd.

For the Enfranchisement of Lands of Copyhold

and Customary Tenure.

Mr. James Stewart.

ſº has been given to bring in this
Dili.

For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

Designs for a linited time.

[For 2d reading.] Mr. P. Thomson.

For extending the Copyright of Designs for

Calico Printing to designs for printing other
woven Fabrics. Mr. P. Thomson.

[For 2d reading.]

LAW OF PARLIAMENTARY ELECTIOxS.

For the registration of Parliamentary Electors

Mr. Attorney General.

[In Committee.]

Controverted Elections. Lord Mahon.

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Peel.

HIGHWAYS AND sewe Rs.

To amend the Laws relating to Highways.

Mr. Barneby.

[In Committee.

To alter and amend thelaw. relating to Sewers.

18th Feb.
Mr. Christopher.

THE EDITOR'S LETTER BOX.

t

“A Country Articled Clerk” will find an

answer to his inquiry regarding the next Ex

aimination in another part of this number.

The further Letter of R. P. A. shall be at

tended to at an early opportunity.

“A Subscriber,” cannot be examined till

he is of age, unless his minority will expire

before the end of the Term in which he applies

to be examined. The Court has clearly de

cided this point. It does not rest on the

opinion of the Examiners.

In consequence of several inquiries, we have

stated the substance of the notice relating to

the Examination for nextTerm, and have added

the Questions. We understand, that in con

sequence of the change of residence, some of

these Notices do not reach the Candidates.

It is important that the usual testimonials

should be obtained from the Barrister, or Spe

cial Pleader, or Agent, with whom any part of

the time may be served.

If “Causidicus” will refer to the NewTable

of Fees, settled by the Judges, under 1 Vict.

c. 30, he will find that the fee for swearing an

affidavit in vacation is 2s. See 15 L. O. 153.

The letter of C. T. shall be inserted. -

The Commuication of H. I. is in the

Printer's hands, and will appear as early as

practicable. - -
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PARLIAMENTARY DEBATES RE

"... LATING TO THE LAW.

COURT OF CHANCERY.

As all discussions on the state of business, in

this Court, and the remedies for the great

grievance of delay, are interesting to the pro

fession, we extract the following from the re

port of the debates in the House of Commons,

on the 15th instant.

Mr. Blewitt moved for returns of the num

ber of bills filed in Her Majesty's High Court

of Chancery, in the years 1835, 1836, 1837,

1838; of the number of answers filed in the

"several years 1750 to 1754, inclusive: also for

the several years 1760 to 1764 inclusive; also

for the several years 1800 to 1804 inclusive;

also for the year 1808, and each succeeding

year to the 31st December 1838; also for the

total number of folios contained in the bills,

and of the total number offolios contained in the

answers, filed in each of the years above speci

fied; also of the number of causes, exceptions,

and further directions, pleas and demurrers, set

down to be heard in and for the years 1836,

1837, 1838, and the number of decrees and

orders made on the hearing of the same; and

of, the number of causes, exceptions, &c.,

ready for hearing on the first day of each term,

and also at the close of the sittings after each

term in each of the above years; of the num

ber of re-hearings and appeals before the Lord

Chancellor, set down in each of the same years,

"and standing for hearing on the first day of

..each term, and the last day, &c. Also of the

number of cause petitions presented and an

sweréd by the i. Chancellor in each of the

years 1836, 1837, and 1838; also of the number

of cause petitions answered and set down for

hearing at the Rolls. . . . .

º Thé liqnourable member observed, that as

vol. xvii.-No. 512.

- * * * *

-

- ***

the returns were merely in continuation, of

some moved for in 1836 by the learned Solici

tor General, he apprehended there would be

no objection to his motion. - * *

Mr. Pemberton said, that the returns moved

for by the Solicitor General in 1836 were re

turns of the bills, but not the answers; and he

must say he could not discover the probability

of the usefulness of these returns, while to

make theim out would cause great labour on

the part of the officers of the courts, and

be attended with very considerable expense.

But he rose principally to inquire of the

Noble Lord whether the government had it in

contemplation to lay before the House in the

course of the present session any measure for

the improvement of the administration ofjus

tice in the Courts of Chancery and higher

tribunals of the country. With respect to the

state of business in the Courts of Chancery, he

believed that, except on one occasion, when,

owing to the absence, from illness, of one of the

judges, his court was wholly shut up, there

never was a larger amount of arrears in those

courts than at present. He believed there

were, at that moment, not less than 700 causes

set down for hearing. He believed that during

the last term not one single case, standing in

what is called the general paper in the Vice

Chancellor's Court,” came on to be heard.

The number of causes on the general paper in

the Rolls Court, disposed of during the same

period, was one ... Was this owing

to the noble judge who presided in that court 2

He felt the utmost confidence that it was not.

No man could exhibit greater assiduity in the

discharge of his duties; no man could luore

completely confine himself to doing that which

he thinks to be substantial justice than his

noble friend.

It remained to be asked, then, what was the

remedy? The remedies' hitherto tried had

turned out anything but remedies. It would

be in the recollection of many Honourable

Members present, with what a loud obloquy it

was customary for some persons to assail the

. . . . * Y
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late Lord Eldon when presiding in Chancery,

onthe ground of his indecision and delay of

justice. InNow let the House consider that the

business of that Court was not divided then ;

Lord Eldon bad to bear the whole weight of

the business, in bankruptcy, whiuh, as well as

‘other business, had since been renoved from

...the Court.g. lnshort, the business at that time

was at least double its present amount. Yet

now, although as far as he was aware, the ordi

nary besiness of the Court had not increased

to any considerable degree above what it was

when Lord Eldon discharged it, with the adul

tions he had referred to, the amount of arrear

was greater than ever it was when Lord Eldon

held the seals, and when he was daily abused

for delays of justice. ” -

He must say he trusted Her Majesty’s

government were prepared to abolish at least

one of those courts which had been erected

with a view of relieving the pressure in the

Chancellor's Court, but which had turned out

such labortions that he thought it idle to talk

of sustaining them. Thén, again, with respect

as to the Exchequer Court, which, as the House

... were aware, was partially a court of Chancery,

v that is, alcourt for the administration of busi

ºness in equity; how was justice administered 2

By judges who had not practised in equity;

and by a bar who did not attend regularly. In

ºfactit was a kind of bastard court, and certainly

tº did not give satisfaction to the country.

ºf There was another court, that of the Judicial

* Committee of the Privy Council, which he be

lieved had not worked well. It was, in his

mind, a great objection to that court, that it

should be presided over by a judge who was

not filling any judicial station, or fettered with

Many judicial responsibilities and obligations; it

was an objection, too, that as the amount of

business before the court was too trifling to

secure the lattendance of a regular bar, its

sittings were in some degree dependent upon

the possibility of obtaining the attendance of

counsel. t. These were objections not undeservº

ing of consideration, when it was remembered

that this was a court of ultimate appeal. In

the House of Lords, again, he believed there

never before were more judgments in arrear

than at present. Having repeatedly, session

after session, given notice of a motion on this

subject, he was determined not to neglect that

opportunity without calling the attention of

, the House to these enormous evils.

Lord J. Russell.—It had been frequently a

matter of deliberation and consideration what

... steps, should be taken, and when they should

be taken, with respect to the Court of Chan:

cery. But, as the honorable and learned

gentleman had said, there had been a measure

inooted by the Lord Chancellor, which had

entirely, failed in the House of Lords, and

failed because there was a total difference of

opinion amongst those who were aware what

the evil was, as to what should be the proper

remedy for this subject. He remembered

when this subject had been under considera

tion, at the time when the present Lord Chan

cellor had been appointed, he was anxious to
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learn, as he was sure all the members of the

government were, what were the measures

which would be most satisfactory in the pro

fession, and the hononrable, and learned gen

tleman and himself had conferred as to those

measures of reform which would be useful;

but when, after consideration I of the vari

ous opinions and suggestions of learned per

sonsiin, the profession, the Lord Chancellor

had proposed a bill founded upon then best

opinion which he and those who acted with

him could give on this subject, it was found

that there was the widest difference of opinion;

and he (Lord John Russell) believed the Lord

Chancellor proposed a measure, which, the

honorable and learned gentleman, certainly

would call a half measure on this subject,

which certainly went to remedy certain evils in

the Court of Chancery, going to diminish the

number of appeals; because, if he recollected

aright, one of the provisions was, that a party

might appeal to either the Lord Chancellor or

the House of Lords, but having done so, he

was not afterwards to be at liberty to appeal

to the House of Lords. That was one of, the

provisions to diminish the number of appeals;

but there were various other provisions to pro

vide for the despatch of business in the Court

of Chancery. But when this question came to

be discussed, there was the widest difference

of opinion. The noble and learned Lºrd

Langdale stated that such an office as that of

the present Lord Chancellor should be abo

lished altogether; that there should be no such

person as a political judge sitting, in the

cabinet; that, on the contrary, there should be

one person placed at the head of the Court of

Equity, let them call him by what title they

liked; and another person sitting in the cabi

net without judicial functions, but only as the

adviser, as it were, of all measures of legisla

tion to be introduced from time to tine by the

government. That was a total and absolute

change of the institutions of this country so

far as the office of Lord Chancellor was con

cerned. Lord Lyndhurst, who was another

great authority on this subject—and certainly

none more deserving to be listened to—was of

a totally different opinion: he, thought the

measure of the Lord Chancellor went too far;

and he was rather for increasing the number of

the judges in the Court of Chancery, for ina

king an additional court, or he (Lord John

Russell) thought two additional Courts, the

did not remember exactly, he (Lord Lynd

hurst) was for keeping the institution exactly

as it was, with some other provisions which he

recommended. When there was this great

difference of opinion amongst the most learned

persons, and amongst those most competent to

give an opinion on the subject, the natural

opinion was, that any measure must fail that

might be brought forward, and it became for

some time totally hopeless to introduce any

measure on the subject; and therefore when

ever on any matter of deliberation, it had

been generally agreed by the Lord Chancellor

and his colleagues that a measure of improve

ment might very well be framed, yet one that
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º ebuldabel carried was not a subject on which

“they had very sanguine hopes. ºn

º This was the situation of the measure. They

-had always had a wish to bring in some mea

ºsure on the subject, but rather wished to see

; soine favourable opening by, which improve

-iment was likely to be successfully carried in

- parliathent, rather than bring in a measure

*which would be at once met with a variety of

'opiniotis, some wishing to differ, one way and

'some another, but all agreeing in condemning

| the particular measure brought forward. He

; was happy to find that the honourable and

Plearned gentleman had found that it was not

*#ecessary to conjoin with his condemnation of

«the system any censure of the noble and

ºlearned persons who presided in the Court of

“Chancery. He (Lord J. Russell) believed on

; his own part that if any one were to say that

I the present Lord Chancellor was not qualified

Yby legal knowledge—that he was not qualified

"by his perception of the various points of law,

º and was not qualified by habits of decision to

fill the office of Lord Chancellor, he (Lord J.

*Russell) believed such an opinion would be at

ones contradieted by the unanimous voice of

the bar, tº He believed the Honourable and

* learned gentlemen who practised in that Court

owould be of that opinion. His condemnation

º was not, therefore, to advance others to the

| disparagement of the persons who now filled

tº those offices.” He (Lord J. Russell) did think

“that when the honorable and learned member

tº had the returns, it would be found that the

*honorable and learned gentleman had some

"what diminished the quantity of business which,

tº as he said, was now to be performed. But he

Y believed there were as inany attacks made on

Lord Eldon when he had the sole business of

* the Court. He (Lord J. Russell) believed at

that time that the business was less than half

“that which now had to be performed. Of

*eourse he (Lord J. Russell) yielded to the

“authority of the other learned gentleman if he

**said it was not so; but he (Mr. Pemberton)

ºwould hardly deny that from 1809 to 1810,

(at the time when Lord Eldon was acting with

is out a Vice Chancellor—to 1813—he thought

since that time the business of the Lord Chan

: cellor had very greatly increased, at least that

tº certainly was his present impression on the

-5subject.º.

tº Mr. Blewitt could state most positively that

*it was so, and that the three years before the

-appointinent of the Vice Chancellor the ave

Virage number of causes amounted to 540; in

*the years 1834 and 1835 they amounted to

jºl;300, alsº -

boºt. Pemberton said the number of causes

Olafforded no criterion at all.

tºThe motion was agreed to.
Jºdl Íiºt -ºu º

Toi ºut, ºu ji jºu, , , ºf

was ooºho NoN-PARochIAL REGISTERs.

"We have stated the provisions of this bill* f : } ºuinº. 1 . " . -

ºvery filly in another part of this Number,

-(p.grante).ºuThe following observations made

"on the second reading are important. *.
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* . Mr. Cressurell said, he did not thean to op

ºpose the present-stage of this bill, but he must

take that opportunity of making'an observa
tion on the wording of the General Registra

tion Act, because it was desirable he should

mention a circumstance which had come within

his knowledge.” Under the late statute the

registrar of births and deaths was not required,

and, in fact, did not register them from his own

personal knowledge, but from information

brought to him by the parents or from the

owners and occupiers of the house in which

the event might take place, and that informa

tion might be sent in writing by a servant or

other party, which he (the registrar) received

and acted upon it. Now, it was obvious the

registrar was therefore liable to constant im

positions and frauds; indeed, the practice of

such impositions had already been discovered,

and it was clear that serious consequences

might arise from entries of the birth of a sup

posititious child, and in the same way from a

false entry of a death, and it would be difficult

to trace out frauds of that description. There

had been a discovery made, certainly not in a

in atter of any great importance; but in Man

chester, for the purpose of cheating money

clubs, parties had got entries made of the birth

and subsequent death of a child, and two pro

secutions had taken place for that offence.

He thought some mode ought to be adopted

to give protection to the publie against such

frauds, which Inight be serious, as affecting

succession to property, and other important
questions of private rights. . rº,

Lord J. Russell said the cases referred to b

the honourable and learned gentleman had

been reported to him, and he had directed the

rosecutions to be commenced. He hardly

new how any remedy could be applied other

than prosecutions, when the law had been vio

lated....With respect to the General Registra

tion Bill, he must say it would have been more

erfect if it had been made more compulsory

in its operation, but that had been negatived

by the House when that measure was last be

fore it. * * * j,

The bill was then read a second time,

ordered to be committed. -

and

sº is

arriamations is List or oaths. ºº

The principle of this bill (the clauses of

which we stated at p. 293, onte) was discussed

on the second reading on the 15th instant.

The remarks of Mr. Goulburn and Mr. Law

are worthy of attention, particulariy the latter,

as a judge of the Central Criminal Court,

Mr. Hawes, in moving the second reading

of the affirmations bill, said he could hardſ.

conceive that the house would refuse to give

as this bill provided, that protection to indivi

duals having a religious scruple to the taking

of oaths that it had already conferred upon

bodies of persons associated together in sects.

The Quakers, the Moravians, and the Separa

* : : * * *

º

tists, had been thus ºyed and declarations
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and affirmations by them had been substituted

in lieu of oaths; and by a bill introduced last

session it had been proposed to extend this

privilege to persons who had seceded from the

sects he had named, but who still retained the

º as to oaths. Now, many mem.

jers of the church of England who had similar

conscientious scruples came to the house, and

by this bill asked for the same indulgence to

be extended to them as had been shown to

other individuals who were connected with no

sect. Of late years the whole course of

legislation on this subject had been rather to

relax the law, and he trusted the proposed re

laxation would not be refused. The object of

the bill was to enable men who objected to

oaths to give their evidence in that form which

would be most binding on their consciences,

and he must say that it was for the interests of

all parties that honest and conscientious men

should not be placed in a worse situation than

more careless and less scrupulous individuals.

It was objected in another place to the bill of

last year, that under its provisions a man

might come into, a court and shield himself

from taking an oath on his own mere statement

on the moment that he had a conscientious

objection to take, an oath, and thus that the

… ends of justice might be defeated. To meet

this objection the present bill provided that

any person having such objection should, pre

viously to, claiming exemption, having regis

tered his name before one of the officers

empowered to administer the oaths of alle

giance and. and on the pawment

of a small fee should then be exempted. When

the hardships to, which these conscientious

persons were i. were remembered—hard

ships, such as being prevented from holding

offices under government, shown, as in the

case of a respected police magistrate, who had

from a conscientious objection to administer

oaths, resigned his office, much to the injury of

himself and his family,–he trusted the house

would not withold its assent to this bill.

Mr. Goulburn said, that in the present state

of the House he should not trouble it with a

discussion on the subject, which, however,

would be necessary during the future progress

of the bill. The Honourable Member for

Lambeth, whatever might be his own feelings

on the matter, must be aware that there was

entertained in the mind of a great portion of

the country a very strong objection to this

measure, the real purport of which was to en

able every individual who chose to make a

payment of 3s.6d. (the fees prescribed by the

bill) to decide whether or not he would be put

on oath in any case in which the law of this

country required an oath to be taken. In his

(Mr. Goulburn’s) opinion this was a most seri

ous and most dangerous innovation upon the

mode of proceeding in courts of justice, and

to which in a fuller House he should feel it to

be indispensably necessary to call attention

fully to it. It was quite true, that the House,

after an experience of the conduct of certain

- sects, and knowing their religious objections

to take oaths, had granted them indulgencies,
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but that was a totally different case from the

present. The hardship of the cases of indi

viduals was not sufficient ground for legisla

tion on matters affecting the whole judicial

proceedings of the country. On a future

occasion he should enter more fully into the

matter than now, when he gave notice of his

intention to take the sense of the House upon

it on a future occasion.

Mr. Gibson (Ipswich) confessed that he

could not agree in the sentiments and opi

nions expressed on the bill by the Right

Honourable Gentleman who hadjust sat down.

The bill passed last session gave to persons

who had seceded from the various sects of

Quakers, Moravians, and Separatists, the pri

vilege of being exempted from taking oaths,

and had therefore recognized the principle of

extending the privilege heretofore confined

to sects, to individuals belonging to or con

nected with no sect; and having done this, he

must say that the House was bound in com

mon consistency to extend the principle to

the whole community. , Why should those

persons who had seceded from the Quakers,

Moravians, or Separatists, be placed in a bet

ter situation than the rest of the community,

with the exception of those three sects? Why

should they be put in a more favourable posi

tion than the members of the established

church, many of whom had equally con

scientious objections to taking oaths as these

seceders? He must say, it was a strange way

of supporting the church thus to give a bonus

to dissent, and thus limiting the freedom of

exercising conscientious scruples. He should

say, that on the general principles of tolera

tion, which were consistent with a determina

tion to support the church, it was monstrous

to oblige people to take oaths when they con

scientiously declared they thought the taking

of oaths to be inconsistent with their duty to

God. On the ground of consistency with the

measure of last session; on the ground of the

plan being favourable to the establishment;

and lastly, because it was consistent with the

principle of perfect toleration—on these three

grounds he should give his support to the bill

now proposed to be read a second time by the

honourable member for Lambeth. -

Mr. Law would not protract the present

discussion further than to say he should feel

himself called upon on a future occasion to

support the views of his Right Honourable

Friend and colleague (Mr. Goulburn). He

looked upon the bill as the further extension

of a principle which had already been found to

be most mischievous in its effects in the ad

ministration of justice. Jurors were frequently

in the habit of remarking when a critical ques

tion was put to an unsworn witness, “My

Lord, I believe that witness has not been

sworn.” If on one side there were found

six witnesses who objected on conscientious

grounds to taking an oath, and six upon the

other who were sworn in the ordinary manner,

he was inclined to believe that the jury would

be very much disposed to act upon the testi

mony of those who had given their testimony
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under the solemn obligation of an oath. He

opposed this innovation upon public grounds,

as an extension of a principle which had been

already carried too far. -

Mr. Pryme would ask his honourable and

learned friend whether he seriously believed

that juries would be inclined to pay less atten

tion to the solemn affirmation of an individual

appealing to the Deity than to the evidence of

a party going through the form of an oath,

often carelessly, and sometimes irreverently |

The bill was then read a second time,

RIGHT TO vote FOR MEMBERS

OF PARLIAMENT. -

solicitor’s offices.—wEstMINSTER REGIS

TRATION, 1838.

Mr. MyLNE observed, that the only cases

which now remained were those of the gentle

men who qualified for the householder’s list in

respect of chambers. These were Mr. Colom

bine and six other gentlemen, residing in

Carlton Chambers, the Messrs. Dann, in York

Chambers, and two gentlemen in Charles

Street Chanbers. All these gentlemen ap

peared in the household list, and it was for

them to make out to his satisfaction that they

have occupied a “house, ware-house, counting

house, shop, or other building,” for the period

of time specified by the act. Now, first, did

they occupy a house? The circumstances under

which each of these parties claimed, stood pre

cisely on the same grounds: they occupied

separate floors ; there was an outer door con

mon to all; each had a latch-key, and the pre

mises were kept by a porter and servant, paid

by the inmates in general. After the best con

sideration he could give to the case, he could

not find any such distinction between the situa

tion of these gentlemen and that of lodgers

where the landlord does not himself reside on

the premises, as to justify him in placing the

fortner on the list of householders. The great

difficulty in their way arose from the existence

of the outer door, to the use of which the land.

lord, and not any one of the tenants, had an

exclusive right. On these grounds he must

overrule the claims of these gentlemen as

householders. It, however, had been attempted

to support the claims of four of these gentle

men, on the ground that they were solicitors,

and that their chambers occupied for their busi

mess as such, must be considered as “counting

houses,” and therefore were within the mean

ing of the act. To this argument he could not

yield, regreting at the same time that a deci

sion adverse to it would disfranchise many

intelligent men, both here and in London.

The evil, however, if any, muct he cured by the

!egislature, and not by him. He understood

his learned colleague had decided the point in

the same way, and from him he (Mr. Mylne)

was not prepared to differ. On the same

grounds, namely, that these gentlemen could

not be held to be “inhabitant householders,”
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he must also expunge their names, from the

scot and lot list.' " . . . . . "

On the cases of Mr. Berry, Mr. Mahony,

Mr. Palmer, and Mr. Watson, who sought to

qualify in respect of chambers occupied by

them as solicitors, at No. 4, TrafalgarSquare,

being called on, in the other court?'..... .

Mr. Craig said he had conferred wi h his

learned colleague on the point, and they both

concurred in the opinion that solicitors’ cham

bers did not come within the meaning of the

words “house, counting-house, or ºther build;
ing,” and allowed the objections. The learned

gentleman stated the grounds of the decision

in nearly the saune terms as Mr. Mylne, above

reported, in the case of the Carlton Chambers.

ºf . ,

The following is the draft of a prºposed bill

to explain and amend an act passed in the se

cond year of the reign of King William the

Fourth, for amending the representation of the

pººl. in England and Wales. : " ' ' ' ' '

Whereas by an act passed in the second

year of the reign of King William the Fourth,

intituled, “An Act to amend the representa

tion of the People in England and Wales,” the

right to vote in the election of members to

serve in parliament for cities and boroughs is

given to every occupier of “any house, ware

house, counting-house, shop or other building,”

in manner and subject as in the same actis men

tioned. And whereas doubts have arisen as to

the meaning of the said words “unff house,

warehouse, counting-house, shop or other build

ing,” Be it therefore enacted and declared by

the Qeeen's most excellent Majesty, by and

with the advice and consent of the Lords

spiritual and temporal and Coinmons in this

present parliament assembled, and by the au

thority of the same, that the words “any house,

warehouse, counting.house, shop or other build

ing,” in the said act contained, shall hereafter

be construed in such and the same manner to

all intents and purposes as if the words “or

part of any house, warehouse, counting-house,

shop or other building,” had been inserted in

the said act immediately after the words “any

house, warehouse, counting-house, shop or other

ôuilding,” as often as the last mentioned words
are used in the same act. . . .'; ºr

- tº º

a sit tº a ºn tº

LAW OF ATTORNEYS., ºn

- * * * * *

- tº its ºf

Refusal of Re-Admission, ºn

Mr. Platt applied for a rule to re-admit an

attorney of this Court under the following

circumstances. He was duly admitted an at

torney in the year 1824, and had from that

time up to the month of November, 1830,

continued to take out his annual certificate,

authorising him to practise as an attorney,

when he ceased to renew his annual certificate

owing to a domestic calamity, his wife having,

on the 2d of November, 1830, abscondel from

his house, taking with her nearly the whole of

- * * * *
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his pro jerty, which partly consisted of a con

siderable sum of money which deponent had

on that day left with hºr, and in which was

included the sum of 130l. he had received be

longing to the estate and effects of an insol

vent debtor," he, the attorney, being called

out of town on some important business; and

also a quantity of deeds and papers belonging

to his clients. It was also stated that at the

time of his wife's so absconding with the

property, he was not indebted to any person in

the sum of 5l.; and that from the 2d day of
November, isão. up to theº: he

ha .. seen or heard any thing of her, or

been able to trace the property.

I am obliged, . Mr. Platt, to intro

duce these facts, my Lords, because the

ground of opposition is the non-payment

of this money. There is, an affidavit, I

ought to have read, which, unfortunately,

we have not been able, to obtain. Perhaps

your Lordships will allow it to be referred to

the master. This insolvent debtor states that

some time since money,was paid to the assig

nee, on account of his estate. I have not that

affidavit now; I understand the assignee is in

town, and can be bronght forward, and that

he would readily, make an affidavit that the

fact is so, iſ I hope your Lordships, under the

circumstances, will think he is entitled to be

re-admitted. The affidavit goes further, but I

do not trouble your Lordships with more than

calling your attention to that fact upon which

my friend seeks to oppose this gentleman's re

admission.” . . . . . . . .

Sir F. Pollock, who appeared for the Incor

porated. Law Society, said, 'How far your

Lordships,would permit an admission de bene

esse on the filing of an affidavit by and bye, I

do notº an admission of

an attorney cannot be made out of term. It

must be made in full Court; and the admis

sion or the re-admission (I see no distinction

between the one and the other) must be made

in full Court. It is very important to know

under what,circumstances, and in what wa

these monies have been disposed of or applied.

It is my duty, on behalf of the Law Society, to

state simply, with very little comment indeed,

the ground, upon which that society think it

their duty to, present to the attention of the

Court, certain facts which appeared on the

affidavits; and my friend must be quite aware

of all the circumstances, under which the ap

plication is made. . . . . . . .

Mr. Plutº-I was not aware of this ; thy

friend cannot read one of these affidavits.

These are affidavits sworn in the Insolvent

Debtors' Court. I object to them.

Sir F. Pollock.-I will read an affidavit made

in the present matter and sworn in this Court.

The deponent states that the party now apply

ing to be re-admitted was, on or about the

18th October 1830, retained as the attorney

for an insolvent, to prepare his petition for

* The opposition to the re-admission ap

pears to have been founded on the alleged

embezzlement of this money.

Law of Attorneys.

relief under the Insolvent Debtors' Act, and º

the insolvent's petition was accordingly pre:
pared. That on the 20th day of the thouth of

October, the attorney was authorised by the

provisional assignee of the Insolvent Debtors”

Court to sell the property, of the iſsolvent.
On the 30th of oš. deponent'saw the "

attorney on his return, when the attorney'id."

formed deponent that he had received from *

the auctioneer the net sum of 1331. 14s. 10d.,

being the balance of the salé of the insolvents"
property, and which balance he *::::::::
in deponent's presence. That the deponent"

suggested to the attorney the necessity"of",

making out his account förthwith and having

it taxed, in order that the balance should be"

paid into Court. That the attorney appointed."

to meet deponent and his father at the Insoft.*

vent Debtors’ Office, for the purpose of taxing"

the costs, and paying the balance into Court.

That he did not meet deponent according to

appointment, although deponent and his father,

waited, nearly the whole day. That on Sun

day, the 31st October, deponent met the "

attorney, who apologized for not keeping his

appointment, and assured deponent he would,"

without fail, meet him on Monday, the 1st'

November. That the attorney did not attend

on Monday; and on Tuesday, the 2d Novem."

ber, deponent went to the residence of the

attorney and stopped five hours, when the

wife of the attorney informed the deponent

that it was most likely her husband would not

be home till late in the evening, and asked

eponent to call at nine o’clock the next

morning, when deponent would be sure to i.

him. That deponent accordingly went again º

the next morning (being the 3d November) y'

half-past eight o’clock, when he found 'th

attorney and his family had quitted the pre-º

mises. That he went to the office of the attor

ney and found that he had not been there

since his return from the sale. That the de

ponent made several inquiries, during the

course of two years, but was not able to lear ºf a

where the attorney could be met with. That’

in the year 1832 or 1833 deponent saw him in ''

prison, where he was then confined for debt, …

when he, the attorney, expressed his regret at ,

having spent the money received from the

sale, and said it had been his utter ruin.—º

Now your Lordships see that here the facts,

appear to be these:–he went down and re

ceived the money, and brought the papers,”

counted the money over in the presence of

the last witness, and made an appointment

to have the costs taxed and pay the balance

on Saturday. The person who makes the

affidavit went there, and the attorney did not

come at all the whole of that day; the wit.”

ness called on him on Sunday, when again he

had made an appointment—he had made a

promise to be there. On Monday he went,

and he was in attendance at the Insolvent "

Debtors' Court; the attorney did not come!”

near the place. That on Tuesday, the day!"

which he alleges to have been the day his wife."

eloped with the money, he was waited sponſº

again. The witness went to his house.”fhe tº
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wife, was seen—the party waited, five hours

on that day, and the attorney never came

home. On the following inorning the same

person went, that is, on Wednesday morning,

after, the supposed elopement. Neither the

attorney nor his wife was to be found, H

went to his chambers. It turned out he .
not been to his chambers since his return,

and then he is not seen for two or three year

afterwards, when he is found in prison, an

then he said he was very sorry he had spent

the money, and he was in utter ruin. He

makes an affidavit, the terms of which certainly

are to this effect, that “from November 1830

he ceased to renew his certificate, owing to a

dainestic calainity, deponent's wife having on

the evening of the 2d of November 1830,

absconded from the house, taking nearly the

w .# his property.”

dº Denman.—You have stated enough,

I nkºu..., * - - - -

-º is only for me to suggest

this; ) hat is the sort of inquiry the Court

would direct? . Because, undoubtedly, if this

erson be the injured individual he represents

imself to he, and the story he now tells is

true— -

Lord Denman.—That statement cannot be

believed, I think.
-

Sir F. Polleck—That is all the opposition

I have to make—it is not a question whether

he has repaid the money. ". Lordships

know there are many instances where, though

satisfaction may be made to what is called the

private justice of the case, it is not enough.

}. 2enman —No, it is not a question of

payment, and loss: it is a very different ques

tion. … . . .

º for re-admission refused.—Ea parte

Q. B. F. J. 31st Jan. 1839.-º-, * *

—

sº tº

º BANKRUPTCY REFORM.

- IN suppºrt of the proposed alteration in the

Bankrupt law with a view to the party being

heardlythe Commissioners before they declare

him bankrupt, the following cases have been se

lected by the learned and benevolent promoter

of the Biłł, in illustration of the crying griev

-3 ; ; ; ; ; , ; -

ance now subsisting :

... Er parte Mackie, 1807.
Mr. Mackie, after having spent the greater

"...",". as a surgeon and apothecary,

think at Lewisham, in Kent, and having

saved 8000l. or 9000l., was induced to connect

himself in partnership with a person who ad

vertised for a partner; he had not been so

connected more than two or three months,

before this partner accepted a bill in the name}

of the partnership, upon which a commission

of bankruptcy wasi.Mr.A.

ºin collusion wit

elected the assignee, and

nion over his property; his family, consisting

the partner, who |

obtained total domi

327.dºº

of seven or eight daughters, women just

º:tº:§ Edge"

. a farthing;º#:º ſº
spectable ph sician at So mptoti, whom I".

*..".fº st Yº!
º family ..º. ityº tº toº

make an application to the ord Óhancellor;”

a petition was presented to supersede there.
were long contradictory affidavits. The Chan.

cellor superseded the commission; and the

family, who are now living in respectability."
in one of the northern counties, were rescued

from ruin, which would have been inevitable.

had Mr. Mackie been obliged to wait the result,

of a suit at law. The assignee surrendered"
hi S - - - * r * *

imself to prison. e. tº the

* -- * * * * * - onn ºf ºf

- tº Er parte Dignum, 1809, tº buºung

Dignum; after having lived 17 years in theo

service of Mr. Digby in Ireland, came to Eng-o

land with 400l. in money, and a merchant's

note for 400l. more; this 800l. he had savedº

during his long service with Mr. Digby. Soon!

after his arrival in London, he met at the innº

where he lodged, a native of Ireland, who had a

long resided in England; this person issued arº

commission of bankruptcy against him imme-or

diately, and obtained the whole of his pro-l

perty'; a petition was presented to the Chanºi

cellór to supersede. There were longtandº

contradictory affidavits. The Chancellor was

much affected by this oppressive case, and b

superseded the commission.” tº wº
tº tº ºusto on 24*2 pºiſt ºut

Ew parte Oldfield, Feb. 17, 1828. A "

This was a petition by the person against

whom the commission had issued, to supersede

it. The petition stated," that the "petitioner,

having advanced 1000l. to a person, made

repeated applications for payment, but that, to
his. his debtor had issued a com-º:

mission of bankruptcy against him, and at the

private meeting had procured a declaration of

bankruptcy. The petitioner stated that he

had not any creditors; and that, without the

immediate interposition of the Court, the peti-ſº

tioning creditor, his debtor, would be assignee,

and obtain the total dominion over his prº

perty. Every allegation in support of the peti-ſº

tion was of course denied." The commission'ſ

could be supported only by the mode in which

it had been.."...".
these cases, I had not the slightest doubt of

the nature of the commission: The Vice"

Chancellor, I am inclined to think, did not

suppose that such iniquity could exist. "He

directed an issue; at nisi nrius the iniquity

appeared; a verdict was found for the peti

tioner, the commission was superseded, and a .

verdict has since been obtained for damages. !
* * * * * * ºf ººº ſºonººp of

See Mr. Fane's pamphlet, in which the ease
of Mr. canariºuie, i5 L. O. 434. ºf

ºn tº tº

º, nº º

tº º ºſ on ºn º

-º-º-ºliº

ºf ºi nº

tº ºf
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LEGAL OBITUARY OF 1838.

January.

Ralph Ellis, formerly of Chancery Lane,

Solicitor.

Charles Thomas Lane, Esq., barrister at

law, aged 37. He was called to the bar in
1828.

James Agar, barrister at law. He was

called to the bar in 1784.

Richard King, of Wincanton, solicitor,

aged 56.

3.—Samuel Brown Keene, of Furnival’s Inn,

Solicitor; a member of the Incorporated

Law Society. -

6.—Francis Thomas Quarles, solicitor, aged

70, upwards of 30 years coroner for the

liberties of the Dutchy of Lancaster, in the

County of Norfolk ; the great-grandson of

Francis Quarles, the poet.

13.−The Earl of Eldon, aged 87. See memoir

15 L. O. 209.

16.—Richard Hannan, formerly a solicitor of

East Retford, aged 77.

Thomas Everard Upton, of Leeds, soli

citor, aged 72.

19.-James Morris, barrister at law, a com

missioner of bankrupts, and many years

chairman of the Quarter Sessions of the

hundred of Salford. He was called to the

bar in 1809.

George Boone Roupell. He was called

to the bar in 1790, and was appointed a

Master in Chancery in 1831. See memoir

15 L. O. 225.

26–Sir Ralph Palmer, Knt., lately . Chief

Judge of the Supreme Court at Madras.

He was called to the bar in 1808.

February.

7.—William Woodcock Hayward, of Cam

bridge, solicitor.

Richard Pollen, aged 51. He was called

to the bar in 1813, and appointed one of

the Six Clerks in Chancery, in 1829.

17.-John Bonham Carter, M. P. for Ports

mouth, aged 48, barrister at law. He was

called to the bar in 1819.

March.

18.-Henry Marshall, of Plymouth, solicitor,

aged 45.

John W. Cornish, of Bristol, solicitor,

aged 35.

April.

Joseph Chitty, jun., special pleader.

P. Cunningham Hockin, of Launceston,

solicitor.

27.—James Holbrook, of Ledbury, solicitor.

Thomas Goode, of Dudley, solicitor,

aged 46.

2S.-John Yeoman, of Whitby, solicitor,

aged 37.g - May.

5.— J. W. Chilcott, of Truro, solicitor.

John Ord, of York, solicitor, aged 68.

26.—James Beswick, of Birmingham, soli

citor.

Legal Obituary of 1838.

John Elkins, of Newman Street, solicitor,

one of the members of the Incorporated Law

Society.

31.-Henry Tyrwhitt, barrister at law. He

was called to the bar in 1834.

June.

9.--James Florance, aged 65, barrister at

law, and a commissioner of bankruptcy for

Dorsetshire. He was called to the bar in

1809.

13.−John Fielden, of Duke Street, Grosvenor

Square, solicitor, aged 72.

17.-John Cradock, of Loughborough, soli

citor, aged 46.

26.-William Langham, aged 80, many years

a solicitor in Bartlett’s Buildings.

July.

4.—Thomas Swain, of Frederick’s Place, Old

Jewry, solicitor, aged 72.

6.—Robert Augustus Cottle, of Furnival's Inn,

a member of the Incorporated Law Society,

aged 46.

29.-John Rigge, of Hunter Street, solicitor.

August.

5.—John Piggott, of St. Albans, solicitor,

aged 28.

6.—Thomas Jervis, Queen’s counsel, a bencher

of the Middle Temple, and formerly Chief

Justice of Chester, aged 69. See memoir

16 L. O. 509.

17.-William John Pitt Goodrich, barrister at

law, aged 29.

20–Joseph Lythgoe, of Essex Street, solicitor,

a member of the Incorporated Law Society,

aged 49.

26.-The Rt. Hon. Sir John Nicholl, Judge of

the High Court of Admiralty, and formerly.

Dean of the Arches and Judge of the Pre

rogative Court of Canterbury, aged 80. See

memoir, p. 3, ante.

September.

4.—Charles Short, aged 76, a bencher of the

Middle Temple, Clerk of the Rules of the

Court of Queen’s Bench. He was called to

the bar in 1787.

William Wild, barrister at law. He was

called to the bar in 1822.

7.—Charles Byde, barrister at law, aged 39.

20.-Edward Busk, a bencher of the Middle

Temple, aged 73. He was called to the bar

in 1806.

21.—Thomas Handley, of Gray's Inn, and Pen

tonville, solicitor.

October.

2.—John Jenkins, of Swansea, solicitor, “a

member of the Incorporated Law Society. . .

6.—John Bryant, of Bishop’s Lydeard, soli

citor, clerk to the magistrates for 30 years,

aged 75. -

9. —Richard Pruen, a solicitor of Cheltenham,

aged 77.

November.

6.—William Agar, Queen's Counsel, one of

the benchers of Lincoln's Inn, aged 71. He

was called to the bar in 1781.
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S.–James Hall, of New Boswell Court, soli

citor, one of the Committee of Management

of the Incorporated Law Society, and a

director of the Law Association for the re

lief of the Widows and Families of Profes

sional men; also many years a director of

the Law Life Insurance Society, and of the

old Law Society; and formerly Principal of

. Clements Inn. He was born the 29th De

cember 1769, at Heanor, in Derbyshire, and

was admitted on the roll in 1794.

16.-The Rt. Hon. Rober Cutlar Fergusson,

Judge Advocate General, M.P. aged 70.

He was called to the bar in 1797.

William Lorance Rogers, one of the Ma

gistrates of Hatton Garden Police Office. He

was called to the bar in 1805.

John Winter, of Great Winchester Street,

one of the members of the lincorporated

Law Society.

John Raphael, late of Gray's Inn, solicitor,

aged 62, also a member of that society.

30.—James Platt, of New Boswell Court,

solicitor, one of the members of the Law

Society.

December.

5.—Augustus Henry Burt, of Essex Street,

solicitor.

William Ives, of Brecon, solicitor. A

member of the Incorporated Law Society.

8.—Sir James Allan Park, Knt. one of the

Judges of the Court of Common Pleas,

aged 73. See memoir, p. 129, ante.

Sir William Rough, Chief Justice of Cey

lon. He was called to the bar in 1801, and

took the degree of serjeant at law in 1808.

Joseph Hookley, aged 62, upwards of

30 years Town Clerk of Guildford, one of the

members of the Incorporated Law Society.

EASTER TERM EXAMINATION.

THE Examiners appointed for the examina

tion of persons applying to be admitted attor

neys, have appointed Tuesday the 30th April

next, at half-past nine in the forenoon, at the

Hall of the Incorporated Law Society in Chan

cery Lane, in order to examine the candidates

who have given due notice.

We subjoin a copy of the questions, as to

due service, to be answered. The articles of

clerkship and assignment, if any, with answers

to those questions, must be left with the Secre

tary on or before Monday the 22d April.

- Where the articles have not expired, but

will expire during the Term, the candidate

may be examined conditionally, but the arti

cles must be left within the first seven days of

Term, and answers up to that time.

Questions to be answered by the Clerk.

I. What was your age on the day of the date

of your articles?

II. Have you served the whole term of your

articles at the office where the attorney or

attorneys, to whom you were articled or as

signed, carried on his or their business? and

if not, state the reason.

III. Have you at any time during the term

of your articles been absent without the permis

sion of the attorney or attorneys to whom

you were articled or assigned fland; if so,

state the length and occasions of such absence.

IV. Have you during the period of your

articles been engaged’ or concerned in any

profession, business, or employment, othe

than your professional employment, as clerk

to the attorney or attorneys' to whom you

were articled or assigned tº
j* * * *.*.*

W. Have you since the expiration of your

articles been engaged or concerned, .# for

how long time, in any and what profession,

trade, business, or employment, other than the

profession of an attorney or solicitor? .

Questions to be answered by the Attorney,

Agent, Barrister, or Special Pleader, with

whom you may have served any part of your

time under your Articles. * * * * -

I. Has A. B. served the whole term of his "

articles at the office where you carry on your
business? and if not, state the reason. tº

II. Has the said A. B., at any time during * -

the term of his articles, been absent without,

your permission; and if so, state the length

and occasions of such absence. .

III. Has the said A. B., during the period,

of his articles, been engaged or concerned in

any profession, business, or employment, other

than his professional employment as your ar

ticled clerk 2 - -

IV. Has the said A. B. during the whole

term of his clerkship, with the exceptions

above mentioned, been faithfully and diligently

employed in your professional business of an

attorney or solicitor :
f

W. Has the said A. B., since the expiration

of his articles, been engaged or concerned, and

for how long time, in any and what profession,

trade, business, or employment, other than the

profession of an attorney and solicitor? .

And I do hereby certify, that the said A. B.

hath duly and faithfully served under his arti

cles of clerkship (or assignment, as the case

may be) bearing date, &c. for the term therein

expressed, and that he is a fit and proper per

son to be admitted an attorney. º

- - still

The following regulation is important as to
the mode of examination : ,

A paper, of questions will be delivered to

each candidate, containing questions to be

answered in writing, classed under the several

heads of 1. Preliminary. 2. Common and .

Statute Law, and Practice of the Courts.

3. Conveyancing. 4. Equity and Practice of

the Courts. 5. Bankruptcy and Practice of

the Courts. , 6. Criminal Law, and Proceedings
before Justices of the Peace.

Each candidate is required to answer all

the preliminary questions (No. 1.); and it is

expected that he should answer in three or

more of the other heads of inquiry, Common

Law and Equity being two thereof.

329
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The following is a copy of the schedule re

ferredsº actº: c. 56, specifying

º ly fees now payable on the examination

and admission of attorneys and solicitors; ºn

****, *, *****. . . . . *, *...tº ſº. 4 i. ºf . wº

Fees the paid on the Examination and An

pºſauru. in the Courts of Common

('iſ'. . of , , , , , , , , , , , ** * * * * * *

On leaving articles of clerkship and e º d.
assignments for inspection and in-Jº

uiry as to due service ...”. . 0-15 0

On the examination into the fitness º -

and capacity of the clerk, and for

* - /

* * * ** * * :
: * , ... -- .

-

Fees to the paid on the Earnminution and Ad.

* “mission of Solicitors in Chancery. 3. .

***'." . . .” ". . . . .) tº , , , t ,

on leaving articles of clerkship and e s, d.

assigninents for inspection and in-l.

quiry as to due service, … . .
On thetºº "... º:

and capacity of the cler* or . .

tºº. tº . º !, ". . .'' 0 15 6

*::::::::::jº. --cluding the fees of the Clerk of the

Petty Bagolice, Üier, &c.". . . 17 0

In cases where the Examiners' certificate at

Comthon Law has lieen obtained, no examina

tion in Chancery is required, and consequently

the first two items are not payable.”

19 tº riºd 1 iºnſ, ºn ºt,
–

the certificate thereof'. ...º.º. 0 15 6

For the Judge’s Fiat . . . . . tº 0 10 6

For the oath in Court . . . .] 3 ſ 0 1 0

To f Usher on siguing the US J , º,

Roll . . . . . . . . . P-5 ) 0° 5' 0

To the Master's clerk for cer. # *H, --, *

tificate of inrolment". . ." E * 0 °5 0

*

* * * *

Mr. CHARNOCK's EDITION OF DA.

STORY's, LAW OF BAILMENTS.

tº . . . , , , --— ; . .

We have not been slow to acknowledge the

merits of the principal American law writers,

amongst whom Mr. Justice Story and Chan

cellor Kent stand pre-eminent; and we

should have been better pleased if, Dr.

Story had left to others the task of com

paring his present work with the English

º * f : … .

treatises on the s - -

lº k théſº of that

duty, wo º: one justice unless he

wello considered, the objects which each

writer sought to attain. Dr. Story prefers

the Foreign to the English jurists, because

the former illustrate their works by com

parison with the Civil and Foreign Law,

whilst the latter are content with expound.

ing the vast materials of their own Statute

and Common Law.....Our English brethren

must not be charged for failing in that sistible force; effect o

which they have not attempted. They have
aimed generally at an accurate statement

of the existing law, and the production of

0. 5 0|

tº: "The critic |

r. Story's Law ºf Bailments.l.,

be regretted, for the sake of the science of:

jurisprudence, that, with few exceptions,

they have not attempted higher things; i.

but it should be remembered that small en-sº

couragement is given by the busy race of

English lawyers to any works which cannot."

be rendered available in the execution of

their practical duties. We do not wonder."

therefore, that so few attempts have beenº.

made beyond the composition of treatisesin

for the especial use of practitioners in theº

...] several departments of the law, ºff theol

legal public be now disposed to ent rºñº

the philosophy of law, and tº:as a .

science, we doubt not that competent.
writers will soon be found to meet the de-ºb

mand. We must not, however, forgeti,

how very recently Professor Park sacrificed tº

his life in labours of this kind, and how 2

fruitless were the efforts of such eminent

men as Mr. Austin and Mr. Starki ; even."

súpported by the Benchers of an Inn of .
Court. . . . . . . . ºn gº ºn ,

The work before us was prepared by Dr.”

Story in discharge of his duty as Professoriº

of Law, in Harvard University. It appearsº

to have attracted considerable attention, and .

various notices have been taken o it by diſ."

ferent journals. Instead of confining our-.

selves to a sweeping judgment on the meritsh,

of the work, we shall place before our readersed

a summary of its principal contents, and we ºf

think they will thus be convinced of the greatº

.**
** * * *

|importance of this portion of Dr. Story's

labours. The student, in particular, cannot.
fail to be impressed with the extraor inary.

number of important topics comprised un-º.

der the single word “Bailment,” as consº

nected with the vast field of our English 'o

Common Law. Many of the subjects, it ºf

will be observed, relate to affairs peculiarly".

interesting to the community at large, and ".

transactions of almost daily occurrence. ...".

Amongst various other matters, the book is

treats of the following: fºur ºf 1 J, bºt’s

1. Builments in General.—Difference ofº
and inoral obligations; different degrees of di ſºil

gence; what ordinary diligence is "standard of

diligence variable, anddifferentindifferentoun."

tries and ages; diligence affected by customs,”

and usage of trade and business, and by natire, "

bulk, and value of articles; what high or great,"

and low or slight diligence is; degrees of#.
- idºw

ligence,—sli fit, ordinary, and gross;

negligence tº:ºº: >

bailees not liable for inevitable hocident; what'."

such is ; what irresistible force is; w far.”
robbery, theft, andº: a deemed irrel">

forc cial contract to hººp"

sº, whether bailee is liable for acci #.*gº of proper by bailee, in ºf3-3 tº it tº jºint

books of great professional utility. It may

2. On Deposits.-Between what personst º
contract of deposit may beFº:
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subject matter of a deposit; what title de

positors must possess; effect of return of

deposit to owner; how and when an acces

sorial thing passes with a deposit; what, is

of the essenge of the contract:-delivery of

the thing; delivery to keep the thing ; cus
i; ust be gratuitous; the contract must

be"º; and not by mistake; obliga

tionis” of 'depositaries; to keep with "care,

and to restore on request; what is keeping

with reasonable care; what 5 degree of dili.

gence required of depositary; what sufficient

for the depositary to keep, as he keeps his own

º: ; he is not liable for theft; effect of

undertaking to keep, goods in a particular

place; effect of concealment of contents of de

posit; exceptions as to the general rule of

diligence,— 1. special contract, 2 officious

offer of services ; whether an officious offer

by depository changes the rule as to the dili

gence required of him ; rule as to diligence

in “... necessary deposits; quasi-deposits

by finding goods; responsibility of finder;

whetherº is responsible for gross negli

gence;" bank deposits; general and special

embezzlement by officers of the bank; use of

deposit; how far depositary may use it; of

breaking open a sealed deposit; whether de

positary has a special property in the deposit,

or can pººl. action for injury to it; the

right of the owner to maintain an action

against a stranger, for injury to it; restitu

tion of the increase and profits of deposits;

effect of sale of deposit by depositary; sale by

heir or administrator without knowledge of the

depositor; whether hailee may restore to his

bailor, notwithstanding an adverse claim;

when demand, necessary to be made by depo

sitor; what is to be done in cases of adverse

claims by different persons; restitution in

cases of joint deposit; responsibility of joint

depositaries; restitution of deposit, in what

place; whether demandable before expiration

of time of deposit; expences of depositary to be

reimbursed'; whether he has a lien for deposit;

effect of unjustifiable refusal to restore the

deposit; deposit of goods attached on process;

rights of the attaching officer in cases of depo

sits on attachments; responsibility of the at

taching officer to the debtor; rights of the

creditor in such cases of attachment and de

#. what degree of negligence will make
a •; , , , , , , ,- - * * " . *

*on Madata-Nature and character of

the contract of mandate ; the matter of the

contract; acts in future-certainty in regard

of the object, and of the mandate ; the act

i. ; for the benefit of the mandator by

another as his agent; the contract must be

gratuitous ; difference between counsel and

attorney;the contract must be voluntary with

jº. or fraud; distinction between

language of *...*.*.*..."; the

contract must not be illegal or against sound

morals; cases, of breach of trust by trustees,

guardians; reasons for the common law dis.

inction between cases ºf nonfesance and mis

r Story's Law of Bailments." 33% ºf

fésance; degree of diligence between bases ºf
ºº::º and to earry....a
degree of diligenge toºft .

value of the goods and danger of loss brid.”

jury; what quasi contract of negotiorum ges-.

º º theº*...ºf of".

mandatary to be allowed; the increase and
H. of mandate to be accounted for ; lib

e contract of mandate is dissolved—l. by acto

of the party—2. by death of mandatary; case

of death of one joint mandairy; death of

mandator, when it dissolves the contractiºn

effect of deathin case ofº n

contract dissolved by change of state of i.
parties, as marriages, insanity, &c.; counter-,

mand of delivery to a third person whensº $º

bankruptcy of the mediator a revocation by,

operation of law; burden of proof on whom

it lies, in case of loss or injury of mandate, ºr

4. Gratuitous Loans.—What is the essence

of a gratuitous loan ; it must be personal pro

perty; it must be absolutely gratuitous ; it. A

inust be for the use of the borrower; effect of

joint use of lender and "... ('Ontract

may be limited, conditional, and during plea."

sure; the thing loaned to be returned;ſease

of mutnum; between what persons the con

tract may be made; whether the lender need."

be the absolute proprietor; the rights of the

borrower; limitation of right to use; degree

of diligence required of borrower; degree of

diligence how varied; when borrower respon

sible for theft; borrower not liable for ae

cidents, except when he is in default ; whenſ

borrower is responsible for loss by robbery 30,

effect of fraud and fraudulent concealment toº

losses by accident in case of ordinary or extra-off;

ordinary use; in case of fire, whether borrower

may save his own goods in preferenee ; revo

cation of loan; effect of delay in restitution;
special excuses for sº º º: 1A.

cannot retain for prior debt; in case of title.

by a stranger; how far receiving the thing

back affects damages; concealment of defectsº

by the lender ; burthen of proof on whom in

case of loss or injury; borrower has no special"

property in the loan; but he has a right-of”
action in certain cases. : ; , T: , lºo

5. On Pawns or Pledges.—Distinction be-de

tween a pawn and a mortgage ; in what cases, ſº

hypothecation without possession; how far,51

the pawner need be owner of the pledge; i

crease of pledge, whether subject to th i

tract; what may not be pasº of" "

negotiable instruments: for what d Sandº

engagements a pawn may be security; whetherº

pawn may be retained for other debts; dis-irº

tinctions between pawns and liens in regard toº

sale; rights of creditors on proceeds. ; e, , ;

effect of stipulation prohibiting sale; sale must .

be bona fide ; whether a pawnee isº: º

to sell; negotiable securities in pawn, how".

disposed of; common law doctrine"..."
by factors; use of the pawn by ſpawnee';pº

duties of the pawnee; diligence, what degree ºf

required; whether theft is presumptive, of is

fraud; onuspruhandi in case of loss; liability as

jº."º",º
fesange; cases of negligent execution of. a.

nuandatc.º: same rule * mis coiſmission; Welsh mortgage; prescriptions wº
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and statute of limitations; time to redeem,

when not fixed by the parties; effect of sale

before offer of redemption; duties of pawner;

warranty of title ; concealment of defects of

pawn ; fraud by pawner; re-imbursement of

expences of pawn; pawn perishing by acci

dent; release.

6. Contracts of Hire: Division of contract

of hire into four kinds.—Nature of the con

tract; essence of the contract; price; pecu

niary recompense;—obligations of the contract

of hire; what illegal contracts are: between

what parties the contract may be ; consent,

mistake, imposition; obligations and duties

arising from the contract.

1st. Hire of Things —Delivery of the

thing; obstruction to use ; sale by the latter;

repair of thing hired; warranty; concealinent

of defects; hirer to maintain animals hired;

right of user; tortious user; duty of diligence;

what degree of diligence required of hirer;

responsible for negligence of his servants; not

responsible for wilful acts of his servants; nor

for acts of servants not in his employ; in what

cases the servants also are responsible; duty

of hirer in respect to animals hired; whether

theft is presumptive of negligence; theft by

servants; hirer not responsible for losses, not

occasioned by negligence; distinction between

cause and occasion of loss; burthen of proof

in case of hire of things; duty of hirer in the

use of the thing hired.

2nd. Hire of Labour and Services :--Dis

tinction when workman furnishes materials ;

in locatio operis, the letter is to pay the recom

pense; obligations and duties of the employer;

on whom accidental loss falls; obligations and

duties of the workman; degree of care for

which the workman is liable ; presumption in

cases of theft; in what cases the workman is

responsible for skill as well as care; degree of

skill; cases where workman does not profess

skill; workman liable for nonfeasance, as well

as misfeasance; loss by casualty or superior

force; loss, when to be borne by workman;

distinction between mutuum and hire of things;

effect of part fulfilment only of contract.

3rd. Hire of Custody:—Agisters of cattle,

rights and responsibilities of ; rights and re

sponsibilities of warehousemen; when the

responsibility of warehousemen begins and

ends; cases where a person is a warehouseman

and carrier; effect of mis-delivery; rights and

responsibility of wharfingers; when responsi

bility of wharfingers begins and ends ; onus

probandi, on whom in cases of hire of custody;

rights and responsibility of factors and bailiffs;

contract of carriage of goods.

5th, Excepted cases:—Enumeration of ex

cepted cases from the common doctrine as to

hire.

6th. Postmasters:—How far Postmaster

General responsible; how far Deputy Post

masters responsible.

7th. Innkeepers:—Responsibility for their

servants; responsibility of innkeepers gene

rally ; innkeepers not responsible to the same

extent as common carriers; robbery by the

servants of the guest; who are deemed inn

Mr. Charnock's Edition of Dr. Story's Law of Bailments.

keepers; rights and duties of innkeepers ; who

are deemed guests; what a sufficient delivery

of goods; liability for deeds, bonds, and obli

gations lost; what will excuse an innkeeper;

exclusive possession by guest; effect of choice

of place of deposit by guest; case of a gra

tuitous guest; when innkeeper is liable only

as a common bailee.

8th. Common Carriers:—who are common

carriers by land, by water; stage proprietors,

whether common carriers; ship owners, when

deemed common carriers; forwarding mer

chants, not common carriers nor wharfingers;

specific price of hire not material; liability of

joint carriers; carriers liable for the acts of

their servants; duties and obligations of com

mon carriers: risks of carriers; what are

losses by act of God; what are perils of the

sea; destruction by rats; collision of ships

by sea; proximate not remote cause of loss

looked to ; when carriers liable for losses by

perils of the sea; case of injury by steam;

gross negligence; case of loss by striking on

the bottom, whether a peril of the sea; loss by

press of sail, when a peril of the sea; loss by

impressment of seamen; loss by sudden failure

of wind; sea-worthiness of vessel, when suffi

cient; jettison, a peril of the sea ; what are

losses by King's enemies; jettison by compul

sion of an enemy; in what cases carriers are

liable though free from negligence; goods

thrown overboard; liability attaches from time

of acceptance of goods; usage of masters and

owners of ships as carriers; where the carrier

is also a warehouseman or innkeeper; where

the carrier is also a forwarding merchant;

termination of the risk of common carriers;

whether the carrier is bound to make a per

sonal delivery of goods to the owner; where a

person is at once a carrier of goods and an

agent or factor for the sale of them; effect

of special contracts and notices of carriers;

operation of a bill of lading; the effect of .

notice when brought home to the parties;

upon whom notices are obligatory; cases in

which several persons are carriers as partners;

notice a mere nullity when not brought home

to the owner of goods carried ; rights and

duties of each party growing out of notices ;

carrier must employ suitable means of convey

ance; owners of goods bound to put theim in

a fit condition for transportation; effect of

concealment or fraud; concealment of the

value of goods, whether of itself fraudulent;

where there is no notice owner of goods not

bound to disclose their value, unless asked ;

where the carrier knows the goods are of ex

traordinary value, though not paid for as such;

degree of carriers’ liability, notwithstanding

notices; whether carrier is liable for ordinary,

as well as gross negligence; what amounts to a

waiver ofnotice; onus probandi, as to negligence,

on whom, in cases of notice; what will excuse a

non-delivery of goods by a common carrier;

non-delivery excused by act of shipper dis

charging the carrier; non-delivery excused by

illegal act of shipper; effect of stoppage in

transitu; cases where the goods are demanded

by a person having a superior title; doctrine
º
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of average and contribution; land carriers,

when entitled to compensation of expences;

general rights of carriers; price of carriage

may be demanded before goods are received ;

freight, what, and how carried; when carrier

is entitled to lien on the goods; when shipper

is bound to carrier for freight—when consig

Inee.

9th. Carriers of passengers; passenger car

riers on land; their duties in the commence

ment of the journey; bound to provide suitable

vehicles; careful driver; not to overload the

coach ; to take care of luggage ; bound for

the acts of their servants and agents; duties of

passenger; carriers on the road : rule of the

road; when it may be disregarded ; duties of

passenger; carriers at the termination of the

journey; liabilities of passenger carriers; rights

of passenger carriers; passenger carrier has

a lien on the baggage, but not on the person

of the passenger; passenger carriers by

water; their rights, duties, and liabilities;

varieties of cases of collision; where the fault

is inscrutable; loss by pure accident, or by the

act of God, by whom to be borne; essential

question, in cases of collision; rules of law as

to precaution.

We observe that Mr. Charnock claims

the merit only of having obtained a copy of

Dr. Story's work, which he caused to be

transcribed and superintended through the

press. We think he has been fortunate in

his selection of a work of great value and

learning, and which he has very ably and

carefully edited.

BARRISTERS CALLED.

Hilary Term, 1839.

LINCOLN'S INN.

Alexander Adlam.

Thomas Edwards Dyson.

Thomas Dawson.

William Silvester Wilson.

Oliver Stephen Round.

Carlos Cooper.

William Seymour Fitzgerald.

Edward Augustus Lamb.

Hugh Wallis Smith. -

John William Warre Tyndale.

INNER TEMPLE.

Tenison Edwards.

Joseph Bowstead.

William Richard Bingley.

William James Thorpe.

- Edward Borton.

, Augustus Roots.

... Henry William Hemsworth.

George Sweet.

William Govett Romaine.

... Thomas Sanders. . . .

William March Sowton.

MIDDLE TEMPLE.

Richard Croft Chawner.

Arthur Robarts Adams.

Richard Burgass.

Richard Spooner Jacques Winterton.

William Samuel Sands. -

George Ensor.

John Adams.

William Aldam. -

Edward Francis Smith.

Thomas Chisholme Anstey.

George Wilton Chambers.

Watson Wredenburg.

Alfred Austin.

John Bernard Burke.

Frederick Horn.

GRAY'S INN.

Samuel Miller.

Robert Cook.

James Howorth.

George Duke.

Arthur Munton Price.

George Hammond Whalley.

William Peter Jolliffe.

SELECTIONS

FROM CORRESPONDENCE.

Fei,LING TIMBElt FOR REPAIRS.-FARM

STOCK.

Mr. Editor,

A case of some difficulty has lately presented

itself to me in my practice, on which I should

be glad if any of your numerous and well-in

formed correspondents would give me the

benefit of their opinion in an early number of

your publication. It is as follows:

A. B. by his will, (duly executed) devises

his farm, &c. to trustees and their heirs, for

the life of his daughter, upon trust to pay the

clear yearly rents and profits remaining after

the charges of repairs, land taw, and other

outgoings, into the proper hands of his said

daughter; and, after her decease, testator

gave the said farm unto and to the use of all

and every the children of his said daughter,

and their respective heirs and assigns &c., as

tenants in common. The devise is not with

out impeachment of waste. - *

At the date of the devise and of the testa

tor's decease, the farm in question was in his

own occupation. The testator's daughter is

still living, and the farm is now occupied by

one of her sons. All the children of the testa

tor's daughter have lately sold to C. D. their

reversions in the farm expectant on the de

termination of the estate for life of their

mother. The conveyance of the reversion

contains no exception beyond that of the life

estate of their mother, nor at the time of the

sale did her son, the tenant, who was one of

the vendors, claim any right to the valuation

as off-going tenant, when his mother's life

estate should determine by her decease.
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The buildings on the farm are in a delapi

dated condition, and the trustees under the

"testator's will have been lately applied to by

C. D., and required to put them into proper

repair; and their answer is “you are aware

that we must cut some timber down fºr º
‘purpose; the top und tun. willgo}.pay

in i. tºorkmanship. . - - - -

''The son of the tenant, for life, who now

occupies the farm, has also written to Q. D.

in the following terms: “I should like to

have an agreement with you, in case of º
mother's death, that you should take the ef

fects at a fair valuation—that is to say, for you

to take the hay, straw, dung, lime, underwood,

fallows, &c., according to the custom of the

country.” . . . . . . . . -

*The following points arise on the foregoing
statement : - -

* 1st.—Whether with reference to the terms

of the devise to the trustees of the farm in

trust for the testator’s daughter for life, they

have a right to cut down timber, with or with
out notice to the reversioner, and apply it,

together with the top and tan, towards the re

pairs and defraying the eapence of the work

enunship; or whether the expence of the latter

does not fall on the trustees, and must not be

defrayed out of the rents and profits to which

, the testator's daughter is entitled—and, if so,

tö whom the top and tan will belong. And

whether, assuining the trustees to have a right

to fell timber for repairs, C. D., the rever

sioner, cannot legally exercise the option of

providing timber for the repairs at his own

expense, instead of suffering the trustees to

ºf it on the farm. … -

..., 2nd,-Whether, considering the testator to

have been the occupier of the farm at the time

of his death, and that on his decease it came

into the possession of the trustees without

their paying any valuation for the works of

husbandry; the representatives of the tenant

for life, or her tenant, the son, who was one of

the vendors of the reversion, or the trustees,

can have any right as against the reversioner,

i. the underwood, fallows, or acts of hus:

bandry which may be then on the farm, and

to which, by the custom* the country, }.

off-going tenant is entitled as against his

;" ... ºr ; º - R. L.

jirºux') ºn X mºtif: .

2: …, , ºne ºf nº -

sº ArresTING wannANTs of ATToRNEY.

**
| Will you allow me to make your valuable

periodical the medium of enquiring whether

, there is any settled attestation to warrants of

, attorney and cognovits, as required by the

act 1 & 2 Vict. c. 110; In several instances

that have occurred in my own practice, I have

fused the following to warrants of attorney :

“Signed, sealed, and delivered by the above

named A. B., in my presence, as his attor
ney, expressly named by him and attending at

his request, and I declare that I substribe as

such attorney, and that I explained to him the

nature and effect of this Yº.º
previous to his execution thereof. J. C. &c.”

*Selections from Correspondence.—New Publications.

I am desirous of knowing whether sueh an

attestation is correct, and if by your early

insertion of this note in the Legal Observer,

I could obtain an answer, it would, I know,

be highly esteemed by very many of your read

ers, and among others, by your coustant. Sub

scriber, º . . . . . . . . J. C. r

-ºut ºf P. fivº
e = *

* *

“MrNok's Liability Fon NecessARTEs.”
- - ºr ºf ºr ºf

lr

Iti. for some time past been a matter of

dispute, whether or not, an infant is liable for

necessaries supplied to him, with the positive

consent of his father, and where the tradesman

supplying those necessaries is fully assured of

such consent. - -

That an infant is liable for necessaries when

he himself contracts for those necessaries,

there can of course be no doubt; but I con

tend, that the positive, (or indeed inplied)

consent of the father to the tradesman, (though
I here would confine myself to the actual and

satisfactorily proved consent), would, supposing

the father to be capable of payment, remove

all responsibility from the infant, and that no

tradesman would ever think, after being as

sured on substantial evidence of the consent

of the father, of bringing an action against the

infant, or that if he should do so, a plea of

infancy (taking for granted the consent and

ability of the father), would be a sufficient bar
to the action. ºn tº . . .

Q. D. C.
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\ — “Quod magis ad Nos

Pertinet, et mescire malum est, agitamus.

HoaAt.

interested in the several rights to be com

muted, and they are to proceed to ascertain

the annual value of the lands, and the pecu

*

MR. STEWART's BILL

FOE THE

ENFRANCHISEMENT OF COPYHOLDS.

WE are now enabled to give our readers

what we believe will be found to be a cor

rect account of Mr. Stewart's bill for the

enfranchisement of copyholds. The full de

tails will be best learnt from the bill itself,

which we believe is not yet printed; but the

outline of the scheme is, we understand, as

follows:

The Tithe Commissioners are to carry

the act into execution, and the necessary

powers are given to them for that purpose.

The disabilities of lords and tenants for

effecting enfranchisement are provided for.

It is then proposed to be enacted that

any one or more of the lords or tenants

whose interests shall not be less than one

fourth of the annual value of the manorial

lands, may call a meeting of the lords and

tenants for the purpose of making an agree

ment for the general enfranchisement of the

lands holden of such manor, and the lords

and tenants present at such meeting, whose

interest in the manor and lands shall not

be less than two-thirds in value, and a ma

jority in number of the tenants, may proceed

to make and execute an agreement for

enfranchisement of the lands holden of the

manor, and the discharge thereof from he

riots and all other manorial rights; and if

so expressly agreed, from rights to mines

and minerals, but otherwise, the enfran

chisement shall not extend to those rights.

In order to facilitate this mode of en

franchisement, the commissioners are to

frame and circulate forms, and if requested,

to assist at the necessary meetings.

When the meetings are duly assembled,

valuers are to be appointed by the persons

vol. xv.11.–No. 513.

liar rights affecting it; and power is given

them to enter on the lands for that purpose.

The steward of the manor is to be required,

on receiving a certain payment, to furnish

the valuers with the requisite information;

and he is also to forward to the commis

sioners a schedule of all the particulars re

lating to the manor.

The valuers, on this information, are to

assess the rights of the parties and to appor

tion the compensation, and are then to for

ward their valuation and apportionment to

the commissioners; who may either adopt

the apportionment, or, if they see fit, alter

it according to the circumstances of each

case, ond every facility is to be given for

correcting errors in their apportionment.

This once confirmed, copies are to be de

posited with the steward and the clerk of

the peace.

This proceeding, it will be observed, is to

a great extent voluntary; but after a time

to be fixed, the compulsory part of the pro

posed act is to come into operation; and we

are certainly of opinion, that if this is not

impending over the parties, little will be

done. Mr. Stewart's plan, however, pro

vides that after a certain period, the com

missioners shall proceed to ascertain the

value of enfranchisement where there has

been no voluntary agreement; and they

are to require the steward to give them the

necessary information for that purpose.

The commissioners are then to hold meetings

and to appoint valuers, if necessary, and are

to make the necessary apportionment of the

compensation for enfranchisement. And

the apportionment, on due examination, is to

be finally confirmed.

Z
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… The difficulty of ascertaining boundaries

is frequently a great obstacle to enfranchise

ment. This is to be provided for by giving

the commissioners full power to decide and

adjudicate on all litigated questions as to

boundaries, subject to appeal by issue at

law, or on a special case. . . . . . . . . .

it. The enfranchisement compensations are

to be the first, charges on the lands, and

power is to be given to the tenant to raise

the same by mortgage, or to defer the pay

ment for a term of years; and in the event

of the lord having a limited estate, the com

pensation money is to be paid into the Ex

chequer.

... This is the general plan of the proposed

bill; but we understand that facilities are

to be given to enfranchisements, indepen

dent of the Tithe Commissioners, if the

parties should prefer any other tribunal.

... We have now endeavoured to give what

we believe to be a general view of the pro

possed bill; but we need hardly say that a

measure involving so many intricate and

conflicting questions, must be estimated by

a thorough examination of all its details.

Wetherefore hope we may soon be able to

lay the bill itself before our readers. In the

mean time, we are bound to say, that as far

as, we have been able to collect the pro

posed plan, it seems well qualified to meet

the exigencies of the case, and to be calcu

lated to confer a boon, both on the profes

sion and the public.

* * *

*RACTICAL POINTS OF GENERAL
. . . . INTEREST.

* :-

w

theN for govering A MARE.

THE following case decides a new point:

A. sent a mare to B., a farmer, to be covered

‘by a stallion belonging to him." The mare was

“taken to M.'s stables and eovered accordingly.

*The charge for covering not being paid, M.

.detained the mare. A demand of her was

afterwards made, but M. refused to deliver

*her, claiming alien not only for the charge on

that occasion, but for a general balance due to

him on another account. ” -

Parke, B., said, as to this point of the case,

“The only remaining question, upon which

the Court reserved its opinion, is, whether the

* defendant is entitled to a specific lien on the

animal the subject of the action. The jury

have found that it was delivered into his pos.

session for the purpose mentioned; that the

suum is still due ; and that the mare remained

in the defendant’s possession after the claim

had arisen and was due. The case is new i

its circumstances, but must be governed by

Copyhold Bill,—Practical Points of General Interest.

these general principles which are, to be cº

lected from the other cases in our books. The

principle seems to be well laid down in Betºn

v. Waters, Mo. & M. 235, by Lord Chief Jus.

tice Best, that where a bailee has expended

his labour and skill in the improvement of a

chattel delivered to him, he has alien'ſor his

charge in that respect. Thus, the artificer to

whom the goods are delivered for the purpose

of being worked up into forin; or the farrier

by whose skill the animalis cured of a disease,

or the horse-breaker by whose skill he is ren

dered manageable, have liens on the châttels

in respect of their charges." And altºsuch

specific liens, being consistent with the prin

ciples of natural equity, are favoured by the

| law, which is construed liberally in such eases.

This, then, being the principle, let us see, whe

ther this case falls within it; and we think it

does. The object is that the mare: may he

made more valuable by proving in foal. She

is delivered to the defendant that she may by

his skill and labour, and the use of his stallion

for that object, be made so; and we think,

therefore, that it is a case which falls within

the principle of those cited in argument. But

there is another difficulty, which, unless, an

swered, would prevent the lien from taking

effect. It is clear that, even in such cases, if

the nature of the contract applicable to such

skill or labour be inconsistent with the lien,

that the latter, which is but a stipulation

annexed impliedly to the contract, cannot

exist. Prior to the case of Chºse v. West

more, 5 M. & Selw. 180, the general opinion

had been that there could be no lien where

there was any express contract at all, That

case, however, decided that where there was

an express contract, but containing no stipu:

lation inconsistent with the lien, it might still

exist. In the case of the livery-stable keeper

there is such an inconsistency, because, by the

nature of the contract itself the possession is

to be redelivered to the owner whenever he

may require it. In fact, that falls within the

principle of the time of payment being by the

contract itself postponed to a period after the

redelivery of the chattel. The doubt as to the

case of the trainer in Jacobs v. Latour, 5 Bing.

130; 2 M. & Payne, 201; turns on this. There

the question is, whether in the contract for

training, there is a stipulation for the re

delivery of the horse trained for the purpose

of racing. So again if a time he fixed for the

payment—for there the lien is inconsistent

with the right of intermediate, redelively.

This case, however, presents no such dif

ficulty—there does not appear here any such

inconsistency. The mare is delivered for the

purpose of being covered; and for a specific

price to be paid for it. In this thereis nothing

inconsistent with the implied condition that

the defendant shall detain her, till payment,

And on the contrary, according to Quopery.

Andrews, Hob. 4l, cited in Chase v. Westmore,

the word “for” works by condition precedent

in all personal contracts, as, if I sell you my

horse for ten pounds, you shall not take ºy

horse except you pay the ten pounds. Sº

| i

|\,
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that; in this case, the lien is more consistent

‘with this eontract than the denial of it.”—

sºmetºn, 4 Mee. & Wels. 270.

_2, ... Tº *.*, * * .* { * * ** * *

*s tº jº

** * *– Tº

secº ºil us ºr ºº e • * * * * *

*A Praetical Treatise on Sheriff Law; con

“taining the New Writs under the New Im

...' prisonment for Debt Bill; Interpleader

...Act, Reform Act, Coroner's Act, &c.; with

* Returns, Bills of Sale, Bonds of Indem

cºunity, &c., By, George Atkinson, Esq.,

of the Inner Temple, Special Pleader.

º London: William Crofts. 1839. :

** * *****
- -

THR alterations which have been recently

made in the law relating to sheriffs, ren

dered necessary a new or revised work on

‘that subject; and the want appears to us to

have been ably supplied by Mr. Atkinson.

His work treats—1st, of the appointment

of high sheriffs, under-sheriffs, bailiffs, and

deputies; 2d, of the sheriffs' judicial duties

at the tourn, the county court, on the elec

tion of coroners, and the election of knights

of the shire; 3d, of the ministerial duties

of the sheriff, as to juries, &c. in the courts

of assize and sessions; 4th, of the execu

tion of the various kinds of writs; 5th, of

actions against the sheriff; 6th, of actions

by the sheriff; 7th, of his duties as Con

servator Pacis ; 8th, of the accounts of the

sheriff.

... Regarding the under-sheriff, Mr. Atkin

son says, - .

* “There is no qualification for, and seemingly

no disability for, the office of under-sheriff,

except perhaps that of an attorney in actual

practice, respecting which a slight difficulty

arises. It will be observed, that by the statute

of 1 Hen. 5, c. 4, (now wholly repealed by

1 Vict. c. 55, s. 1,) it was declared, “that no

“tunder-sheriff, sheriff's clerk, receiver, nor

sheriff's bailiff, be attorney in any Court of the

King during the time that he is in office with

any such sheriff; and by rule of the Court of

Queen's Bench, M.T., 1654, s. 1, it was or

idered, “that if he does, he is to be expelled

from the employment of an attorney and not

to be re-admitted.” This rule was made by

the Court in strict accordance with the letter

and spirit of the old statute, and to enforce a

more uniform obedience to it; so that there is

no statute disabling an attorney from being an

under sheriff; and as regards the rule of Court

referred to, we are disposed to think that the

ueen's Bench (for it is only a rule of that one

Jourt) would not act upon it, the basis of the

rule having been repealed by a higher tribunal.

That an under-sheriff therefore may at the

esent day be an attorney of the Courts at

Westminster during the time he is serving the

-- tº º
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office, and that the evasive system of practising

in the name of another is no longer necessary,

admits of little doubt. Whether the repeal of

| the statute of Henry the Fifth, and the conse:

|quent union of the two characters in one and

the same person, was prudent, we hesitate to
!", NoTICES OF NEW Books.

affirm : we must hope for the best ; but we

cannot help observing, that within the extent

of our own limited practice, an under-sheriff,

who was in fact the attorney on the record, re

turned the jury process, and acted as under

sheriff on a view of a right of way. No im

proper motives were or are imputed to him on

that occasion, (de mortuis nil nisi bonum,) but

so long as human nature is as it is, so long will

the most honest and upright intentions be ex

posed to, if they do not receive impressions

from, times and circumstances, incompatible

with a proper discharge of duty. -

“But although, as above suggested, an

under-sheriff may practise as an attorney in

any of the superior courts during the time he

serves the office, yet neither the under-sheriff

nor his deputy can act as a solicitor, attorney,

or agent, or sue out any process at any gene

ral or quarter sessions of the peace within the

county, under a penalty of 50l.; for the statute

of 22 Geo. 2, c. 46, remains unrepealed and
in full force.” ºf sº

The Law Amendment Act, 3 & 4 W. 4,

c. 42, s. 20, directs the sheriff to appoint a

sufficient deputy, resident within a mile of

the Middle Temple Hall, for the receipt of

writs, granting warrants, making returns,

&c. On this enactment Mr. Atkinson says,

“It will be observed that no mention is

made of the time or form of naming a deputy

for such purposes; a reasonable time will there

fore be allowed the sheriff for that purpose;

but for any laches in that behalf he would be

liable in damages to the party aggrieved

thereby, as if an arrest was lost by such non

appointment or the like : the form of nomi

nation may be as follows:–

“ Appointment.

Cumberland lºsſ. D. Esq. High Sheriff of the

to wit. county (or county, palatine)

aforesaid, to M. A., gentleman. I do hereby

nominate, constitute, and appoint you to be

my deputy, for the receipt of writs, granting

warrants thereon, making returns thereto, and

accepting of all rules and orders to be made

on or touching the execution of any processor

writ to me as such sheriff. - --- -

“Given under the seal of my office, this

day of , A. D., 1838, : . . .

“By the same Sheriff.”

- º
-

-

As a further specimen of Mr. Atkinson's

labours, we may quote his statement on the

writ ne ereat regno:

“This writ was originally a state writ, but

towards the latter end of the reign of King

James the First, it was granted not only in

respect of attempts prejudicial to the state, but

in other cases in aid ºften
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“It may be issued by the Lord Chancellor

or Master of the Rolls, but not by the Court

of Exchequer. The Court of Exchequer,

however, may compel the party to give secu

rity, which has the like effect.

“It only issues when the demand is for a

certain equitable money demand; that is, when

there is no legal remedy, and the debtor can

not be holden to bail at law. For a balance of

account, however, although he might be holden

to bail at law, yet a ne ea'eat regno may still

issue, for the Court in such a case has a con

current jurisdiction.

“The plaintiff must be within the juris

diction.

“It issues to restrain a person from going

to Scotland or Ireland.

“It does not lie in respect of costs taxed in

a chancery suit, nor for alimony after a decree

in the Ecclesiastical Court, pending an appeal

from that decree.

“The mode of obtaining this writ is by filing

a bill (it must be after the filing of the bill,)

containing a prayer for the writ, and then

moving upon affidavit for the writ.

“The affidavit in support of the motion

must be as positive as an affidavit to hold to

bail : “information and belief’ is not sufficient,

except upon matter of pure account as between

partners and executors. -

“The application ought to be as prompt as

possible.”
-

Under the head of the duties of the

sheriff regarding securities for money seized

under a fi. fa. by virtue of the 12th section

of the l & 2 Vict. c. 110, Mr. Atkinson

gives the form of the bond of indemnity to

which the sheriff is entitled before he brings

any action on such securities. He also

states the form of the declaration in an ac

tion under this section, and adds—

“With regard to a defence to an action of

this kind little need be said; for it is quite

clear that whatever pleas might have been

pleaded to an action brought upon the instru

ment by the original creditor may be pleaded

therein; add however, that the defendant may

deny any other material averment on the face

of the declaration, as to the issuing of the

writ, seizure, &c. &c.

“Upon recovery of the amount of the secu

rity it will be seen on reference to the twelfth

section of the act, what the sheriff must do

with it: namely, to pay over the whole or so

much as will satisfy the debt of the execution

creditor, and if any surplus remains after pay

ment of the debt, together with his poundage

and expenses, it must be paid over to the party

against whom such writ shall be so issued.”

After setting forth the new forms of

writs lately framed by the Judges under

the 1 & 2 Vict. c. 110, s. 20, (see 279,

295, ante,) Mr. Atkinson gives the forms

of the sheriff's return to some of the writs,

thus shewing the alteration effected by the

new writs to be issued under the extended

provisions of the statute for abolishing

arrest, over various kinds of property not

previously liable to be taken in execution.

NEW BILLS IN PARLIAMENT.

COPYRIGHT.

Having on a former occasion stated the

clauses of Mr. Serjeant Talfourd's bill very

fully, we subjoin only the substance of the

bill just brought in.

1. Repeal of former acts. 8 Anne, c. 19.

41 G.3, e. 107. , 54 G. 3, c. 156 (extending

copyright in books).

2. Interpretation clause.

3. Copyright in any book hereafter to be

published to endure to the author for life, and

for sixty years, commencing at his death.

4. In case of subsisting copyright in the

author or his representative or assignee, in

consideration of natural love and affection,

such copyright shall continue for sixty years

from the author's death.

5. In case of subsisting copyright, when an

author has assigned a moiety or other portion

of his entire term, such copyright shall con

tinue for sixty years from the author's death,

and belong to the author and the assignee in

#. same proportions as the subsisting copy

right.

6. In cases of subsisting copyright which

has been absolutely assigned by the author, the

assignee shall enjoy the same for the term of

twenty-eight years, and of the author's life, if

he survive twenty-eight years, and no longer.

7. In cases where, after the expiration of

the term of twenty-eight years, or the author's

life, a book shall be out of print, and five years

shall elapse without the appearance of an

edition, it shall be lawful for any person, after

certain notice, to republish such book, and to

enjoy the copyright therein.

8. One copy of every book to be delivered

at the British Museum.

9. Mode of delivering at the British Mu

Seulin.

10. A copy of every book to be delivered

within a month after demand for the use of

the following libraries: Bodleian library,

Oxford, Public Library at Cambridge, Advo

cates of Edinburgh, Trinity College, Dublin.

11. Publishers may deliver the copies to the

libraries instead of the Stationers' Company.

12. Penalty for default in delivering copies

for the use of the libraries.

13. Book of registry to be kept at Sta

tioners’ Hall. -

14. Party making or causing to be made a

false entry in the book of registry to be guilty

of a misdemeanour.

15. Entries of copyright may be made in

the book of registry. *-
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16. If any person be aggrieved by any entry

in the book of registry, he may apply to the

Lord Chancellor, Master of the Rolls, Vice

Chancellor, Court of Law in term, or Judge in

vacation, who may order such entry to be

varied or expunged.

17. Remedy for the piracy of books or parts

of books by action on the case. Proviso for

Scotland.

18. In actions for piracy, the defendant to

give notice in writing of the objections to the

plaintiff’s title on which he means to rely.

19. Mode of proving the publication and

ilº books in proceedings for piracy.

20. No person shall import into any part of

the British dominions for sale any book first

composed, &c. within the British dominions

and re-printed elsewhere. Penalty on import

ing, selling or keeping for sale any such books,

forfeiture thereof, and also 10l. and double

the value.

customs or excise, who shall be rewarded. Not

to extend to books not having been printed in

the United Kingdom for twenty-years.

21. Copyright in encyclopaedias, periodical

works, and works published in series, to be in

the publisher or conductor thereof, and proof

of payment to the parties employed by him to

be primá facie evidence of his property in

their articles. Proviso securing the right of

authors who have reserved the right of pub

lishing their articles in a separate form.

22.º: of encyclopaedias, periodical

works, and works published in series, to be at

liberty to enter at once at Stationer’s Hall, and

thereon to have the benefit of the registration

of the whole work.

23. Term of the exclusive right in the re

presentation of dramatic works, &c. extended

to that of authors.

24. Where the sole liberty of representing a

dramatic piece now belongs to the author, it

shall endure for his life, and for sixty years

from his death. And if the author is dead,

his representatives shall have it for sixty years

from his death. -

25. When the right of representing any

dramatic piece shall have been assigned, the

right shall continue in the assignee for twenty

eight years, or for the life of the author, and no

longer.

26. The proprietors of the right of dramatic

representation shall have all the remedies

given by the act 3 & 4 W. 4.

27. No assignment of copyright of a dra

matic piece shall convey the right of repre

sentation unless an entry to that effect shall be

made in the book of registry.

28. Act of 5 & 6 W. 4, c. 65, respecting

lectures, extended to sermons.

.29. Power to grant injunctions in case of

piracy. Proviso for Scotland.

30. Mode of proving copyright, &c. in colo

nial courts.

31. Books pirated shall become the property

of the proprietor of the copyright, and may be

recovered by action, or seized by warrant of

two justices.

32. No proprietor of copyright, commen

Books may be seized by officers of |
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cing after this act, shall sue, or proceed for

any infringement before making entry in the

book of registry. Proviso for dramatic pieces.

33. Clergymen may lawfully dispose of copy

right or copies of books of which they are the

authors.

34. Copyright shall be personalty.

35. Saving the rights of the Universities; and

the colleges of Eton, Westminster, and Win

chester.

36. Proviso for saving all rights and all

contracts and engagements subsisting at the

time of passing this act.

37. Act to extend to all parts of the British

dominions.

38. Act may be amended or repealed during

the present session.

PROTECTION OF INVENTIONS.

This is a bill for the better encouragement

of the arts and manufactures, and securing to

individuals the benefit of their inventions for a

limited time. It recites that it is expedieut,

for the greater encouragement of the arts and

manufactures in these realms, that protection

should be afforded to the inventors of new and

useful improvements, by vesting the property

thereof in them, and that the same should be

still further increased, and extended to all

persons whatsoever who shall be desirous

of availing themselves of this act; and

that an act was made 27 G. 3, intituled

“An act for the encouragement of the arts

of designing and printing linens, cottons, cali

coes, and muslins, by vesting the properties

thereof in the designers, printers, and proprie

tors for a limited time;” which act was con

tinued by 29 G. 3, and afterwards by 34 G.

3, made perpetual and the provisions thereof

extended; it is therefore proposed to be en

acted that the acts of 27, 29, and 34 G. 3, re

lative to linens, &c. should be repealed.

2. That any person who shall hereafter
invent, design or contrive, or shall become the

proprietor of any invention, design or contri

vance, whereby, in the opinion of such in

ventor, designer, contriver or proprietor,

some new and beneficial operation or result

shall be obtained in any art, science, manufac

ture or calling whatsoever, may and shall here

after have the sole right and property in every

such new invention, design or eontriyance,

for and during the term of twelve calendar

months from the time of registering the same,

in manner and under the regulations herein in

that behalf mentioned.

3. That every inventor, designer, contriver or

proprietor who shall be desirous of availing him

self of the provisions of this act, shall deposit

or cause to be deposited, in the custody of

the commissioners to be appointed under and

by virtue of this act, in the manner and under

the regulations hereinafter set forth, or which

shall be set forth, under and by virtue of the

provisions herein contained, a full, true, cor

rect and perfect fac-simile, model or specimen,
print, drawing, or design of his invention, de

sign or contrivance, with the name and actual
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2 enſuº.º. º. ºoº- -

ºf abode of such inventor, designer,

contriver, or proprietor attached thereto, in

.."..."...º.º.shall seem expedient, and shall also pay the

slims ºf money in tº manner and at the

.** in that behalf respectively
roViſieſlº, ºn ---

w Commissioners to find some suitable

place for exposing models &c. to public in

spection. "

5. Persons depositing models, &c. to pay

10l. Entitled to a certificate sealed by com

missioners.

6. Persons imitating subject-matter of

licence, without consent of person having

license, or mark “licensed " on same, to be

liable to a penalty of 50l. for every offence.

Certificate not to exempt persons from liability

for infringement of patents. Subject-matter

of licence not to be afterwards subject of

letters patent; not to be capable of a second

license.

7. Proviso that the persons who were pro

tected by the acts hereby repealed, shall still

be entitled to the benefit of said acts, if they

think fit.

Board of Commissioners.--That, for the pur

ose of carrying this act into execution, it

shall be lawful for her majesty, her heirs and

successors, by charter or letters patent, under

the great seal of the united kingdom of great

Britain and Ireland, to erect and establish a

board of commissioners to carry this act into

execution ; and by commission under the

great seal to appoint one person to be the

chief of such commissioners, and two other fit

and proper persons to be other commissioners

of the said board, and from time to time to

supply any vacancy in the number of the com

missioners; and that until such vacancy shall

be supplied, it shall be lawful for the surviving

or remaining commissioners to act as if no such

vacancy had occurred; and that the said com

missioners shall hold their said offices during

their good behaviour, and so long as they shall

personally give their attendance upon their

respective duties, and shall conduct themselves

honestly and faithfully in the due execution

of the duties of their said offices respec

tively.

9. That the said commissioners shall be

styled “The Commissioners for Inventions;”

and the said commissioners, or any two of

them, may sit from time to time, as they may

deem expedient, as a board of commissioners

for carrying this act into execution; and the

said commissioners acting as such board shall

be and are hereby empowered, by summons

under their hands and seal, to require the

attendance of all such persons as they may

think fit to call before them upon any question

or matter connected with or relating to the ad

ministration of the several powers, questions,

matters and things over which they shall have

any jurisdiction or control by virtue of this act,

and to examine all such persons upon oath,

and to require and enforce the production

upon oath of all deeds, models, drawings, de

signs, books, contracts, agreements, accounts,

* ** * New Bill, in Parliament.”

and writings, or copies thereof respel veſ; in
anywise relating to any such quesº
matter or thing, or, in lieu of requiri ºùù

oath as aforesaid, the said commissionershāy;if

they think fit, require any such person to make

and subscribe a declaration of the truth of the

matters respecting which he shall have been or
shall be so examined.

10. That the said commissioners shall cause

to be made a seal of the said board, and shall

cause to be sealed or stamped therewith all

rules, orders and regulations made by them in

pursuance of this act; and all such rules,

orders and regulations, or copies thereof; pur

porting to be sealed or stamped with the seal,
of the said board, shall be received as evid Act,

of the same respectively without any further,

proof thereof; and no such rule, order or re

gulation or copy shall be valid, or have any

force or effect, unless the same shall be so

sealed or stamped as aforesaid. "º.

11. And the said commissioners are hereby,
authorized and empowered from time to time,

to appoint such persons as they may think fit

to be a secretary or secretaries, registrar r;

registrars, and all such clerks, messengers;

other officers as they shall deem necessary, and

from time to time to remove the same, or any

of them, and to appoint others in their stea º
provided always, that the amount of the sal; -

ries of all officers to be from time to time |P.

pointed by the said commissioners shall her

gulated by the commissioners of her Majesty's

Treasury, or any three or more of theim, º.º.

13. Secretary of commissioners to receive

fees, and also all other sums payable under

this act, and to pay same into Bank of England.
once a week, to credit of commissioners:

Monies in Bank, subject to orders ofcommis.
-

-

-
-º-º:

sioners, or as directed by this act. c tº ſº

-

14. Salaries of officers under this a t; in

15. Penalty on officers taking fees. º

16. Commissioners to make rules.—The

said commissioners shall and they are here

required forthwith and from time to time, as it.

shall appear to them expedient, to make an 1.

issue such general orders as they shall think fiti

for carrying the provisions of this act into ex

ecution, in respect of the several matters and

things to be performed at the said office,":

shall also from time to time make and estab

such other rules and regulations, not bei

inconsistent with the enactments and provi.

sions of this act, or of any general order to be

made and issued as aforesaid, as they shall in.

their discretion think fit and proper for -

plifying, establishing and settling the practiº
to be henceforth in use relating to licenses for:

inventions, and from time to time to alter àng.

rescind the same or any of them: prºvided

always, that no general order of the saidºmº,
missioners shall operate or take effect until th h

same shall have received the sanctiºn aid.

assent of the Lord High Chancellor...". º

17. Monies standing to account of commis:
sioners, chargeable first with compensatiji.

secondly, with salaries of officers and exºdes.
* to be carried overtºº

undS. -- - - -

t

Tº
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£18. Act may be altered this session": . . . . .

ºwn.
pointment of officers on passing, as to other

inaiters lst of January 1840. º..., , , , ,

eim e " *-d---

*** * * **, ºn

** REMEDY" SUGGESTED *" ºr

set,so tºde annual.2; F9R) *, a liſt ºr (,

AHREARSt. QFit BUSINESS AT LAW.

its ſºme to AND IN EQUITY.'" ºn tº ºn

itſ gºod; wit abº º ºr ºr sº asſº
-

lºsſº dº ſº tº T -º

º º,"; now undoubted want

*judicial power to overcome the Common

Law and Equity business of the country, the

foll wing siggestions are made namely,

wer ºfirst—As to Business at Law.

*That the jurisdiction of the Court of Chan

cery, as a Court of Law, be extended to all

personal actions and other matters over which

the other three Common Law Courts at West.

ininster have a commonjurisdiction—that such

º: be enabled as well to issue process to

º the attendance of jurors and witnesses

and t

ºr sº is a - nº ºn

º,
* i.

** ***, *;

* ,º, . º ºf ---

* *-*.*.*,

1 to try issues of fact as to exercise all the

powers and authorities vested in the other

three Common Law Courts in respect of those

actions and matters over which they have a
commonjnrisdiction—that for the hearing and

determining of all such actions and matters,and

all such other causes, matters and things

which shall at any time be depending in the

Court of Chancery as a Court of Law, as the

ord Chancellor shall from time to time direct,

the Court of Chancery as a Court of Law, be

held before a Lord Chief Judicial Master, of

the degree of the Coif, and three puisne Judi

cial Masters, also of the degree of the Coif, or

any three or two of them—such Lord Chief

Judicial Master to be also the Master or Keeper

of the Rolls, and to be styled “The Lord Chief

Judicial Master of the Court of Chancery and

Master or Keeper of the Rolls,” and to have the

same rank and precedence as the Master of the

Rolls now has—that all personal actions to be

commenced in the Court of Chancery as a

Court of Law, be commenced by writ of sum

mons, and that persons be admitted by such

Court to practise therein as attorneys, in the

same manner as persons are admitted by the

three other Common Law Courts to practise

therein as attorneys—that an office for the

issuing ofwrits of summons for the commence

ment of all personal actions over which such

four Courts shall have a common jurisdiction,

. established, and that such writs be issued in

rātation out of each of the four Courts, so as

there be issued out of each of the Courts of
...; Common Pleas, and Exchequer,

§"; "...; such writs issued out of

the Court of Queen's Bench :, provided that

{.. º equalizing of the business of the

Courts, such rotation in the issuing of writs

of summons, may, from time to time, be al
tered or varied, a d . , issuing of such writs

by any one ofà. ourts, imay at anytime

months in an

tl

manner
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be suspended for a period not exceeding six

one year, § an order to be

made by the chiefs of the four Courts, or the

major part of them... or in case of their being

equally divided, by the Lord Chancellor, and

at writs of error, upon judgments,given by
one of such four Courts, be made return
before the Judges of the three ot iér

ourts in the Exchequer, Chamber, in the

manner prescribed by the Il Geo. 4, ãºw.
4, c. 70. . ; -tº ºr ºr * * * *** *** -c.

* Second.—As to Business in Equity. "

* That the offices of Chancellor of the Exche.

quer and Under Treasurer of the Exchequer
be separated, and that the Chancellor of thé

Exchequer perform, only judicial functious,

and be a barrister, when appointed, of fifteen

years standing at the least, and that º
l

| Chancellor shall have full power to hear at

determine all causes, matters, and things which

shall at any time be depending in the Court of

Exchequer as a Court of#. for or in

stead of the Barons of the Exchequer, or any

of them, and shall have the same rank and

precedence as the Chancellor of the Exchequer

now has, and that all other functions now per

formed by the Chancellor and Under'Treasurer

of the Exchequer, shall be performed by the

Under Treasurer of the Exchequer, who shall

have rank and precedenee next to the Chan

cellor of the Exchequer—that as the Master

of the Rolls, when appointed Lord Chief Ju

dicial Master of the Cºurt of Chancery will be
fully occupied in that Court as a Court of Law,

there be appointed a second Vice Chancellor,

being, at the time of his appointment, a bar

rister of fifteen years standing at the least, to

perform the like functions as the present Vice

Chancellor performs, and to have rank and

precedence next to the first Vice Chancellor—

that the plan of Lord Langdale be carried into

effect, of appointing a Lord Chancellor in the

Court of Chancery by letters patent, without,

delivering to him the Great Seal, to hear and,

determine all causes, matters and things, which

the Lord Chancellor may now hear and deter

mine, except appeals from the decisions of the

tWO Vice Chancellors—that all bills in causes

over which the Courts of Chancery and Ex

chequer, as Courts of Equity, have a common

jurisdiction, be filed in rotation in each of the

three Equity divisions of the Court of Chan

cery, and in the Court of Exchequer, and that

all appeals from the decisions of any one of

the four Equity Judges of the Courts of Chan-,

cery, and Exchequer, shall be heard and de-,

termined by the other three Equity Judges, but,

all decrees, orders, and acts to be made upon.

the hearing of such appeals, to be subject to

be reversed, discharged, or, altered by the

House of Lords; provided, that any of such

Equity Judges may re-hear any cause or mat

ter by him previously heard and determined.

By this plan and by making the present

Master of the Rolls Chancellor of the Exche

quer, and the present, Lord Chief Baron the

first Lord Chief Judicial Master of the Court

of Chancery, and, Master or Keeper of the
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Rolls; and by withdrawing or detaching the

fifth judge in each of the Courts of Queen's

}.}. Common Pleas, and Exchequer, from

those courts and making them the first three

puisne Judicial Masters of the Court of Chan

cery, and by appointing one of the two remain

ing Judges of the Court of Review to be the

second Vice Chancellor, and by transferring

upon the death or removal of the remaining

Judge of the Court of Review the business of

that court either to the Court of Chancery

or the Court of Exchequer, the judicial busi

ness of the country both at Law and in Equity

would, without much additional expence, be

expeditiously performed. -

Newcastle-upon Tyne. H. I.

[The writer of the above has sent his name;

but we are not accustomed to insert the names

of our contributors and correspondents. The

subject may be discussed freely without refer

ence to persons, and we apprehend the above

suggestions will meet with no small*
D.

SELECTIONS

FROM CORRESPONDENCE.

•PRIoRITY BETWEEN covenANT AND BOND

CREDITORS.

The creditors by covenant claimed under a

deed executed by Sir Watkin Lewes, 6th June

1811, whereby he covenanted to pay the inter

est on the debts within a year, and the principal

within two years; and that he would, if re

quired, execute and deliver warrants of attor

ney to confess judgments, at the suit of certain

creditors. And in the event of a non-perform

ance of the above named covenant on the part

of Sir W. Lewes, he thereby engaged to sell

so much of his estates as might be found neces

sary for that purpose.

Mr. Baron Alderson, in giving judgment,

held that the judgment creditors were en

titled to a preference over such creditors by

covenant, and that the covenant creditors must

rank equally with the bond creditors.

rington v. Evans, Excheq., 20th Feb. lº.

TRUST.-FEOFFMENT.-PRESUMPTION.

Sir

Can ºny of your correspondents or readers

give me an opinion, supported by authorities,

on the following case, which applies to many

charitable estates in the kingdom.

A. B. by deed in the year 1596, granted

certain lands to twelve persons therein named

to the use of the poor of C. D., &c.; and the

deed contained a proviso, that on the reduc

tion of the said trustees to the number of

four, they, or one, two, or three of them sur

viving, should enfeoff eleven or more good and

honest persons to hold the said lands to the

uses aforesaid. In the year 1687, the then

Ber
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four surviving trustees, who had been enfeoffed

by an intermediate deed, enfeoffed T. F., the

mayor ofC. D. aforesaid, for the time being, and

twenty other persons to the same uses. By in

dentures of lease and release, dated 6th and 7th

June, 1786, after reciting that all the persons

named in the last deed had long since been dead,

and that said trust estates were then vested in

I. T., as the mayor of C. D. aforesaid, for the

time then being, it was witnessed that said

I. T. did alien, grant, bargain, sell, enfeoff.

release and confirm said lands unto G. F., the

then mayor of C. D. aforesaid, for the time

being, and twenty other persons, to the uses

aforesaid. This deed was executed by the

said mayor, but there is not any memorandum

of livery of seisin thereon.

The doubts that have arisen are:—

1st. Whether the feoffment of 1687, could

have vested any estate in the mayor for the

time being, and whether the last deed is not

altogether void. 2nd. If it did, whether the

last appointment of trustees was not void,

from its having been made by lease and re

lease instead of feoffment. Or whether, as the

word “enfeoff” is used in the granting part,

livery would be presumed. 3rd. Supposing

the last appointment void, whether the cir

cumstance of the trustees appointed under it,

having acted for so many years would afford a

presumption of a legal conveyance to them t

ELECTIVE FRANCHISE.-SolICITORs’ ofFICEs.

Sir,

At page 10, you report the decision of Mr.

Craig, the Revising Barrister, in favor of a

lodger’s right to vote for members of parlia

ment. In your last Number, at p. 325, the

same barrister disallows several votes of solici

tors, who appear to be as much entitled as the

lodger in the first case, unless indeed the cir

cumstance that in the one case there was only

one lodger, whereas in the other there were

four lodgers, justifies a distinction. The pro

fession generally are interested, and will prob

ably petition parliament, if the disfranchise

ment be according to law.

A Solicitor.

SUPERIOR COURTS.

Hidrö Chaitreſſur’g Court.

PRACTICE.-SERVICE OF SUBPCENA.-ATTACH

MENT.

4 plaintiff, whose hill was dismissed with

costs, was served with a subpoena for those

cºsts out of the jurisdiction, and being

afterwards found in London, he teas ar.

"ested on an attachment for the costs, and

committed to prison. The attachment was

set aside for irregularity, but before the

plaintiff had come out of prison, a detainer

teas put on him under a regular attachment:
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Held, that he was entitled to be discharged

from this attachment also, as being made

available by reason of the irregularity of

the first attachment. *

The plaintiff had filed a bill for an annuity

against the defendant, and it was dismissed

with costs. A subpoena for the costs was

served on him at Boulogne, where he was liv

ing with his family. He came to London in

December last, and being met by the defendant

or his solicitor, an attachment was immediately

sued out for the costs, without serving a fresh

subpoena, and the plaintiff was committed to

the Queen’s Bench Prison, where four or five

detainers in actions at law were served on him ;

one of them being by the defendant in this suit.

Upon application to this Court an order was

made for the plaintiff’s discharge, because the

service of the subpoena out of the jurisdiction,

being no service at all, the subsequent attach

ment founded on it was irregular. The order

for his discharge reached the plaintiff in prison,

between two and three o’clock in the day, but

instead of walking out, he concealed himself

until nine o’clock at night, with a view to avoid

detainers, which, he was informed, were ready

for him. Being found, after a long search by

the officers of the prison, he was turned out,

but was immediately seized in the lobby of the

prison, and taken back under another attach

ment sued out after subpoena for the same

costs by the defendant, about an hour after

the order for the plaintiff’s discharge from the

former attachment was pronounced. A mo

tion was then made before the Master of the

Rolls for an order to discharge the plaintiff

from this second arrest, and his Lordship

granted it.

This was an appeal motion from that order

of the Master of the Rolls.

Mr. Wakefield and Mr. G. Richards for the

defendant, in support of the motion, admitted

that the first attachment. founded on the ser

vice of the subpoena out of the jurisdiction, was

irregular, and therefore properly discharged.

But before the second attachment was sued

out, a new subpoena and demand of the costs

was made on the same day on which the order

for his discharge was made, but after it was

made. The first arrest was made on the 13th

December. The order for his discharge was

made on the 15th of December, but he did not

get it drawn up until the 21st of December.

Instead of availing himself of his discharge

when it reached him at two o'clock in the day,

he concealed himself in the room of one of the

other prisoners, where he was found at 9 o'clock

at night. He might have left the prison and

gone home. Not having done so, he was re

gularly arrested on the second attachment. It

would be urged that the subpoena for the costs

ought not to be served in prison, but at a

man's house, or where he would be at liberty

to go to his banker’s or elsewhere for the mo

ney. But it was a common practice to serve

subpoenas, as other orders, on a prisoner. The

order of the Master of the Rolls was wrong.

Mr. Purvis, for the plaintiff, said the order

of the Master of the Rolls was made upon

Lord Chancellor. 345

these grounds; first, that the service of the

original subpoena was bad, and therefore the

attachment founded on it was irregular, and

the commitment illegal; and secondly, that the

detainers and second attachment being founded

on, or made available by reason of, the first

illegal imprisonment, they were also irregular

and void. The reason that the plaintiff did

not avail himself of the order for his discharge

as soon as it was drawn up was, first, that

there was an error in it, and it was to be sent

back to be corrected ; and secondly, when it

came back corrected, the plaintiff had to pay

the prison fees before he could be discharged.

The fees were paid between 5 and 6 o'clock,

and as he was leaving the prison at 9, he was

again handed over to the officers. He had been

informed that Hall, the defendant, meant to

arrest him whatever would be the consequence,

and it was to avoid the arrest, he thought of

getting out in the darkness of the night. He

had a right to his liberty in his straight way

home. He was privileged redeundo from his

illegal imprisonment. The case was of great

importance, being a question whether you can

illegally detain a man until you can make out

a regular process for imprisoning him. Hall

seized the plaintiff in the street, and committed

him to prison, and before he was discharged

from that wrong imprisonment, Hall made out

a regular attachment. By rule of Michaelmas

Term, 15 Car. 2, it is ordered, that if a defen

dant be lawfully delivered from arrest on any

process, he shall not be arrested again at the

same time by the same plaintiff, and if any at

torney should therein offend, his name should

be struck off the rolls, &c.a. There was a case

of Mells v. Gurneyb to the same effect as to the

illegality of the commitment, being founded

upon a former commitment on Sunday. The

fresh demand for the costs ought to have been

made when the party was sui juris, as far as

regarded the party detaining him. The Mas

ter of the Rolls referred to a case at law which

probably was that of Well v. Dourell, in Barne's

Notes of Practice, p. 400. There was also a

case of The ſing v. Blake,c where a defendant

was arrested, and brought before a Judge, and

was discharged, but before the party had time to

reach home, he was again arrested on a similar

writ. . It was there held that the party was pro

tected from arrest redeundo.

Mr. J/akefield in reply, said he did not place

any reliance on Barne’s Notes, and as to the

Master of the Rolls’ knowledge of cases at

law, that could not be expected, as he never

practised at law. There was a case of Walton

v. Andrews, in which a suitor was arrested as

he was attending the Master’s office; and his

case was before Lord Chancellor Brougham

and Lord Chancellor Lyndhurst, but he is still

in prison under that arrest.

The Lord Chancellor said he had not been

able to derive any benefit from the authorities

that were cited, and he therefore was obliged

to decide the question on principle. It was a

a See Archb. Prac. K. B. 89, 4th edition.

b 8 Barn. & C. 769, c. 4 Barn. & Adol. 355.
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The original bill in this case was filed

against a Mr. Edge, a solicitor. He died in:
testate before decree, and the suit was revived

against his daughter'ahdadininistratrix; and a

decree was obtainedº,for payment

of aivéry considerable sum." She has kept

out of shéjurisdiction, and has taken with her

a large-share of the intestate's estate. The

defence to the suit on her behalf was con

ducted by a London solicitor, in whose pos

session are ovarious doctments, and some

valuable securities belonging to the intestate's

estate, upon which he claimed to have a lien

for his eosts. The plaintiff presented a peti

tion, praying that it might be referred to the

masterstötenquire into the amount of these

costs; and that the papers and securities

might be delivered up to the receiver ap

pointed to collect the estate under the decree,

subj icitor's lien for the amount of

costs that should be found due to him. . . . . .

Mr. Knight Bruce and Mr. Anderdon, in

support of the petition, said, that aulang the

securities in possession of the salicitor, was a
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| Mr. Jacob and Mr. **** opposed the

petition,. that, the Courth had no

urisdiction to make the order that was asked.

here was no offer to pay what, in the pro

osed inquiry, would be found due. The costs

ué did not arise merely on the original suit,
º: also in the suit for the ºtration of

he estate, . - ... . . .” - ºn sº

The Pie Clancellor said, the solicitors hen
this case had priority# other claims on

e intestate's estate. The papers were held

not merely for the purposes of the suit,ºlut

also for the administration. This case was

very different from those that were referred to,

in which the documents ordered to be de

livered up were held by the solicitor for the

purposes of that suit. In one of them, the

decree ordered the deed to be given up to t
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*time, when A. sold the estate to a third

tºº B. might, aſter such

- recover back the money he had depo
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is was an

a depºsit paid on an agreement for the sale of

hº use called the Somers Town Coffee
ouse. he declaration, was for money had

and received, and on an account stated. The

defendant pleaded first non assumpsit, and se

condly as to the sum of 300l. that the plaintiff

had impleaded the defendant in Michaelmas

Terifi, 1832, in the Court of King's Bench, in

an action for the sum of 1000l., but that judg

inent in that action had been given against the

plaintiff," and that the “300l. was part of the

sum of 1000l. so demanded, and that the cause

of action in that action and the present were

thº, 2. The plaintiff in his replication

all : that though true it was that he did im

plê § #defendant,and that defendant pleaded

to iſ at action, and that the Court gave judg

ment that the plaintiff should take nothing by

his yrit in that action; yet the defendant of

his ºwn wrong refused to pay the sum now

demanded. It appeared at the trial of the

cause hefore Mr. Justice hilliams, that on the

; being made, the plaintiff paid 300l.
to the defendant ;: that the defendant had pre

..". tendered a title, but the plaintiff

refused to accept, it; that a great delay oc

curre ji. the defendant sold the house

to ºthird person. The plaintiff brought this

actiºn, and the defence was, that the 300l.

*::: ſleposit, which became forfeited by the

plaintiff’s own fault. Thejury returned a ver

diet for the defendant, but leave was reserved
to the plaintiff to move to enter a verdict for

300ft., if the Court should be of opinion that

under, the Circumstances stated, the action was
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force the contract. §. this footing the

composition proceeded, and C. engaged to se

cure the creditors 7s, in the pound. It was

held, that A. could not, after this, maintain an

action against B, for the deposit, beeause it

would be a fraud on the creditors and on 0; if

B. sought to enforce the contraet. “The prin

ciple of that case applies to the present. The

deposit was there forfeited, and the transaction
at an end, because within a reasonable time it

was not concluded. *[Mr. Justice Putteson
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posit, but in part of the purchase money.
The agreement so states it “in part of the suin

of 1560l. agreed upon between the parties.”

There has been no compliance with the con

tract on the part of the defendant, and there

has been no breach of it on the part of the

plaintiff. When both parties make default

inder an agreement of this sort, the plaintiff

is entitled to recover his deposit. Clarke v.

King ºf a fortiori, is he entitled where the ven

dor has made default. That is the case here:
it is part of this contract that the sun of

1000l. shall be recovered as liquidated da
mages; but according to the case of Iſemble v.

Fºrren,s that sum must be taken as a penalty,

and the jury must award damages for any

breach of the agreement. Is it not clear here

that there has been a breach of the agreement

on the part of the plaintiff ºf damages, can

be claimed, the present plaintiff is the party to

claim them. The defendant has resold the

property; he has therefore put it out of his

power to perform the contract. That itself is

a breach of the contract, as between him and

the plaintiff. Even admitting that at law he

might recover damages for the non-perform

ance within a reasonable time, he must then

shew that he has offered the plaintiff the means

of performing it, and at all events he cannot

sell' the estate as if no contract had been en

tered into, and also retain the deposit, money

in virtue of the contract. That would be to

give him a great advantage over the other

party. It might be a different matter if he

still retained the estate, and was still willing to

convey it. But he has sold it—he has nºight
to retain the money paid by this plaintiff as
part of the purchase money, and at the same

time to go into the market, and to get from a

third party the full value of the estate which

he had bargained to sell to the plaintiff. In

Sicille v. Saville,h it was held that a purchaser

before a master, submitting to forfeit his de

posit, is not bound to proceed with the pur

chase. That case shows, that till the purchaser

definitively refuses toproceed with the purchase,

he does not forfeit his deposit. The plaintiff

in this case has not definitively refused.

The Court took time to consider the case.

Judgment was delivered in Hilary Term:
Lord Denman, C. J.-This was a case tried

before my brother hilliams, and the question

was, whether one who had contracted for the

sale of landed property, the title of which was

.refused to be approved of by the other party,
may retain the deposit, though he afterwards

self the property. The plaintiff says that the

defendant has ſost the right to detain the

money by disabling himself from performing

the contract. The defendant, on the other

hand, says that the deposit has been forfeited,

the money deposited being in the nature of

earnest. On the one hand, it is said that the

vendor cannot be made to return the money,

and is not to be expected to keep the estate

f Ryan & M. 394; 29ar. & P. 286.

g3 Moore and P. 425; 6 Bing.141

h 1 P. Wins. 745.

Superior Courts: Queen's Bench ; Common Pleas.

unsold. On the other, it is contended that if

hº sells the estate, he must return the money.

The work of Sir Edward Sugden is referred

to, for the purpose of shewing that time is of

the essence of the contract, and that if the

contract is not performed within the stipulated

time, the deposit is forfeited. He does not

cite any authority in support of his opinion;

but a reference has been made on both sides

to the case of Suville v. Saville, where a pur

chaser before the master, submitting to forfeit

his deposit, was held not bound to proceed

with the purchase. We do not feel that that

case raises any strong argument either way,

for a clause to that effect may there have

formed part of the contract. That is so rea

sonable in itself, and is so prevailing a prac.

tice, that in the absence of any distinct state

ment of a contract in the case itself, we believe

that such was the fact. Whether the money is

forfeited depends, on the agreement of the
parties, and on the whole instrument itself.

But it must be clear that there is no other

remedy before we deprive the plaintiff of his
right of action. This was mentioned when

the rule nisi was obtained, and in the course

of the argument by Mr. Thesiger upon the

rule; and it was contended, though an action

might be maintained for damages for non

completion of the purchase, the money thus

deposited could not be forfeited. There was a

second plea of judgment recovered, and it

was alleged that the plaintiff had sued for this
very deposit; that a verdict had been entered

against him; but the evidence shewed that the

action was brought before the forfeiture. So

that the result of that action could not prevent

the right to maintain the present. It is like
an action brought before the credit had ex

pired. The rule, therefore, for entering a ver:

dict for 300l. must be absolute. But as the

defendant may have an action on the clause

in the agreement before cited, the reasonable

course for both parties would be to refer the

whole matter to an arbitrator. The verdict

must, at any rate, stand for some damagº.

Rule absolute—Palmer v. Temple, H, T

1839. Q. B. F. J.

Commigu 33ſraß.

Power. To Rescind cERTIFICATS UNDP"

43 ELiz. c. 6.

A verdict having been returned in ſh action

of trespass for the plaintiff, with ls. dit

mages, and a judge having granted 4

certificate under the 43 Eliz. c. 6, s. 2,

Quære, whether he has the power ſº.
trards to rescind that certificate. If the

power do erist, however, it must be £4'-

ercised within reasonable time, and **

ble that it should be put into operation

before the termination ºf the first ſour

days of the term succeeding the trial. i.

It. W. Richards, P. Lee, and Pike, shewed
cause against a rule obtained by Lualor,Seril.

- 1 P. wins. 745.
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to tax the plaintiff his costs under the follow

ing circumstances: It was an action brought

by the plaintiff, an attorney, against the de

fendant, who was the sheriff of the county of

Stafford, for a trespass alleged to have been

committed by him in executing a writ of ca. su.

The cause was tried at Stafford in the Spring

Assizes, 1836, and the jury found for the

plaintiff with 1s. damages. An application

was then made to the learned Judge who tried

the cause (Mr. Baron Alderson), that he would

grant a certificate under the 43 Eliz. c. 6,

s. 2, to deprive the plaintiff of his costs ; and

the learned judge said that he would take time

to consider the matter. He did so, and on

his arrival at Gloucester, he granted the certi

ficate. In the month of May, 1837, an appli

cation was made at Chambers by the plaintiff

that the certificate might be rescinded, and the

defendant having been heard in opposition to

the summons, an order that the certificate

should be withdrawn was eventually made.

The plaintiff’s costs were in consequence

taxed in the month of June, 1838; but a rule

was subsequently obtained by the defendant to

suspend the master's allocatur, in consequence

of which the present application had been made.

It was now contended, that the certificate hav

ing been once made, no power existed in

the hands of the Judge to revoke it; and an

order having been made% him to that effect

must be inoperative. efore the statute

6 Edw. 1, no costs could be given in any ac

tion ; but that statute gave costs, and the act

of 43 Eliz. c. 6, was only a limitation of the

provisions of the previous enactment, depriv

ing a party of costs, to which he might other

wise have been entitled. The words of the sta

tute were “If upon any action personal to be

brought in any of her Majesty's Courts at

Westminster, not being for any title or inte

rest of lands, nor concerning the freehold or

inheritance of any lands, nor for any battery,

it shall appear to the Judges of the same

Court, and so signified or set down by the

Justices before whom the same shall be tried,

that the debt or damages to be recovered

therein in the same court shall not amount to

the sum of 40s. or above, in every such case

the judges and justices before whom any such

action shall be pursued, shall not award for

costs to the party plaintiff any greater or

more costs than the sum of the debt or da

mages so recovered shall amount to, but less

at their discretion.” Even, however, if the

judge had the power of withdrawing his cer

tificate, having once granted it, that power

could not be held to extend beyond the time

during which the commission lasted, under

which the cause was tried; and the record

having been returned into the Court to which

the distringas was returnable, a single judge

could not interfere to alter it. It might be

eontended that the power to alter remained

in the Court, or a Judge, during the first four

days of term, within which a motion might be

madefor a new trial; but that time in this case

had long since elapsed, and as the defendant

by such a motion might have got rid of the

: Common Pleas. 349

costs to which the plaintiff would have been

entitled if the certificate had not been granted,

it would be unjust now to allow his rights to

be overturned. The case of Anderson v. Sher

win, 7 Carr. & P. 527, was cited, and it was

contended that Fovall v. Banks, 5 B. & Ald.

536, alluded to on the other side on moving

for the rule, differed from the present case,

because there a certificate was granted, and

not withdrawn.

Ludlow, Serjt, and Carrington, in support

of the rule.—Under the statute 43 Elizabeth,

there was no limitation of time provided for ;

and the judge, therefore, must at least have the

power of withdrawing or altering his certifi

cate up to the time of final judgment being

entered, which, in this case, had not been done.

The rule that a motion for a new trial should

be made within the first four days of term, was

not inflexible, but had been departed from.

They cited Fowall v. Banks, Johnson v. Stan

ton, 4 D. & Ry. 156; S. C. 2 B. & C. 621 ;

and hºoolley v. Whitby, 4 D. & Ry. 147; S.C.

2 B. & C. 580.

Tindal, C. J.-It appears to me that it is a

very different subject for enquiry, as to the

time which the judge may take to make an

order for the granting a certificate, and as to

the time in which he may rescind it. When

he has granted a certificate, he gives notice to

the defendant that the case is one in which he

will not be called upon to pay costs, and there

fore, in a reasonable time, so far as his inter

ests are concerned, it is the duty of a Judge to

intimate that the certificate shall be rescinded,

because such a proceeding would place the

defendant in a very different situation ; and we

do not think that the time should be later than

that at which, by the rules of the Court, the

judgment should be entered up. The statute,

it is to be remembered, gives no express

power to rescind a certificate at all, but at the

same time it is but reasonable that it should

be inferred that it was the intention of the

legislature that the parties should have the

best judgment which can be formed upon the

case ; and it is possible that a mistake may be

made, or that some circumstance may be made

known, of which the judge was not aware at

the time of the certificate being granted; but I

can only say that I think that the power to

amend, if it exist, should be put into force in

time for the rights of the parties to be secured.

The practice is, that the assaciate shall make

a minute on the record of the certificate, on

its being, granted, and such certificate being

afterwards formally puton the nisi prius record,

on the first day of the following term, it is

handed over to the party in whose favour the

verdict was returned ; and in former times,

when the rules of the Court were more strictly

acted upon, a similar entry would have been

made upon the judgment rolls, which re

mained in Court upon the nisi prius record

going down. But although the judgment

Inight amend the record, even after it has

been delivered over, as I have described, yet

if the parties go on to the fourth day of term.

without any alteration being made, it appears
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that the defendant then, in case of an amend

#...". placed in a situation extremely,

ifferent from that in which he would suppose

hitfisetfito be: ºit seems, therefore, to me,

withºut toughing upon, the question as to the

'solute right to ind the certificate, that

.ºººº
within reasonable title; and judging in this

ºftop the circumstances before the Court,

i.ºne windºw of the striate

3:The other Judges concurred.”* * , º,

gº discharged. --/halley. v.ahſilliamson,Hº'º. attry.

Tºls39, C.P. m. ºn, ºniº gº toº, nº
::::::::::::::g ºup sº ºn *** *** -

rººf, ºf ºl

––Grºßequer of 39 ſeas.

2. G., 2, c.123.-costs of TAxAtion.—sub

Missiox.t-PAYMENT: QF Money. INT0 court.

Where the amount-of the judgment has been

paid into Court under an interpleader rule,

and the plaintiff’s attorney’s bill of costs

its been referred to taration, ºrithout a

***ubmission ºn,#%part of the plaintiff to,

to ºphy that shºuld be diſe, the º cannot

inter/ere to give the costs of taivation, more

ºft". #; túated off the

bill, the money not having been paid in for

the purpose ºf tºtatiºn.,,, º: **

Swan shewed cause against a rule obtained

by Burstvic, calling upon the plaintiff’s attorney

to the pay the costs of the taxation of his bill

of costs,' inore than one sixth having been

taken off.: The bill, was ſidelivered under a

judge's order, and was referred to taxation,

but the plaintiff, did not give any undertaking

to pay what should be found to be due.” The

plaintiff hailébtained a verdiet, and the amount

of the judgmentº had been paid in by the

sheriff (having been levied by hini), under an

interpleader rule, before the bill was delivered.

The grounds on which9 the rule was opposed

was,s that the Court had no power, indepen

deatly of the 2 G. 2, c. 23, s. 23, ito direct an

attorney's bill to be taxed ; and as that statute

required a submission of the party to pay all
that:º to be due, unless that term

were em. in the order, the Court could

not interferent Howard v. Groom; 4 D. P. C.

21.[3Here there was not such undertaking.

The moneyspaid into Courthere was not to

stand as a security for the attgräey, but it was

to abide theievedt'of a disputed claim." Gerrard

v. Arnold, 6B. P. C. 336, was a deeision; that

where on reference ofan attorney's bill to tax

ation; the parties agreed to waive the delivery

of a signed bill, they waived the operation of

the 2 G. 2, p

costs of - º ---

Barstow, contrb.- The statute had been

complied with in substance. After the 'exe

cution issued, the plaintiff’s attorney gave

notice to the sheriff not to pay the proceeds to

any person but himself, as he had a lien on the

judgments; and the money being paid into
Court, must be taken to have been so paid aS

for his security.” " º

Lord Abinger, C. B.—This rule must be

imá facie as to payment ºf the &

33 tº º

**** Superior Courts : Erchequer. An ºw/,

discharged withoutreosts. The moneywasinet

|hrought into Court for the purpose of thetax.

|ation, and the case is not therefore within the
istatute. .hºnoo intº') out tº 1291 eli'ſ

Parke, ºb.- Unless the casesis, within the

statute, we have no power to interfere. The

act 2. G. 2, c. 23, s. 23, provides, that upon

submission ofº pay the whole sum

that shäll'appear to be due to the attorney on

taxation, it shall be-lawful for the Court to

refer the bill to be taxed by the proper officer,

3. any money, being,*...*ACourt
“for that purpose. * “The question therefore

is, whether the money-brought into “Court

stands in theº:"...i. think

that it does not, unless originall opriat

"...". of the §º:

afterwards agreed that it should be seſappro

priated. I think, then, we have no jurisdic
tion. z - -: * ***.*, * ar, ºr ºf...ºf

Rule discharged.—Rogers v. Peterstone,*H.

T. 1839.--Excheq. lºſt ºf 3143ºries

* …* *

“. … -->

a — . . tº gººd bºis

time for PLEADING-CHRISTMAs BAYie–Hös

* * * * *P*Ys...iº, tºol to asid

A declaration having been delivered anjſhe

24th December, with notice to plead in

* four days, a judgment signed on the 29th

of the month for want ofa plea, is irregua

lur, the statute 3 & 4 W. 4, c. 42, 4,43,

which enacts that Christmas Day, and the

three following days shallibekept ashoff.

days, qualifying the 8th rule of H.2/tº

; : W. 4. º, º sº tº ejº of gºbs ſiſ

Burstout moved for a rule.Calling upon the

plaintiff to shew cause why an order made by

Gurney, B., at Chambers, setting aside'sjadº.

inent signed for want of a plea, should woºlie

rescinded. It was a town cause, and th plainr

tiff delivered his declaration on the 24th Dé.

cember, with notice to pleadin four days, Oh

the morning of the 29th, no plea having been

delivered, judgment was signed. The jud

ment was subsequently set aside for irregula.

rity by an order made on a summonstakenieut

at Chambers. It was now* that,the

judgment was quite regular. Under the 8th

rule of H.T. 2W.4, Christmas Day must be

reckoned to be one of the four days within

which the defendant should have pleaded.

That rule provided, that in all cases in which

any particular number of days, not expressed

to be clear days, was prescribed by the rules or

practice of the Courts, the same should he

reckoned exclusively of the first, and inclu

sively of the last days, unless the last day should

happen to fall on a Sunday; Christmas Day,

c --- -

4 2, s.43, “th §: W.

c. 42, s:43, “that none of the several days

mentioned in the 58. ººf:
observed or kept in the said Coûrts; or ifi the

ºiº:º thereto, except;Sune

ays, the day of the Nativity of 9
.*.*.*.º:

* It is clear, there.Tuesday in Easterſ

...'...;i. and

Gurney,B.—it is enacted:

fore, that the d



Notes of the Vacation.--Law, Bills in Parliament.

as the statute passed subsequently to the proh

mulgationº: must be taken to

qualify its provisions.” Pigeº ºjº ºn...ºvies
The rest of the Court concurred. .';11&ie

aſRule, refused.--Wheelerſ v. Green, H. T.

1839. Excheq.. … tºº ºn 3 ºil ºr sº a

agº sº tº fºr tº . .→ 3:);

2 * lost ºf 3:4: "... ºf º' ºn tº 9:1; it i: ; 2 tº tilti

*Notes of THEvacation.",
of rºgo) ºf uſ lºi--- d is tie Ji sºil; zis;

cºaſio 1-401; Local counts.” Hild ºff; tº;

ºlºgyisºf Bihºr
recovery of small debts, which we have given

fron week to week since the cominencement

sessions, that they are continually in:
in number, and that there are now

not-less than twenty before the Houses of

Parliament, Lord Brougham lately spoke at

considerable length on the evils connected with

these petty Courts, and adverted to the neces.

sity—of adopting the principle of his former

plan of local judicature. The Lord Chancellor,

whilst agreeingin the necessity of some gene
**, *,*, * : " ...” “. - • * * *

ral measure in lieu of the various individual

Courts now sought to be extended, intimated

his opinion that the new Courts must be under

the controul of the Superior Courts at West

suinster."< * * * * * * * º

In addition to the general power of regulat

ing the proceedings of such Courts, the con

current jurisdiction of the Superior Courts

should be preserved; so that the suitor may

have the choice of resorting to the higher

tribunals, if he think proper. With these sa

ºutary provisions it may be preferable that

Courts should be established upon a uniform

plan for the recovery of debts under 10l., in

stead of permitting several hundred Courts of

Request to be enlarged in their powers to that

8ſtin.s 2 tº ...” . . . . . - -

ºwe presume that the bill of the Secretaryfor

#Hàng Department, of which moicº.
wiven at the commencement of the Sessions, a

will he famed with a view tomeet this griev.

Ricº. Weilal, therefore, watch the coming
in of that measure with due attention. :

* . . . . . . . . . . . .”

º,

ºn tPAfroaneys’ ventificate bury, sº
-2"y have natºesn'aawrenart of the ºrasant.

...Whººpºrt ºf the present.
ing ºf

- petitions for the repeal of this impost,

which countnenced at5.in the year 1785–
S--!>22 *:::...","... A º' tº . * * * * *

Hoºting the oily sampletypayable
attorneys was a poundage of 2+ or 5. per

==HJH IIIHTTFIIT-Hº *

tº see the repart of the speech, p. 291, ante,

35+.

********ed' clerks”iika" that "icº; *...*.*.

tº clerk; likºtº igwishiºr
profession is alone liable in regard to their ap:

prentices.ºf the attornerswºmen's
*** ****...*.*.........atºlºzºa º żºł, ºne's

little ºfºaſiſ; and intº
as their clients', the burthen would soon here.

moved. We hear that a new Law Sºciety has

fleen fºrmed at Maiellester, and Histºia;
other places will fallow the example, and that

the members of all these Societies wine;

themselves to bring the question properly be

fore parliament. --->

** **, r* * * ria-ºº:

===-H++–

-LIST OF LAW, BHL.I.S-INCPARLIA-8.

ºgMENT, WITHANOTES.º.o. 22.1%

*** * : ****** **—ºwsoºn sº sº

º: *º v. use at Larus.) º: bºt,

***AbMrNistrari Nºrººyº

ſº enjºi łules

ºf Proceedinţă in the Borough Courts of

England§§§ Yº-yºº
*** Yū (C issº, ºtº Lord Change wr.

*** * A Committee, * Wºw sº º

---. :*:
-

maus, af immons...". 2.

lº, ''G3'ſ, 31ſº S ºf jºg tºsº; hººijº ºty

... APMisistºrion of fºsſics.
To improve the Criminal and Civil Jurisdiction

of County Courts. 9ºo ſord John Russell. To

* *[Leave has been given to bring in these

- -- Bills, See,p. 291, ante..]h 2's; but

For keeping and authenticating non-parochial

• Registers of Births, Deaths, and Marriages:

… [In Committee]s Lord John Rissen,

To provide a general form of Affirmation for

pºll persºns wh9, believe the taking of any

1.0ath tº beforbiddenºmir Have ºf

tºThis bill has been negatived, there hea.

-º-º-º: lºg against itsi.º.o. . ai isdiz5sº

ºr ºf For it... .º.o.º.º.º. iii.30 ºf

* * **, *, *, * : *z tº 90 ºf Hiſ 2'-3's

... sº º aiority, 4. gºesia.iº. 8. tº:32:3:

For regulating the Pºlice Courts in the

º, trºpolis, ºr ºf [For 2d reading.js ºf

For the better ordering of Prisons,ºut son

_[For 2d reading.Joſ. Lord John Russell.ſº

To regulate and enlarge the summary Jurisdic.
_tion of Justices...}, is of Lord Russell.

For further improving the Police in and near

tº the Metropolis, n.ºrg.0 A Mr. FAMauley

gº. [For 2d reading Jºogº do sºft,

Small Debts Court Bills for the following

º, places:- ºr bºw, is ſig isºgºsº
sº Aberford, g as a sºis .8 tº $ 9.4:

Belper, Liverpool...sº 39 ºzoo

ess. Bury, (Lancashire). Newark, sº

… .39hesterfield, .2 asſadnottingham, singines

º,Bºkington, a Hagielº and bº tº

º ºglossºp.3, ºrd of 3a Mansfield,; ºf 3 atºff

* . . . Granthamed 2, J Oldham, ºsq wº

tº Halifax, Hudders- Rochdale, sincºni

a nifield, & Bradford, Rotherham, tº discº

Hatfield, Warrington, is uſ.' ...?

* : ; Leeds, ºn s : 8 Worksworth. tº
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The time for receiving Petitions for bringing

in Small Debt Bills has been enlarged to 8th

March, and for the 1st reading of such Bill

to 8th April.

To amend the Law of Costs, and pleading the

General Issue. Sir F. Pollock.

For the more effectual Protection of Inn

keepers. Captain Pechell.

To enable the Justices at Quarter Sessions to

appoint a Clerk of the Peace in certain

Cases. Mr. Pakington.

To abolish Grand Juries.

- Mr. Pryme.

LAWS OF PROPERTY. I

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

To amend the Law of Copyright.

Mr. Serjeant Talfourd.

[In Committee.]

For the Enfranchisement of Lands of Copyhold

and Customary Tenure. -

Mr. James Stewart.

ſº has been given to bring in this

bill.

For securing the Benefit of Inventions in Arts
and Manufactures. Mr. Mackinnon.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

Designs for a limited time.

[For 2d reading.] Mr. P. Thomson

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics. Mr. P. Thomson.

[For 2d reading.]

LAW OF PARLIAMENTARY ELECTIONS.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.
Controverted Elections. Lord Mahon.

To amend the jurisdiction for the Trial of
Election Petitions. Sir R. Peel.

HIGHWAYS AND SEWERS.

To amend the Laws relating to Highways.

[In Committee.] Mr. Barneby.

To alter and amend the Laws relating to Sewers.

Mr. Christopher.

MISCELLANEA.

BARRISTERs’ FEES IN THE FIFTEENTH

CENTURY.

“What would a modern lawyer say to the

following entry in the Churchwardens’ ac

counts of St. Margaret, Westminster, for 1476,

—‘Also paid to Roger Fyllpot, learned in the

law, for his counsel-giving, 3s. 8d., with four

pence for his dinner!" Though fifteen times

the fee might not seem altogether inadequate

at present, five shillings would hardly furnish

the table of a barrister, even if the fastidious

ness of our manners would admit of his ac

cepting such a dole. But this fastidiousness

which considers certain kinds of remuneration

degrading to a man of liberal education, did

not prevail in those simple ages.”—Hallum's

Mid. Ages, vol. iii. .

Law Bills in Parliament.—Miscellanea.—Editor's Letter Bor.

THE EDITOR'S LETTER BOX.

One of the writers on Copyhold Enfranchise

ment, Mr. Van Sandau, whose pamphlet we

noticed in our last number, states that by an

accidental omission we have not done justice to

his suggestion as to the disposition of the

priqes to be received for enfranchisements in

cases where the manors are in settlement.

He suggested “that the value of the interest

of the tenant for life of the manor, in such

fine, i. e. of the fine which would be payable

upon the admission of a single successor of the

copyhold upon the death of a copyholder, and

of the heriot, should be ascertained by calcu

lating what would be the present value of their

amount, supposing the same to be payable

upon the death of the copyholder, having

regrad to his age in the lifetime of the lord,

having regard to his age.”

We cannot give publicity to the other part

of our correspondent's letter, which relates to

the communications he has had with some

members of the Select Committee. We shall

be glad to see his suggestion for removing

Mr. White's objection, “that the lords ought

not to be left with the expense of courts for a

mere shadow of copyholds.”

“Antiquarius ” requests us to “refer him to

some work where he may find an account of

the Law Society founded by King Alfred,

which existed until late times, and also where

a copy of the charter may be seen.” We must

beg our correspondent to enquire of some of

our learned friends, the record lawyers, who

adorn the profession. We confess that our

studies relate to a period somewhat later than

the time of Alfred. Nevertheless, we shall

rejoice to find that our Saxon ancestors set

the example of forming and encouraging legal

associations.

The letter of C. L. B., has been received;

but we apprehend his inquiry is not of suffi

cient legal importance to justify insertion.

The following (amongst other) Works of

the Proprietors of the Legal Observer, may be

obtained at the Office, 67, Chancery Lane.—

The Practical Man, or Pocket Companion

for Solicitors. By Rolla Rouse, of the Middle

Temple, Esq. Second Edition. Price 7s.

Copyhold or Court-Keeping Practice; with

nearly 200 Precedents. By Rolla Rouse, of

the Middle Temple, Esq. Price 10s.

A Manual for Articled Clerks and other

Law Students; containing Courses of Study

for Conveyancing, Equity, Bankruptcy, Com

mon Law, Special Pleading, Criminal Law,

&c. Second Edition, revised, with great Addi

tions. Price 8s.

The Legal Almanack, Remembrancer, and

Diary, for 1839; adapted peculiarly for the

use of the Profession, continued annually.

Price 4s.

The English Bar, according to their rank

and precedence. 2s. -
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* Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

METROPOLITAN POLICE AND

SMALL DEBT COURTS.

A vKRY important bill has been just brought

into the House of Commons for converting

the several Police Offices of the metropolis

into Courts for the more effectual adminis

tration (as it would appear) of civil as well

as criminal justice. It is mainly founded

on the Police Report of the last Session, to

which we have already very fully adverted

(16 L. O. pp. 273, 277.) By this measure

the number of police offices and magistrates

may be changed by her Majesty in Privy

Council, such magistrates not exceeding

twenty-seven, or being more than two in

each Court. The Secretary of State may

select from the present police magistrates

such as he thinks proper, and supersede

the rest. The latter are to receive retiring

allowances, not exceeding two-thirds of their

present salaries, and the vacancies are to

be supplied by barristers “who have prac

tised during at least seven years last past.”

There are to be clerks, ushers, door

keepers and messengers of these Courts,

and the chief clerk must be an attorney of

one of the Superior Courts, or have served

seven years as clerk in one of the police

offices.

The Chief Magistrate is to have 1200l.

and the others 1000l. a year; the chief clerk

500l. and the second clerk 300l.

It is also provided, that in case a “Civil

Court of summary Jurisdiction for the Re

covery of Small Debts, within the Metro

* This is an improvement upon the old cus

tom of selecting those of a given number of

years’ standing, without reference to their

having actually practised at the bar.

vol. xvi.I.—No. 514.
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| polis” be established, the magistrates under

the new act may be required to act as

Judges in such Civil Court.

These new Police Courts are to sit from

10 till 5 daily, but no justice of the peace

is to act therein who is not a magistrate of

such Courts.

The Secretary of State is to make rules

for regulating the manner of conducting the

business in the Courts, and securing uni

formity therein. - -

Besides conferring very large powers in

all criminal matters, the Police Courts are

authorized to proceed in the following

cases : — 1. Where there is reasonable

cause for suspecting that any goods have

been unlawfully obtained;—2. to award

costs on the hearing of charges;–3. to

award amends for frivolous informations;–

4. to remand or enlarge prisoners;–5. to

direct the chief clerk to prepare indictments

against prisoners;–6. to settle disputes

regarding wages to the amount of 5l., on

the river and in the docks, &c.;—7. to

order compensation for wilful damage by

tenants to houses or furniture, not exceed

ing 15l. ;-8. to deal with oppressive dis

tresses for rent, not exceeding that amount;

–9. to order delivery of goods unlawfully

detained from the owner.

Such is the general scope of this bill, on

which we would for the present observe,

that the rules for regulating the mode of

procedure in these Courts should be ap

proved by the Court of Queen's Bench, as

the chief tribunal for administering the

Criminal Law; and amongst these regu

lations the question should be settled re

garding the right of counsel and attorneys

to attend those Courts. As the Police

Office or magistrate's room is now to be

raised to the dignity of a Court, with the

2 A
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usual official staff, attorneys should be ad

mitted as a matter of right, with liberty to

employ counsel when the circumstances of

the case may render it advisable. The

magistrates should of course have power to

take private examinations, to which they

will admit such persons only as they deem

expedient; but when they sit “in Court,”

it should clearly be an open Court.

It is important also to notice that the

provision for making the police magistrates

sit as Judges in a Civil Court for small

debts, is a very clear indication of the in

tentions of government to establish Local

Courts. We presume that a “ small debt,”

in reference to this measure, will not be

fixed higher than 10l., although one of the

bills of last session—that of Ashby-de-la

Zouch—extended to 15l.; and it will be

observed that the powers of the Police

Courts, as to several of its new branches of

jurisdiction, is confined only to that sum.

The following is the substance of the

bill, with the more material clauses stated

fully :-

1. That the several police courts now es

tablished under the names of the public office

in Bow Street, and the police offices in the

arishes of Saint Margaret, Westminster,

Queen Square]; Saint James, Westminster,

[Marlborough Street]; Saint Mary-le-bone,

[High Street]; Saint Andrew, Holborn, [Hat

ton Garden]; Saint Leonard, Shoreditch,

[HWorship Street] ; Saint Mary, Whitechapel,

#: Street]; and Saint John, Wapping,

Thames Police], in the county of Middlesex,

and Saint Saviour [Union Hall], in the county

of Surrey, shall be continued; and that the

several persons appointed to execute the du

ties of a justice of the peace at the said courts

shall continue to execute the same there, and

shall be justices of the counties of Middlesex,

Surrey, Kent, Essex and Hertfordshire, and

the liberty of the Tower of London, and ma

gistrates of the said courts during her Majesty's

pleasure.

2. That it shall be lawful for her Majesty,

with the advice of her Privy Council, to alter

the number of the police courts, and to alter

the number of magistrates appointed to any

of the said courts, and to order such changes

to be made of the places in which they shall

be holden within the metropolitan district as

shall be found expedient; and every such court

shall thenceforth be holden in the place in or

to which it shall be so ordered to be estab

lished or removed : Provided always, that

there shall not at any time be more than

twenty-seven such magistrates, or more than

two magistrates appointed to each of the said

Courts.

3. That it shall be lawful for the Secretary

of State to select from the magistrates ap

pointed to the said courts or offices before the

passing of this act, so many as he shall think,
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fit to continue fer the purpose of discharging

the duties of the said police courts established

or to be established, and to supersede or ac

cept the resignation of any of the said magis

trates whose services may not be required, and

to grant to any magistrate so superseded or

resigning such retiring allowance, not more

than two-thirds of his present salary, as the

Secretary of State shall think fit, to be during

his life payable in like manner as the salary of

such magistrate.

4. That to supply such of the present va

cancies, and also such other vacancies among

the magistrates of the said courts, which her

Majesty shall think fit to supply, her Majesty

may appoint a sufficient number of fit persons

who shall have practised as barristers during

at least seven years then last past, to be ma–

gistrates of the said courts; and any person

so appointed, and also every magistrate already

appointed to the said courts or offices, may

act as a justice of the peace in and for the

said counties and liberty, although he may not

have the qualification by estate required of

other justices of the peace : Provided always

that no person hereafter to be appointed to be

a magistrate of the said courts shall act in his

office until he shall have taken and subscribed,

before some Justice or Baron of one of her

Majesty's Courts of Record at Westminster,

the oaths taken and subscribed by justices of

the peace, except the oath of qualification.

5. Magistrates exempt from serving on juries

in Middlesex or Surrey, or in the city of Lon

don.

6. That one of her Majesty's principal Se

cretaries of State shall fix the number of

clerks, ushers, door-keepers, and messengers,

to assist in carrying on the business of each of

the said courts, who shall be appointed, and

may be dismissed at pleasure, by the Secretary

of State; and the clerks now acting at the said

several offices shall be continued the clerks of

the said courts during the pleasure of the

Secretary of State; and no person shall here

after be appointed chief clerk in any of the

said courts, unless he shall be an attorney of

one of her Majesty's Superior Courts of Law

at Westminster, or shall have served as clerk

in one or more of the said police courts or

offices during at least seven years; and every

usher, door-keeper and messenger, appointed

to any of the said courts shall be sworn as a

constable, but shall only be empowered to act

as a constable within the said courts and the

precincts thereof, unless for the protection of

the magistrates or of persons resorting to the

court, or in case of being sworn in as special

constables in any urgent necessity, in which

the services of any one or more of them may

be specially required, by an order in writing

from the Secretary of State.

7. No magistrate or officer of the courts to

vote or interfere in elections for members of

tº. for Middlesex, Surrey, London,

estminster,Tower Hamlets, Finsbury, Mary

lebone, Middlesex, Southwark, Lambeth.

8. Receiver of metropolitan police to be

receiver under this act.
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9. Extension of powers and duties of re

ceiver to him when acting under this act.

10. Salaries of magistrates, receiver, clerks

and officers.

11. That after the passing of any act for the

establishment of a Civil Court of summary ju

risdiction for the Recovery of Small Debts within

the metropolitan police district, or any part

thereof, to be holden before a Judge or Judges

to be appointed by her Majesty, it shall be

lawful for her Majesty to appoint all or any of

the said magistrates to take upon them the

duties of Judge or Judges of such civil court;

and every magistrate so appointed shall be

bound to discharge the duties of a judge of

such court, either exclusively or in conjunc

tion with his duties as police magistrate, in

such manner as her Majesty shall think fit to

direct ; and the said receiver shall be bound

to discharge any duties as receiver, treasurer,

or accountant, which by any such act he

may be required to perform in respect of such

civil court; and no such magistrate or re

ceiver shall be therefore entitled to any other

or additional salary than is provided by this

act.

12. Issue from the consolidated fund.

13. That on every day, excepting Sundays,

Christmas Day, Good Friday, or any day ap

pointed for a public fast or thanksgiving, one

of the said magistrates shall attend at each of

the police courts established, or to be estab

lished, in the metropolitan police district, from

ten of the clock in the morning, until five of

the clock in the afternoon; and every such

magistrate shall attend at such other times as

urgent necessity may require, or shall be

directed by one of her majesty's principal

secretaries of state; and the secretary of state

shall have power from time to time to direct at

which court each of the said magistrates shall

attend.

14. That where by any law now in being, or

by any act not containing an express enact

ment to the contrary hereafter to be made, any

act is directed or authorized to be done by any

justice or justices of the peace belonging to any

of the said offices, or by any justice or justices

residing in or near or next the parish or place

where any offence or other matter cognizable

before him or them shall be committed or

shall arise, the same jurisdiction may be exer

cised by one of the said magistrates in any of

the said courts.

15. That it shall be lawful for any one of

the said magistrates, appointed or hereafter to

be appointed, to do alone any act at any of the

said courts, or at any place where her majesty

shall order any such court to be holden within

the limits of the metropolitan police district

for the time being, which by any law now in

force, or by any law not containing an express

enactment to the contrary hereafter to be

made, is or shall be directed to be done by

more than one justice: provided always, that

none of the said magistrates shall be competent

to act as a justice of the peace, either alone or

with any other justice or justices, in any thing

which is to be done at a special or petty
|
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session of all the justices acting in the division,

or by the justices of any of the said counties or

liberty in quarter session assembled, or else

where than at one of the said courts, unless by

special direction of the Secretary of State, or

in issuing warrants in any case of emergency.

16. That no justice of the peace, not being

appointed a magistrate of the said courts

under the provisions of this act, shall sit or

act as a justice in any of the said courts.

17. Magistrates to meet quarterly for

reporting to the Secretary of State.

18. That the secretary of state may make

such rules for regulating the manner of con

ducting the business in the said courts, and for

securing uniformity therein, as shall appear to

him fit to be made; and a copy of every rule

made for enforcing any such recommendation,

signed by the Secretary of State, shall be sent

to each of the said magistrates, and to the

chief clerk of each of the said courts, and

every rule made for such purpose as aforesaid

shall be observed by the magistrates, clerks and

officers of the said courts.

19. Process in respect of matters arising

within the metropolitan police district need

not be indorsed.

20. Summons for persons to appear at any

place without the limits specified in this act,

void.

21. Magistrates may proceed by summons,

and if party summoned does not appear, may

issue warrant.

22. That every such summons may be served

by delivering a copy of the summons to the

party, or by personally warning him to be at

the time and place appointed by the summons

for the cause therein mentioned, or by deliver

ing a copy of the summons to the wife or ser

vant or some adult inmate of the family of the

party at his usual place of abode, and explain

ing the purport thereof to such wife, servant,

or inmate.

23. That every magistrate may, without

issuing any summons, forthwith issue his

warrant for the apprehension of any person

charged with any offence, whenever good

grounds for so doing shall be stated on oath

before him.

24. That any magistrate may summon any

witness to appear and give evidence before

him upon the matter of any offence with which

any person shall be charged before him, at a

time and place appointed for hearing the

information, and by warrant under his hand

and seal may require any person to be brought

before him who shall neglect or refuse to

appear to give evidence at the time and place

appointed in such summons, proof upon oath

being first given of personal service of the

summons upon the person against whom such

warrant shall be granted; and the magistrate

may commit any person coming or brought

before him, who shall refuse, to give evidence

to any house of correction within the metropo

litan police district, there to remain without

bail or mainprize for any time not exceeding

one calendar month, or until such person

shall sooner submitºf to be examined;

A
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and in case of such submission, the order of

any magistrate shall be a sufficient warrant for

the discharge of such person.

25. That every person who, upon any exam

ination upon oath or affirmation before any

magistrate acting at any one of the said courts

shall wilfully and corruptly give false evidence,

or shall wilfully and corruptly swear or affirm

any thing which shall be false, shall beliable to

the penalties of wilful and corrupt perjury.

26. Petty thieves and receivers of stolen

goods may be summarily convicted.

27. Summary conviction not to work forfei

ture, or entail the penalty of a subsequent

conviction of felony.

28. That if information shall be given on

oath to any of the said magistrates that there

is reasonable cause for suspecting that any

thing stolen or unlawfully obtained is concealed

or lodged in any dwelling house or any other

place, it shall be lawful for such magistrate, by

special warrant under his hand directed to any

constable, to cause every such dwelling-house

or other place to be entered and searched at

any time of the day, or by night, if power for

that purpose be given by such warrant, and the

said magistrate, if it shall appear to him neces

sary, may empower such constable with such

assistance as may be found necessary, such

constable having previously made known such

his authority, to use force for the effecting of

such entry, whether by breaking open doors or

otherwise, and if upon search thereupon inade

any such thing shall be found, then to convey

the same before a magistrate, or to guard the

same on the spot until the offenders are taken

before a magistrate, or otherwise dispose

thereof in some place of safety, and moreover

to take into custody and carry before the said

magistrate the person in whose house or other

place the same shall have been so found, as

also every other person found in such house or

place who shall appear to have been privy to

the deposit, knowing or having reasonable

cause to suspect the thing deposited to have

been stolen or otherwise unlawfully obtained,

and any such person who shall not immediately

or within some reasonable time, to be assigned

by the magistrate, make it appear to the

satisfaction of the magistrate by what lawful

means such thing came to be deposited or

situated in such place as aforesaid without his

default, then the person in whose house or

other place any such thing shall have been

found, and also every other person so appear

ing to have been privy to the depositing thereof

knowing or having cause to suspect the same

to have been stolen or otherwise unlawfully

obtained, shall be deemed guilty of a misde

• In eanor.

29. Party from whom stolen goods are re

ceived to be examined by the magistrate.

30. Power to order delivery of goods stolen

or fraudulently obtained and in possession of

brokers and other dealers in second-hand pro

perty.

§. Explaining and extending 39 and 40

Geo. 3, c. 99, s. 13.

2. Power to order delivery of possession of
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goods charged to have been stolen or fraudu

lently obtained, and in custody of constable.

33. After six months, receiver may sell

goods delivered to him.

34. That it shall be lawful "for any magis

trate who shall hear and determine any charge

or complaint, whether or not a warrant or

summons shall have been issued in consequence

of such charge or complaint, to award Sueh

costs as to him shall seem meet to be paid to

or by either of the parties to the said charge

or complaint, not more than -

35. That in every case in which any infor

mation or complaint of any offence shall be

laid or made before any of the said magistrates,

and shall not be further prosecuted, or in which

if further prosecuted, it shall appear to the

magistrate by whom the case shall be heard

that there was no sufficient ground for making

the charge, the magistrate shall have power to

award such amends, not more than , to

be paid by the informer to the party informed

or complained against, for his loss of time and

expenses in the matter, as to the magistrate

shall seem meet.

36. Penalty on common informers for com

pounding information.

37. Power to lessen the share of informers.

38. Power to mitigate penalties.

39. And in order to prevent the making of

vexatious charges, and to discourage the bring

ing or threatening to bring actions against

persons making chargeson reasonable grounds;

that it shall be lawful for any one of the said

magistrates, who shall have heard and dis

missed any charge or complaint, if he shall

think fit, to grant a certificate in writing under

his hand, at the request of either party, in

which certificate the magistrate shall declare

his opinion as to the grounds or probablity of

the charge; and such certificate on proof of

the signature of such magistrate, shall be re

ceivable in evidence in any action which shall

be brought in respect of such charge or com

plaint.

40. That any one of the said magistrates, if

he shall think fit, may remand any person for

further examination, or may suffer to go at

large any person who shall be charged before

him with any felony or misdemeanor, upon his

personal recognizance (with or without sure
ties); and every such recognizance shall be

conditioned for the appearance of such person

before the same or some other of the said

magistrates, for further examination, or to

surrender himself to take his trial at the

Central Criminal Court, or at a court of gene

ral or quarter sessions, at a day and place

to be therein mentioned; and the magistrate

shall be at liberty, from time to time, to enlarge

every such recognizance to such further time

as he shall appoint; and every such recogni

zance which shall not be enlarged, shall be

discharged without fee or reward, when the

party shall have appeared according to the

condition thereof: Provided always, that

whenever any magistrate shall take the recog:

nizance of any person to appear at the Central

Criminal Conrt, or at a court of general or



--

Metropolitan Police and Small Debt Courts. 357

quarter sessions, the magistrate shall be bound

to return the depositions taken in the case, and

to bind over the witnesses to appear and give

evidence, in like manner as if he had committed

the party to take his trial at such court.

41. That in any case in which any person

shall be by any of the said magistrates commit

ted for trial, or bound over to surrender himself

to take his trial at the Central Criminal Court,

or at any court of general or quarter sessions

within the Metropolitan Police district, it shall

be lawful for the magistrate, if he shall think

fit, to order an indictment for the offence for

which the prisoner shall be so committed to

be prepared under his direction by the chief

clerk of the court, and every such indictment

shall be in the form given in the schedule (A.)

to this act annexed, and shall be signed by the

committing magistrate, and shall be presented

in open court by the chief clerk of the court

at which the prisoner was committed to the

court at which the prisoner shall be tried, and

such indictment shall have the same effect in

law as if it had been found or presented by a

grand jury, and the prisoner may be arraigned

and tried upon the magistrate’s indictment,

and judgment and execution may be had

thereupon in like manner as if a true bill had

been found by a grandjury against the prisoner

for the like offence; and every such magistrate

as soon as may be after the passing of this act

or after his appointment, shall take and sub

scribe, before some Justice or Baron of one of

her Majesty's Courts of Record at West

minster, the following oath; (that is to say)

“I, A. B., one of the magistrates of

the Metropolitan Police courts, do swear

that the indictments which I shall cause

to be presented against any person or

persons under the powers of an act inti

tuled [here insert the title of this actl,

shall be without fear, favour, malice or

affection, and according to the best of my

judgment and belief. So help me God.”

and a copy of every such oath shall be returned

to the Central Criminal Court and to every

court of sessions of the peace holden within the

said district: provided always, that if the

magistrate shall not think fit to sign and cause

to be presented any such indictment against a

prisoner committed by him for trial, the

prisoner may be tried upon a bill found by a

grand jury as hath heretofore been used.

42. That all differences, complaints and dis

putes which shall happen between any barge

men, lightermen, watermen, ballastmen (ex

cept Trinity ballastmen), coal-whippers, coal

porters, sailors, lumpers, riggers, shipwrights,

caulkers, or other labourers who work for hire

in or upon the river Thames, or the docks,

creeks, wharfs, quays or places adjacent, and

the owners, masters or commanders of vessels,

or their agents, on the said river, or the docks

or creeks thereunto adjoining, or the owners,

wharfingers or occupier of such wharfs or

quays, or their agents or other employers,

respecting wages or money due to such labour

ers for work, whether the same persons be em

ployed for any certain time, or in any other

manner, may be heard and determined by any

of the said magistrates; and every such magis

trate is hereby empowered to summon before

him any such master or commander of any

vessel, or any such owner thereof, or his agent,

or the owner, wharfinger or occupier of any

wharf or quay, or their respective agents, or

any other employer; and if any such person

being so summoned shall refuse or neglect to

attend such summons, then the magistrate is

hereby empowered to issue his warrant to

bring such person summoned before him to

answer such complaint, and to examine upon

oath any such labourer as aforesaid, or any

other witness or witnesses, touching any such

complaint or dispute, and to make such order

for payment of so much wages to such labourer

as to the magistrate shall seem just, provided

that the sum ordered do not exceed five pounds,

besides all reasonable costs attending the

prosecution of the complaint.

43. That every person who shall occupy or

shall have occupied any house or lodging within

the Metropolitan Police district as tenant

thereof, and who shall wilfully or maliciously

do any damage to the premises, or to any fur

niture thereof, not being the property of such

tenant or occupier, shall forfeit and pay such

sum of money as shall appear to one of the

said magistrates to be a reasonable compensa

tion for the damage done, not more than the

sum of fifteen pounds, to be paid to the land

lord or party aggrieved.

44. That on complaint made to any of the

said magistrates, by any person who shall,

within the Metropolitan Police district, have

occupied any house or lodging by the week or

month, or whereof the rent does not exceed

the rate of fifteen pounds by the year, that his

goods have been taken from him by an un

lawful distress, or that the landlord, or his

broker or agent, has been guilty of any irregu

larity or excess in respect of such distress, it

shall be lawful for such magistrate to summon

the party complained against, and if, upon the

hearing of the matter, it shall appear to the

magistrate that such distress was improperly

taken, or unfairly disposed of, or that the

charges made by the party having distrained, or

having attempted to distrain, are contrary to law,

or that the proceeds of the sale of such distress

have not been duly accounted for to the owner

thereof, it shall be lawful for the magistrate to

order the distress so taken, if not sold, to be

returned to the tenant on payment of the rent

which shall appear to be due, at such time as

the magistrate shall appoint; or, if the dis

tress shall have been sold, then to order pay

ment to the said tenant of the value thereof,

deducting thereout the rent which shall so ap

pear to be due, such value to be determined

by the magistrate; and such landlord or party

complained against, in default of compliance

with any such order, shall forfeit to the party

aggrieved the value of such distress, not being

greater than fifteen pounds, such value to be

determined by the magistrate.

45. That upon complaint made to any of

the said magistrates by any person claiming to
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be entitled to the property or possession of any

goods which are detained by any other person

within the limits of the Mºjº. Police

district, the value of which shall not be greater

than fifteen pounds, and not being deeds, muni

ments, or papers relating to any property of

greater value than fifteen pounds, it shall be

lawful for such magistrate to summon the per

son complained of, and to inquire into the title

thereto, or to the possession thereof; and if it

shall appear to the magistrate that such goods

have been detained without just cause, after

due notice of the claim made by the person

complaining, or that the person detaining such

goods has a lien or right to detain the same by

way of security for the payment of money, or

the performance of any act by the owner there

of, it shall be lawful for such magistrate to

order the goods to be delivered to the owner

thereof, either absolutely, or upon tender of

the amount appearing to be due by such owner

(which amount the magistrate is hereby

authorized to determine), or upon perform

ance, or upon tender and refusal of the per

formance of the act for the performance

whereof such goods are detained as security;

or if such act cannot be performed, then upon

tender of amends for non-performance thereof

(the nature or amount of which amends the

magistrate is hereby authorized to determine);

and every person who shall neglect or refuse

to deliver up the goods according to such

order, shall forfeit to the party aggrieved the

full value of such goods, not greater than the

sum of fifteen pounds, such value to be deter

mined by the magistrate: Provided always,

that no such order shall bar any person from

recovering possession of the goods or money

so delivered or forfeited by suit or action at

law.

46. No other justice shall take fees within

the police district. Penalty 100l.

47. Table of fees to be hung up.

48. That all offences committed within the

limits of the Metropolitan Police district,

which under this or any other act are declared

to be punishable on summary conviction before

a justice or justices of the peace, may be

heard and determined by any magistrate sitting

at one of the said police courts in a summary

way, within sia calendar months at the farthest

next after the commission of such offence, or

within such shorter time as shall be litnited by

the act, specifying the offence, and not after

wards, although no information in writing

shall have been exhibited or taken by or be

fore such magistrate; and all such proceedings

by summons without information in writing,

shall be as valid and effectual as if an informa

tion in writing had been first exhibited in that

behalf; and the magistrate shall examine into

the matter of every complaint or charge

brought before him, and if, upon the confes

sion of the party accused, or on the oath of

any one or more witnesses, the party accused

shall be convicted of having committed the

offence charged or complained of, the party so

convicted shall pay such penalty as to the

Metropolitan Police and Small Debt Courts.

magistrate shall seem fit, not more than the

greatest penalty made payable in respect of

such offence, together with the costs of con

viction, to be ascertained by such magistrate.

49. Recovery of penalties.

50. Account of fees and forfeitures received

shall be delivered quarterly to the receiver, and

the amount thereof paid to him.

51. Penalties and forfeitures recovered to

be paid to the receiver.

52. Forms of information and conviction.

53. Conviction, &c. not to be quashed for

want of form, or removable by certiorari.

54. That in every case of summary order or

conviction before any of the said magistrates, in

which the sum or penalty adjudged to be paid

shall be more than five pounds, or in which the

penalty adjudged shall be imprisonment for

any time more than one calendar month, any

person who shall think himself aggrieved by

the order or conviction, may appeal to the

justices of the peace at the next general or

quarter sessions of the peace, to be holden for

the county wherein the cause of complaint

shall have arisen, provided that such person

at the time of the order or conviction shall

enter into a recognizance with two sufficient

sureties conditioned personally to appear at

the said sessions to try such appeal, and to

abide the further judgment of the justices at

such sessions assembled, and to pay the ex

pense which shall be payable by the appellant

in case the order or conviction shall be affirmed;

and it shall be lawful for the magistrate by

whom such order or conviction shall have been

made, to bind over the witnesses who shall

have been examined, in sufficient recog

nizances to attend and be examined at the

hearing of such appeal, and that every such

witness, on producing a certificate of his being

so bound under the hand of the magistrate,

shall be allowed compensation for his time,

trouble and expenses in attending the appeal,

which compensation shall be paid, in the first

instance, by the treasurer of the county in like

manner as in cases of misdemeanor, under the

provisions of an act passed in the seventh year

of the reign of King George the Fourth, in

tituled, “An Act for improving the Adminis

tration of Criminal Justice in England;” and

in case the appeal shall be dismissed, and the

order or conviction affirmed, the reasonable

expenses of all such witnesses attending as

aforesaid, to be ascertained by the court, shall

be repaid to the treasurer of the county by the

appellant.

55. Distress not unlawful for want of form.

56. Plaintiff not to recover after tender of

amends.

57. Limitation of actions.

58. Commencement of act. Repeal of

former acts. 3 & 4 W. 4, c. 19. 1 Wict. c. 37.

59. Act may be amended or repealed.



The Results of the Law Commissions.—Bill for Enfranchisement of Copyholds. 359

THE RESULTS OF THE LAW

COMMISSIONS.

No. III.

We have recently stated the general re

sults of the Real Property Commission and

the Common Law Commission, (see ante,

pp. 51 and 83) and we now propose to

consider the Reports of the other Law

Commissioners, contained in the volume in

which our publisher has collected them."

Of these the Report of the Corporation

Commissioners has been carried into effect

by the Municipal Corporation Act, (5 & 6

W. 4, c. 76). The Reports of the Eccle

siastical Commissioners are not yet how

ever completely carried into effect. In their

First and Special Report, they recommended

the abolition of the jurisdiction of the De

legates, and the expediency of its transfer

to the Privy Council. This recommenda

tion was the foundation of the act creating

the Judicial Committee of the Privy Coun

cil, (3 & 4 W. 4, c. 41.) The General

Report, which is a very laborious and va

luable production, contains the history of the

ecclesiastical jurisdiction in this country,-

the constitution of the several Courts, the

modes of proceeding, and the suggestions

of the Commissioners for their alteration.

These have been embodied in a bill relating

to Ecclesiastical Courts, which has been

introduced in several preceding sessions.

Notice has been given by Lord John Rus

sell for its re-introduction in the present

session, and we believe it will be proceeded

with, and will probably pass this year, es

pecially as it will have the aid of the learned

Judge of the Admiralty, Dr. Lushington.

The Report also contained some sugges

tions, which, together with the Fourth Re

port of the Real Property Commissioners,

formed the foundation of the Wills' Act,

(1 Vict. c. 26).

The remaining Reports are the Reports

of the Criminal Law Commissioners, and

the Report on the Law of Partnership. As

to the latter, we believe, nothing has as yet

been done: but to the former we owe

some of the recent acts for the amendment

of the criminal law; and a still more im

portant subject is opened up in these Re

ports, the consolidation of the law, and

more especially of the statute law. This

important and most interesting subject,

which, if rightly undertaken, is calculated

* The Reports of the Real Property, Com

mon Law, Ecclesiastical, and Criminal Law

Commissioners, &c. Spettigue, 1838.

to be of the greatest benefit to all classes

of the community, we propose to treat of

separately. It has long been demanded by

the profession, and we purpose in several

articles, to afford it that consideration which

its interest requires.

We have now given a general summary

of the contents of this valuable series of

Reports, and we cannot take leave of them

without acknowledging the great benefits

which the profession and the public have

already enjoyed from the results of their

labours, and the profit and instructions that

we have derived from their perusal.

THE BILL FOR THE ENFRANCHISE

MENT OF COPYHOLDS.

In our last, number we were able to give a

brief outline of the plan proposed for the

Enfranchisement of Copyholds. The bill is

now before us, and we have no hesita

tion in saying that it is one of the most

important measures ever submitted to Par

liament, whether we consider its bearing

on the public or the legal profession. It

will be seen that, following up the recom

mendations of the Report of the Select

Committee, it contemplates and provides

for the gradual abolition of all copyhold

and customary tenures in this country, and

the conversion of all lands in England and

Wales, by degrees, into free and common

socage. A bold measure, indeed, but one

for which we believe, both the country and

the great body of the profession are well

prepared.

The well known and popular act of

Charles the Second (12 Car. 2, c. 24),

which, to use the words of Blackstone,

“destroyed at one blow the military te

nures, with all their heavy appendages,”

left copyholds remaining; and from the

days of Roger North, downwards, the exist

ence of this tenure has been the subject of

much complaint, and, as we believe, the

source of much inconvenience, injustice,

and unnecessary grievance. This indeed,

has been almost universally admitted, and

the main qmestion has been how, with jus

tice to the rights of parties, a general en

franchisement could be effected. The ad

vantages of such a measure to the public

generally, to say nothing of the particular

advantages to the copyholders are, that it

will greatly simplify and facilitate the alien

ation of property; that it will throw into

the market a great deal of land available

for the employment of capital, in building
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and agricultural improvements; and that

thus the revenue will be benefited without

loss to any one. The advantages to the

profession are, that even if there be some

loss to the existing stewards, (of which we

are by no means sure) a great deal of em

ployment, hitherto confined to a few, will be

thrown open: and that the whole body, in

an especial degree, will enjoy the benefits of

the impetus given to the employment and

alienation of property. We have no hesi

tation in stating this at once. As represent

ing the profession, we have always consider

ed ourselves bound to look at all measures

proposed, with reference to their interests.

As a matter of vulgar calculation then, we

think it is quite clear that the profession

will be greatly benefited by the carrying

the proposed scheme of enfranchisement.

The bill, which was read a first time on

Monday last, is entitled, “A Bill for the

Enfranchisement of Lands of Copyhold and

Customany Tenure, and other Lands subject

to Manorial Rights,” and is introduced by

Mr. James Stewart, Mr. Attorney General,

and Mr. Freshfield; and it will be found

that in its plan it resembles the outline we

have already given. We wish, however,

to call our readers' attention to some other

points relating to it. It will be seen that

the compulsory plan of enfranchisement is

not extended to rights in mines and mine

rals, and certain other rights of the lord

(see s. 69). The question of compensation

to the stewards is referred to the Commis

sioners, and it will be seen that this is par

ticularly provided for throughout the bill,

and also that the steward is to be remu

nerated for his trouble in all the proceed

ings under the act. By s. 62, power is

given to the tenant to defer payment of the

consideration for enfranchisement; tenants

for life for their lives, and one year more;

and other persons for 14 years. We par

ticularly direct attention to the details of

this clause, as they appear to us to relieve

the alleged hardship of obliging persons to

purchase their rights. We also call atten

tion to s. 71, which enables enfranchise

ments to be effected independent of the

act; and we now invite our readers to the

consideration of the whole bill, having to

state that after a deliberate examination of

it, we are of opinion it will afford a satis

factory settlement to all parties.
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ANALYSIS OF A BILL For THE ENFRANCHISE

MENT OF LAND'S OF COPYHOLD AND CUS

ToMARY TENURE, AND other LAND's sub

JECT TO MANORIAL RIGHTS.

1. Preamble, and Appointment of Commis

sioners.-After reciting that it is expedient to

provide for the gradual and entire enfranchise

ment of lands of copyhold and customary

tenure, and other lands subject to manorial

rights, on such a basis as shall be equitable

towards the interests of all parties affected; it

is enacted, that “the Tithe Commissioners ſor

England and Wales” for the time being, shall,

unless otherwise directed by one of Her Ma

jesty's Principal Secretaries of State, be the

commissioners for carrying the act into exe-.

cution; and that should the act not be carried

into execution before Tithe Commissioners

cease to act, or should it appear expedient,

other commissioners may be appointed, &c.

with power to supply vacancies.

2. Style of Commissioners, Seal, &c.—Enacts

that the commissioners shall be styled “The

Copyhold Enfranchisement Commissioners,”

and shall have their office and seal, and that in

struments sealed are to be received in evi

dence, &c.

3. Report to Secretary of State, &c.—Com

missioners to report to Secretary of State, and

annual report to be laid before Parliament.

4. Assistant-commissioners, "8:c.— Power to

appoint and remove assistant commissioners,

secretary, &c.

5. No Commissioners to sit in House of Com

fºo?8.

6. Operation of Act limited to Ten years.

7. Salaries and Allowances of Commis

sioners.

8. To be paid out of Consolidated Fund.

9. Declaration.—Commissioners and assis

tant-commissioners to make declaration before

acting.

10. Commissioners may delegate powers.

ll. Manors and Lands wested in Crown.—

Provision is made for cases in which manors

or lands are vested in the crown generally or

in right of duchies of Lancaster or Cornwall.

12. Disabilities of lords or tenants provided

for.

13. Power to appoint Attorney.—An attor

ney may be appointed, and at the first meet

ing the power or a copy shall be delivered to
the chairman.

14. Power to call a Meeting, &c.—Any one

or more of the lords or tenants whose interest

shall not be less than one-fourth of annual

value of manor or lands, may call a meeting of

the lords and tenants (by notice to be affixed

twenty-one days before the meeting on prin

cipal outer door of church of parish within the

limits of which the manor or greater part in

value extends, or on door or conspicuous part

of some house or building where courts usually

held, and twice advertized in some newspaper,

or once in each of two newspapers generally

circulated in the county,) for the purpose of

making an agreement for the general enfran

chisement of lands holden of such manor; and
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every lord or tenant present at such meeting

shall bear his own expense of attendance; and

the lords and tenants present at such meeting

whose interest in the manor and lands shall

not be less than a majority of the tenants in

number, and whose interest in the manor and

lands shall not be less than two-thirds of the

annual value thereof, may proceed to make

and execute an agreement for enfranchisement

of the lands holden of the manor, and dis

charge thereof from all manorial rights, to

which the lands are subject; and if so ex

pressly agreed between such lords and tenants,

the enfranchisement may be made to extend to

rights in mines and minerals, but otherwise

shall not extend to affect such rights.

15. Terms on which Agreement may be

made.—Such agreement may be entered into

for enfranchisement from the lord’s rights

on payment to him of a sum certain for

such ſentire enfranchisement or a sum cer

tain for such enfranchisement from fines, a

sum certain for all heriots,' a sum certain for

a certain number of years’ purchase for quit

and other rents, a sum certain for rights

in timber and other manorial rights as

aforesaid; or such sums for enfranchisement

may be subject to diminution or increase to

such an amount per centum as shall be agreed

on ; and such agreement may fix the amount

of the steward's fees that may be awarded by

the commissioners; every agreement for any

species of manorial right shall require concur

rence of a majority in number, and of two

thirds in interest of persons affected.

16. A provisional agreement may be made.

17. Proportional interest how to be com

puted.

18. Power to adjourn meetings, but notice

of adjournment to be once advertized.

19. Agreement to bear date the day on which

first signature attached to same, or minutes

thereof, and to be in such form as the com

missioners shall from time to time direct.

20. Commissioners to frame and circulate

forms.

21. Commissioners or Assistant-commissioners

may attend meetings, and advise terms of agree

ºnent.

22. Suits and differences may be referred to

arbitration.

23. Commissioners to require consents of Ec

clesiastical Corporations, or other bodies, whose

interests appear to be affected, to be obtained

by agreement.

24. The like as to mortgagees, or other

parties generally, whose interests the commis

sioners may deem affected.

25. Agreement to be confirmed by Commis

sioners.

26. Appointment of Paluers.-At meeting or

adjourned meeting, valuers to be appointed to

ascertain annual value of lands to be enfran

chised as follows, (i. e.) if enfranchisement is

in consideration of aggregate fixed sum pay

able to the lord, the tenants to appoint; and

if majority in number and value do not agree,

then two or other even number to be appointed,

half by number and half by value; and when
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enfranchisement not in consideration of fixed

sum, half the valuers to be appointed by the

lord, and half by the tenants.

27. Paluers to apply to the Commissioner for

instructions, and are then to proceed to ascer

tain value of lands, and make out and send to

office of commissioners such valuation, with

power to appoint umpires.

28. Power to enter lands, &c.—Valuers and

umpires to make declaration before acting.

29. Stetcard to furnish information, for the

purpose of enabling valuers to make valuation,

and otherwise to facilitate enfranchisements

under the act; the steward shall, on request

by valuers or chairman of meeting, make a

correct statement in writing of

The tenants on the manor :

Description of their lands:

The amount of assessment to poor rate:

Amount received for heriots in respect of

each tenant, for three times previous :

And any other information which the

commissioners shall direct:

Shall produce same for inspection at the

meetings, and allow extracts to be taken, and

upon request by valuers, deliver to them a

copy of such schedule, or the parts which

they may require; for such statements and

extracts the steward to receive such sum as

shall be agreed on, and four-pence for seventy

two words, for copies or extracts.

The steward shall also within three calendar

months, or such time as the commissioners

shall fix, make out and send to them a sche

dule of

The names of the several tenants of the

inanor :

To which class belonging:

Their residences:

Their descriptions:

Their ages, as nearly as he can ascertain

the same :

When more than one tenant, whether ad

mitted as joint tenants, or how other
Wise :

The description of the lands:

Whether copyhold, customaryhold, sub

ject to fines for customary freehold:

In what parish situated:

To what amount assessed, or assumed

roportion if rated, with other lands

É. in previous schedule]:

Amount of quit or free rents:

Whether held at fines arbitrary on death

and alienation; at fines certain, or how

otherwise:

Whether subject to heriots, and how :

Amount received for each of three last

heriots for each tenement :

Whether subject to rights in timber, and

what : a number to each tenement:

The number of changes of tenants on each

tenement, subject to fines payable on

death or alienation duriug the last

seventy, or such other number of years

as fixed on :

The number of changes of tenants during

the like period, on each tenement, sub

ject to fines on death only :
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And add such other information as commis

sioners may direct; and insert at the foot of

such schedule, the amount of his claim for

compensation, and the grounds upon which

the same is computed.

Power to make inquiries by post as to ages

of tenants, and enactment that tenant refusing

to give information shall not afterwards be

allowed to object to age stated, and penalty

on giving untrue statement.

teward to give from time to time such in

formation to commissioners as they may re

quire, with penalty on default.

30. Paluers to take particular circumstances

into consideration.

31. Schedules of Valuation to be deposited

for inspection, and Meeting to determine off

jections.—Copies of schedules by valuers to be

lodged with steward for inspection by all in

terested parties, without charge, and notice to

be given as commissioners may direct, with

penalty on disallowiug inspection.

Notice to fix time for hearing objections,

and at such meetings objections to be heard

and determined by assistant-commissioner,

with power to adjourn when requisite, and

direct any further valuation, &c. to be made.

No person to be allowed to object without

giving five days’ notice of intention to object;

such notice to be left with steward, and in

spected by other parties with schedules; forms

of notices to be supplied to steward, and by

him delivered to party applying.

After hearing and determining objections,

assistant-commissioner to amend schedules,

and power to him or commissioners to amend

such valuations or schedule as to alterations by

deaths, change in ages, &c., on satisfactory

proof by affidavit or otherwise that such alter

ations are requisite.

32. Eapenses of proceedings under the Act,

(except where from special circumstances the

commissioners shall direct otherwise) shall be

payable as follows; where the valuers shall be

appointed by the tenants, the costs of valuation

and schedules shall be paid by the tenants,

rateably according to their interest; but where

the valuers shall be appointed by the lord and

tenants, then if only two appointed, the lord

shall pay one-half, and the tenants one-half;

and where more than two shall be appointed,

the lord shall pay one-third, and the tenants

two-thirds; and in case of dispute as to costs,

the commissioners shall have power to decide

the same.

33. Schedule to be made by the Commission

ers.—Forthwith after receipt of the schedules

settled and amended, the commissioners shall

either agree to apportionment made by valuers,

or cause a schedule to be made of the sums

to be paid by each tenant, taking all the cir

cumstances of each case into consideration.

34. Schedule of Apportionment to be in

spected; Errors pointed out and rectified, and

then confirmed. — The commissioners shall

forthwith after making such schedule, cause a

copy to be deposited with the steward for in

spection by all parties interested : notice is to

be given of such deposit, and steward to allow
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inspection under a penalty for default; parties

interested may give notice of any errors to the

steward, who must send them with the copy

apportionment to the commissioners, at the

expiration of the time appointed for inspec

tion; the commissioners shall then inquire

into and rectify such errors, and cause the

apportionment to be engrossed, and annex any

plans or schedules thereto required for eluci

dation thereof, and confirm the same under

their hands and seals.

35. Copies of confirmed Apportionment to be

deposited with Steward and Clerk of the Peace.

—Two copies of every confirmed apportion

ment, with documents annexed, to be made

and sealed by the commissioners; one copy to

be deposited with the steward, and kept with

the court rolls, and the other with the clerk of

the peace for the county or jurisdiction within

which the manor or greater part in value, com

puted as aforesaid, shall be situated, to be kept

by him and his successors; and all persons

interested therein may have aceess to the said

copies respectively, and have copies or extracts

thereof, on giving reasonable notice and pay

ing two shillings and sixpence for each in

spection, and three-pence for every seventy-two

words in such copies or extracts : the state

ments in such apportionment, &c., to be re.

ceived as evidence, and deposit to be notified

by advertisement as commissioners may direct.

36. Notice to Parties.—The commissioners,

before confirming any agreement, valuation,

assessment, schedule or apportionment, may

require notice thereof to be given in such

manner as they shall direct, to the person next

in remainder, reversion, or expectancy of an

estate of inheritance in any manor or lands, or

any other person to whom they may think no

tice ought to be given, and by themselves or

assistant-commissioners hear and determine

any objection made to such confirmation by

any person so interested, and may direct any

amendment accordingly.

37. Commissioners may correct Errors with

COn86nt.

38. Compulsory Enfranchisement; Commis

sioners to ascertain value.—Power to commis

sioners after lst day of August 1842, by then

selves or assistant-commissioners, to ascertain

value of enfranchisement where no agreement,

with power to defer doing so, where proceed

ings commenced.

39. Commissioners to require information

from Steward.—The commissioners may re

qure the steward, or lord where no steward, to

furnish them with a schedule as or to the

effect before required to be furnished in the

case of voluntary enfranchisements for the pur

pose of apportioninent, and which shall con

tain a statement of the steward’s claim for

compensation, and such further information

relative to the manor as commissioners shall

require, with like powers in obtaining informa

tion, &c.; and a duplicate of such schedule

shall be kept for inspection as commissioners

shall direct; and the commissioners shall fur

nish steward with forms of notice of objection,

to be delivered to party applying for same.
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40. Notice of Inspection; Meeting to hear

objections and appoint Paluers, &c.—Forthwith

after receipt of schedule and information, the

commissioners are to cause notice of duplicate

remaining for inspection, and shall appoint a

meeting for hearing objections to the schedule

by any persons interested, giving five days'

notice to steward, and to appoint valuers; the

commissioners or assistant-commissioners shall

at such meeting hear and determine objections

or adjourn meeting, and then hear objec

tions and amend schedule accordingly, and

according to deaths, &c. happening since mak

ing out the schedule, and determine amount

of compensation to steward; and valuers are

to be appointed as at voluntary meetings, when

one-half in number to be appointed by the

lord and the other half by the tenants; and

which valuers or their umpires are to be ap

pointed as in voluntary enfranchisements, shall

make the like declaration and act in like man

ner and with the like powers, &c., as if ap

pointed under voluntary enfranchisements.

41. Power to Commissioners to appoint

Paluers and Umpires.—If within six months

after first meeting, to appoint valuers in com

pulsory enfranchisements, or if like period

from confirmation of voluntary agreement, no

valuers shall have been appointed, or valua

tion not made and sent to the commissioners,

the commissioners may appoint valuers.

42. Inspection of Schedules, Objections, &c.

—A copy of the schedules of valuers to be de

posited with steward for inspection, as in cases

of voluntary enfranchisement; notice to be

given of such deposit and proceedings for

hearing objections and making amendments,

as in case of voluntary enfranchisements, and

to make amendments in steward’s schedule,

becoming requisite from deaths, &c.

43. Ea'penses.—Like provisions as in volun

tary enfranchisements (see sect. 32).

44. Apportionment.—The commissioners to

make apportionment, cause schedules to be

deposited for inspection, and proceed to con

firmation and deposit of copies with clerk of

peace, as in voluntary enfranchisements.

45. Notice to interested Parties.—Commis

sioners may have notice given to, and hear

objections by parties entitled in reversion, and

other interested parties, as in sect. 36.

46. Apportionment not to be questioned after

confirmation, except with consent.

47. Commissioners may hear and determine

Disputes and settle Boundaries.—If any action

or suit shall be depending touching the right

to or almount of any fines, other manorial pay

ments or incidents, or any question shall arise

thereon, or as to the boundary of any lands

holden of the manor, or precise situation of

such lands as shall be intermixed with other

lands, or the exact quantity of the lands so

holden, or any difference shall arise whereby

the proceedings to effect any enfranchisement,

whether voluntary or compulsory as aforesaid,

shall be hindered, the commissioners or as

sistant-commissioner may appoint a time and

place in or near the manor for hearing and

determining the same, and inquire into, hear
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and determine such right or amount, or such

question; and their or his decision shall be

binding and conclusive on all persons to whom

twenty days' notice' of the time, place, and

intent of such meeting shall have been given

or left at his abode, or with the occupying

tenant, with a penalty on the occupying tenant

for omitting to send the notice to his landlord

or party for whom same left, and shall be

liable to make good to such party all damage

which he may sustain by such default.

48. Subject to appeal by issue at law, or on

case stated.—Appeal, &c. given where matter

in dispute shall exceed the sum of twenty

pounds value.

49. Proceedings not to abate ly death of

Parties.

50. In case of death, Actions to be brought, &e.

51. Statute of Limitations not to be affected.

—Nothing in act contained to revive any right

to fines or other manorial claims now or here

after barred by any law in force for limitation

of actions or suits.

52. Power to summon Witnesses, &c.—

Power to summon witnesses, call for returns,

production of deeds, &c.

53. Earpenses of JWitnesses, &c.—Commis

sioners or assistant-commissioners may order

expenses of witnesses and of production of

books, deeds, court rolls, &c., and all other

expenses (except salaries or allowance to

commissioners or assistant-commissioners) in

curred in settlement of any suit or difference,

or in hearing or determining any objections,

&c., to be paid by such interested parties, and

to such parties as they or he may think fit and

reasonable.

54. General Eapenses and Recovery.—Ex

penses attending enfranchisements (except

otherwise provided for) shall be paid as com

missioners may in apportionment or otherwise

under their hands and seals direct; and if any

difference shall arise as to amount to be paid

by or to any person, the commissioners or

assistant-commissioner may, under their or his

hand, certify amount; and in default of pay

ment, the same may, on production of certifi

cate, or of a deposited copy of apportionment,

be recovered before two justices of the peace,

by distress and sale, with costs of application

and proceedings.

55. Action for Earpenses.—If expenses not

levied within two months after warrant of dis

tress granted, the person entitled (if amount

including costs of distress shall equal forty

shillings) his executors, &c. may recover same,

with costs of suit, in any court of law at West

minster, against party named in certificate or

apportionment, his executors, &c., in which

action such certificate or copy of apportion

ment shall be satisfactory evidence of the

amount of such expenses, and of the same

being due from and to the parties therein

named; and the certificate of two justices

under their hands, which they are required to

give in such cases, shall be satisfactory evi

dence of non-recovery of such expenses and

costs under the distress.

56. Evnenses of Trustees.—Every tenant of
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the manor being a trustee (save as against an

unadmitted mortgagee) shall be entitled to

recover in like manner by distress or action

respectively all expenses, costs and charges

which he may have to pay under any such

certificate, apportionment, distress or action,

from the person beneficially interested at the

date of such apportionment in the lands, his

executors, &c., or by like distress on the

lands, and the occupiers thereof shall be

entitled to deduct any such payments from

any rent then or subsequently due; and should

any dispute arise as to any trusteeship or right

to recover, the same shall be determined by

the commissioners or assistant-commissioners,

as in the case of causes of difference before

mentioned; the like evidence of certificate,

&c. to be admitted in any such proceedings
or action.

57. Copyholders, &c. having limited in

terests, may charge costs in certain cases.—

Tenants having limited interests may, with

consent of commissioners, by a simple entry

on court rolls, charge the lands with the costs

and interest, the principal being however re

duced one-twentieth each year; the steward

to charge only thirteen shillings and sixpence

for such entry and copy, which is not to be

liable to stamp.

58. Ea'penses payable by Lords of Manors.—

Expenses payable by lords having partial in

terests, or being trustees, shall with the ex

penses they may reasonably incur in employ

ing agents to protect their interests or other

wise (the amount of such expenses being

subject to approval of commissioners or as:

sistant-commissioner), shall be paid out of the

first monies to be received out of the enfran

chisements to be effected under the act.

59. Lands to be charged with enfranchise

ment considerations as on Mortgage in Fee.—

From and immediately after date of final con

firmation of apportionment, the several and

respective lands holden of the manor shall

stand chargeable with the respective sums

mentioned in the apportionment as payable to

the lord and steward respectively, with lawful

interest from that day until payment; and the

person or persons for the time being seised of

the manor shall be deemed to be seised of the

said lands as mortgagee in fee thereof for the

benefit of the lord as to the sums payable to

him, and of the steward as to the sums payable

to him; and that (subject to the power of

continuing the charge at the option of the

tenant as hereinafter provided,) it shall be

lawful for the person so seised, or the lord or

steward respectively in his name from time to

time to adopt such means and proceedings as

a mortgagee in fee of freehold lands is entitled

to, for the enforcing payment of such principal

sums and interest, and with the like right to

obtain payment of all attendant and incident

COSts.

60. To be first Charges.—Such sums shall

be first charges, and have priority over all

mortgages, charges and incumbrances, &c.

61. Power to Mortgage.—Any tenant whose

lands shall be enfranchised, may charge the
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same (or any of them, if he holds all under

same right and for same estate), with payment

of such sums and costs of such charge and

lawful interest, to any person advancing same

and his executors, administrators, and as

signs, and for securing payment thereof to

demise lands by way of mortgage, for any

term of years to such person, his executors,

&c., or to such other persons as he shall ap

point; such demise to be made with a proviso

or condition, declaring the term to be void on

payment of the amount thereby secured with

interest at a time to be therein appointed, and

such charge shall have the like priority, &c.

with powers and rights of first mortgagee.

62. Power to Tenant to deſer Payment of

consideration for Enfranchisement.—For pur

ose of freeing tenants of manors from the

inconvenience to which, in certain cases, they

might be subject by an immediate liability to

payment of the sums to be awarded to the

lord of the manor under the act, it shall be

lawful for any tenant, at any reasonable time

before final apportionment as aforesaid, (to be

fixed by the Commissioners, or, in default of

their fixing any limit, at any other time or un

til within ten days next previous to such ap

portionment), to declare, by notice under his

hand, to be delivered to the lord or steward,

as in case of other notices, his desire that such

compensation shall remain a charge on the

lands affected thereby for any number of years

not exceeding fourteen, or as to tenants for

lives for the whole period of his life, and one

year longer; and which notices the said stew

ard shall forthwith, or with the schedule of

apportionment, send to the Commissioners;

and thereupon the said Commissioners shall

insert in a column of the apportioninent to be

appropriated to that purpose, the number of

years or period for which such charge is to be

continued, and thereupon (subject, as after

mentioned) no proceedings shall be instituted

during such term or period to enforce pay

ment of the principal money so apportioned :

Provided nevertheless, that lawful interest shall

be payable and paid haid half-yearly on the

days to be mentioned in such apportionment,

or, if not mentioned therein, at the expiration

of each half year, computed from the date

thereof, and that such proceedings may be in

stituted, and nothing in the act contained shall

extend to protect any tenant or other person

from such proceedings, in case one-and-a-half

year's interest shall remain due on the said

principal sum apportioned, or on any part

thereof, to the extent of one-half: Provided

also, that during the term or period so fixed,

the lord shall not be compellable to receive

payment of the principal money without re

ceiving twelve calendar months' notice of in

tention to pay off the same, and that in case

the interest on such principal sum, or any part

thereof, shall at any time or times be in arrear

thirty days, it shall be lawful for the lord or

party for the time being entitled to receive

such interest-money, to levy the same by dis;

tress and sale of the goods on the lands and

tenements enfrachised and affected by such
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enfranchisement money, or any of them, in

like manner as for rent in arrear and subject

to recovery by distress.

63. To whom Monies for Enſranchisement

from Lord's Rights to be paid.—Monies to be

received for enfranchisement from lord’s rights

to be paid to lord, his heirs or assigns, when

absolute owner, for limited estate or interest,

or under legal disability, to be paid as follows:

If it amounts to two hundred pounds, to be

aid into the bank of England, under the

º Geo. 4, c. 35. -

64. When less than two hundred pounds,

and more than twenty pounds, to be paid into

the bank of England, or to trustees, at the op

tion of the parties.

65. When twenty pounds, to be paid to the

person entitled to the rents and profits.

66. Payment to Steward.—Suins payable to

the steward for compensation to be paid to him,

his executors or administrators.

67. Receipts to be Discharges.—Receipts of

persons to whom money directed to be paid to

fully discharge person making payment; and,

for better evidencing payment, the steward

shall, as to his compensation, forthwith after

payment, and as to payment for enfranchise

ment from lord’s rights, forthwith after pro

duction of receipt for same, signed by the

party entitled to sign the same, enter on the

copy apportionment to be deposited with him

as aforesaid, a memorandum of such payments;

and such memorandum shall be sufficient

evidence of such payments, and discharge

lands and person paying from the sums therein

mentioned to be paid.

68. Lands to become Freehold, &c.—From

and after final confirmation of apportionment

the lands therein comprised shall, subject to

the payment of the enfranchisement consider

ation in favour of lords and stewards as afore

said, become and be of freehold tenure, and

all mortgages affecting the same shall be

deemed and become mortgages in fee of the

same lands, if such enfranchisement consider

ation shall be paid off; and if not so paid off,

mortgages in fee of the equity of redemption

thereof, subject to such mortgage estates re

spectively as aforesaid, for securing such con

sideration; provided that nothing in the act

contained shall operate to deprive any tenant

of any commonable right to which he may be

entitled in respect of such lands; but such right

shall continue attached to such lands, notwith

standing the same shall become freehold.

69. Reservation of Lord's other rights.—The

act not to affect rights of lords of manors to

escheats, fairs, markets, appointments, fran

chises, royalties, rights of chase and in game,

fisheries, &c., or any rights in mines or mine

rals, save that the person whose lands shall be

enfranchised, his heirs, &c. shall have right to

dig for, raise and get stones, lime, slate, clay,

brick-earth, turf, or peat.

70. Substituted Titles.—The lands enfran

chised shall be deemed to be held under the

same title up to the time of enfranchisement

as that under which the same were held at the

time of the enfranchisement, and shall not be
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subject to any estates, rights, titles, interests,

incumbrances, claims or demands affecting the

manor of which the same were holden.

71. Pourer to Lords and Tenants to effect

Enfranchisements independent of the Act.—

For the purpose of affording to the lords and

tenants respectively the opportunity of obtain

ing an enfranchisement of their respective

lands, free from any delay or expense under

this act, it shall be lawful for the lord and

tenants of any manor (whatsoever may be their

interest therein), with the consent of the com

missioners under this act, at any time or times

before such agreement for enfranchisement as

aforesaid shall be entered into, to enfranchise

any of the lands holden of the said manor, in

consideration of a sum of money to be agreed

on between them and the tenants affected, and

certain facilities are given to such enfranchise

mentS.

72. How such Enſranchisement may be ef.

fected—Every such enfranchisement shall be

made by such conveyance, deed or assurance,

as would be adopted for effecting such enfran

chisement if the lords were seised of the manor

for an absolute estate of inheritance in fee

simple in possession.

73, Penalties.—Any person refusing or ne

glecting to make any return, or allow inspec

tion of poor’s rates, or of other documents,

writings or papers, of which inspection is re

quired under this act, or who shall make any

false return or statement not required on oath,

or who shall refuse or neglect to attend and

give evidence and answer such questions to

which answers shall be required by the Com

missioners or Assistant-commissioner for the

purposes of this act, shall, except in cases other

wise provided for) forfeit and pay such sum

for each such refusal, neglect or false return

or statement, not exceeding the sum of five

pounds, as such Commisssioners or Assistant

commissioner shall, by writing under their or

his hands or hand, order and direct, and to be

recovered with costs by distress as aforesaid;

money received for such penalties to be paid

to such persons as Commissioners or Assistant

commissioner shall direct, and applied to

wards costs attending enfranchisement, in

relation to which such refusal, &c. shall arise.

74. Advertisements, Contracts and Awards

not to be liable to Stamp Duties.—No adver

tisement inserted by Commissioners or Assis

tant-commissioner in any newspaper, and no

agreement, award, or power of attorney made,

or confirmed or used under this act, charge

able with any stamp duty.

75. Correspondence of Commissioners relat

ing to this Act to be free of Postage.

76. False Evidence to be deemed Perjury.

Withholding Evidence a Misdemeanor.

77. Limitation of Actions against Commis

sioners, Assistant-commissioners, Justices of

the Peace, &c.

78. Proceedings under this Act not to be

quashed for want ofform, nor to be removed by

Certiorari.

79. Limits of Act.

80. Act may be altered this Session.
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8l. Interpretation Clause.-In construction

of act, unless something in subject or context

repugnant to such construction, the words

after mentioned, or similar words, to extend

to or be construed as herein provided; (that

is to say)

The word “Manor” shall extend to manor,

or reputed manor, of whatsoever tenure the

same may be. •.

The words “Lord” and “Steward” shall

include the person or persons for the time

being filling those respective characters or act.

ing in those respective capacities, whether

those persons shall be lawfully orº
entitled to fill such characters, or act in suc

capacities or not.

he words “Tenant,” or “Tenants,” shall

extend to and comprise persons holding by

copy of court-roll, or as customary tenants, or

#. lands subject to any manorial rights,

and whether holding to them and their heirs or

for life, or in any other manner whatsoever.

The words “Land,” or “Lands,” shall ex

tend to and comprise all lands, of whatever

tenure, holden of the manor, and whether the

interests therein to be affected shall be an

estate of inheritance in fee, or for life or lives

absolute or qualified, or for any other estate

or interest whatsoever. t

The word “Enfranchisement” shall mean

and include the commutation or discharge of

all lands holden of a manor from heriots, or

any other manorial rights.

e word “Person” or “Party” shall ex

tend to and include the Queen’s Majesty, and

any body, politic, corporate or collegiate, as

well as an individual.

Every word importing the “Singular Num

ber” only, shall extend to and include several

persons or parties, as well as one person, or

party, and several things as well as one thing

respectively, and the converse.

Ånd every word importing the “Masculine

Gender” only, shall extend to and include a

female as well as a male.

NEW BILLS IN PARLIAMENT.

Borough COURTS.

This is a bill intituled, “An Act for regula

ting the Mode of establishing Rules of pro

ceedings in the Borough Courts of England

and Wales;” and recites that great difficulty

has been found in framing legal and conve

nient rules for regulating the practice of Bo

rough Courts under the authority, given for

that purpose by an act passed in the session

holden in the fifth and sixth years of the reign

of his late Majesty King William the Fourth,

intituled, “An act to provide for the Regula

tion of Municipal Corporations in England

and Wales,” and by an act passed in the ses

sion holden in the sixth and seventh years of

the same reign, intituled, “An Act for the

better Administration of Justice in certain

Boroughs,” and it is expedient that the power
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to make rules for regulating the proceedings

of such Courts, subject to the approbation

and confirmation of the Judges of the Supe

rior Courts of common law at Westminster,

should be explained, and in some respects en

larged; it is therefore proposed to be enacted,

1. That in every borough in which by charter

or custom there is or ought to be holden a

Court of Record for the trial of civil actions,

every judge of such Court shall have authority

to make, alter and revoke such rules for ap.

pointing the times of holding such Court, for

regulating the forms and manner of proceeding,

the process, appearance, practice, and pleadings

in such Court, and for settling the reasonable

fees of the attornies and officers of the Court

for business transacted therein, as shall from

time to time seem to him necessary and proper

for expediting the business of such Court with

most convenience and at the smallest reason

able expense: Provided always, that no such

rules, or any order revoking or altering such

rules, shall be of any force until they shall

have been allowed and confirmed by three of

the Judges of the Superior Courts of Common

Law at Westminster.

2. That every such Court shall be holden

for the trial of issues of fact and of law four

times at least in each year, and with no greater

interval between the holding of any two suc
cessive Courts than fourteen weeks.

3. That from and after the passing of this,

act, all personal actions brought in the bo

rough Courts of England and Wales shall be

commenced by writ of summons.

DESIGNS COPYRIGHT.

This is a bill to secure to proprietors of de

signs for articles of manufacture the copyright

of such designs for a limited time. It recites

that it is expedient that provision should be

made for securing the exclusive benefit of de

signs for articles of manufacture to the authors

and proprietors thereof for a limited time;

and the following enactments are proposed:—

1. That every proprietor of a new and ori

ginal design, made for any of the following

purposes, shall have the sole right to use the

same for any such purpose during the term of

calendar months, to be computed from

the time of the same being registered according

to this act; and the following are the purposes
referred to:

First. . For the pattern or print to be either

worked into, or worked on, or printed

on, or painted on any article of manu

facture being a tissue or textile fabric,

except linens, cottons, calicoes, muslins,

and any other article within the meaning

of the acts inentioned in the schedule

hereto annexed.*

Second. For the shape or configuration of

* 27 Geo. 3, c. 38 (1787).-An act for the

encouragement of the arts of designing and

printing linens, cottons, calicoes and muslins,

by vesting the properties thereof in the de
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any article of manufacture, except linens,

cottons, calicoes, muslins, and any other

article within the meaning of the acts

mentioned in the schedule hereto annexed.

Third. For the modelling, or the casting,

or the embossment, or the chasing, or the

engraving, or for any other kind of im

pression or ornament on any article of

manufacture, not being a tissue or textile

fabric.

But no person shall be entitled to the bene

fit of this act, unless the design have before

publication been registered according to this

act, and unless such person be registered ac

cording to this act, as the proprietor of the

design, and unless after publication of the de

sign every article of manufacture published

by him, on which such design is used, have

thereon the name of the first registered pro

prietor, and the number of the design in the

register and the date ofthe registration thereof.

And the author of every such new and ori

ginal design shall be considered the proprietor,

unless he have executed the work on behalf of

another person for a valuable consideration;

in which case such person shall be considered

the proprietor, and shall be entitled to be re

gistered in place of the author; and every

person purchasing for a valuable consideration

a new and original design, or the exclusive

right to use the same for any one or more of

the above-mentioned purposes, shall be con

sidered as the proprietor of the design, for all

or any one or more of such purposes, as the

case happens to be.

2. That every person purchasing a new and

original design, may enter his title in the re

gister hereby provided; and any writing pur

porting to be a transfer of such design, and

signed by the proprietor thereof, shall, without

any stamp, operate as an effectual transfer;

and the registrar shall, on request, and the

production of such writing, insert the name

of the new proprietor in the register; and the

following may be the form of such transfer

and of such request to the registrar.

Form f transfer and authority to re

gister.—I, A. B., author (or proprietor)

of design, number , having transferred

my right thereto (or if such transfer be

partial) so far as regards the making of

(describe the articles of

manufacture with respect to which the

signers, printers and proprietors for a limited

time.

29 Geo. 3, c. 19 (1789).—An act for con

tinuing an act for the encouragement of the

arts of designing and printing linens, cottons,

calicoes and muslins, by vesting the properties

thereof in the designers, printers and pro

prietors for a limited time.

34 Geo. 3, c. 23 (1794).-An act for amend

ing and making perpetual an act for the en

couragement of the arts of designing and

printing linens, cottons, calicoes and muslims,

by vesting the properties thereof in the de

signers, printers º proprietors for a limited

time.
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right is transferred) to B. C., of

do hereby authorize you to insert his

name on the register of designs accord

ingly.”

Form of Request to register.—I, B. C.,

the person mentioned in the above trans

fer, do request you to register my name

and property in the said design, according

to the terms of such transfer.

3. That during the existence of such ex

clusive right no person shall either do, or

cause to be done, any of the following acts in

regard to a registered design, without the li

cence or consent in writing of the registered

proprietor thereof; (that is to say)

No person shall use for the purposes afore

said, or any of them, or print or work, or

copy such registered design, or any ori

ginal part thereof on any article of manu

facture for sale. -

No person shall publish, or sell, or expose

to sale, or barter or in any other manner

dispose of for profit, any article whereon

such registered design or any original part

thereof has been used, knowing that the

proprietor of such design has not given

his consent to the use thereof upon such

article,

No person shall adopt any such registered

design on any article of manufacture for

sale, either wholly or partially, by making

any addition to any original part thereof,

or by making any subtraction from any

original part thereof.

And if any person commit any such act, he

shall for every offence forfeit a sum not less

than pounds, and not exceeding fifty

pounds, to the proprietor of the design, in re

spect of which such offence has been com

mitted.

4. That the party injured by any such act

may recover such penalty as follows;

In England, either by an action of debt or

on the case, against the party offending,

or by summary proceeding before two

justices having jurisdiction where the party

offending resides; and if the party in

jured proceed by such summary proceed

ing, any justice of the peace, acting for

the county, riding, division, city or bo

rough where the party offending resides,

may issue a summons requiring such party

to appear on a day and at a time and place

to be named in such summons, such time

not being less than eight days from the

date thereof, and every such summons

shall be served on the party offending,

either in person or at his usual place of

abode ; and either upon the appearance

or upon the default to appear of the

party offending, any two or more of such

justices may proceed to the hearing of the

complaint, and upon proof of the offence,

either by the confession of the party of.

fending, or upon the oath or affirmation

of one or more credible witnesses, which

such justices are hereby authorized to

administer, may convict the offender in a

penalty of not less than pounds, or
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more than pounds, as aforesaid,

for each offence, as to such justices doth

seem fit; and if the amount of such pe

nalty or of such penalties and the costs

attending the conviction, so assessed by

such justices, be not forthwith paid, the

amount of the penalty or of the penalties

and of the costs, together with the costs

of the distress and sale, shall be levied by

distress and sale of the goods and chattels

of the offender wherever the same happen

to be in England; and the justices before

whom the party has been convicted, or on

proof of the conviction, any two justices

acting for any county, riding, division,

city or borough in England where goods

and chattels of the person offending hap

pen to be, may grant a warrant for such

distress and sale, and the overplus, if any,

shall be returned to the owner of the

goods and chattels, on demand,

In Scotland, either before the Court of

Session, or before the Sheriff’s Small

Debt Court of the county or place where

the offence was committed.

In Ireland, either by action in a Superior

Court of Law at Dublin, or by civil bill

in the Civil Bill Court of the county or

place where the offence was committed.

And no action or other proceeding for any

offence under this act shall be brought after

the expiration of six calendar months from the

commission of the offence; and in such action

or other proceeding every plaintiff or prose

cutor shall recover his full costs of suit or of

such other proceediug.

5. For the purpose of registering designs

for articles of manufacture, in order to obtain

the protection of this act; Be it enacted, that

the Lords of the Committee of Privy Council

for the consideration of all matters of trade

and plantations may appoint a person to be a

registrar of designs for articles of manufac

ture, and, if the Lords of the said Committee

see fit, a deputy registrar, clerks and other

necessary officers and servants; and such re

gistrar and deputy registrar shall hold their

offices during the pleasure of the Lords of the

said Committee; and the Lords of the Trea

sury may from time to time fix the salary or

remuneration of such registrar, deputy regis

trar, clerks, officers and servants, and, subject

to the provisions of this act, the Lords of the

said Committee may make rules for regulating

the execution of the duties of the office of the

said registrar, and such registrar shall have a

seal of office.

6. That the said registrar shall not register

any design unless he be furnished with two

copies or drawings of such design, accom

panied with the name and place of abode of

the proprietor thereof; and the registrar shall

register all such copies from time to time suc

cessively, as they are received by him for that

purpose, and on every such copy he shall affix

a number corresponding to such succession,

and he shall file one copy in his office, and the

other he shall return to the person by whom

the same has been forwarded to him; and in
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order to give ready access to the copies of de

signs so registered, he shall keep a classified

index of such copies of designs.

7. Certificate of registration of design.

8. Fees of registration and application there.

of.

9. Penalty for extortion.

10. Official privilege of franking.

11. Interpretation clause.

12. Commencement of act.

13. Alteration of act.

douBLE AND TREBLE Costs.

This is a bill “To amend the Law relating to

Double and Treble Costs, to pleading the

General Issue, and to Notice and Limitation of

Action in certain cases;” and recites that

divers acts of parliament, public, local and

F. contain enactments or provisions re

ating to the recovery of double, treble or

other costs, in certain cases, and to the plead.

ing of the general issue, and the giving any

special matter in evidence at any trial to be

had for any matter done in pursuance of or

under the authority of the said acts, and to the

giving of notice of action before any action

shall be commenced; and that it is expedient

that the law should be altered in such respects;

it is therefore proposed to be enacted,

1. That so much of any clause, enactment,

or provision in any actor acts commonly called

local and personal, whereby it is enacted or

provided that either double or treble costs, or

any other than the usual costs between party

and party shall and may be recovered, shall

be and the same are hereby repealed: Pro

vided always, that in lieu thereof, the usual

costs between party and party shall and may

be recovered, and no more. -

2. That so much of any clause, enactment

or provision in any public act or acts, whereby

it is enacted or provided, that either double

or treble costs or any other than the usual

costs between party and party shall or may

be recovered, shall be and the same are

hereby repealed: provided always, that in

stead of such costs the party or parties here

tofore entitled to such double, treble or other

costs, shall receive such full and reasonable

indemnity as to all costs, charges and ex

penses incurred in and about any action, suit,

or other legal proceeding, as shall be taxed

by the proper officer in that behalf, subject to

be reviewed in like manner and by the same

authority as any other taxation of costs by

such officer. -

3. That so much of any clause or provision

in any act or acts commonly called local and

personal, whereby any party or parties are en

titled or permitted to plead the general issue

only, and to give any special matter in evidence

without specially pleading the same, shall be

and the same is hereby repealed. . . . . . .

4. And that it is expedient that the law

should be uniform with respect to notice of

action in all cases where such notice of action

is required; be it therefore enacted, that from

and after the passing of this act, in all cases
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where notice of action is required, such no

tice shall be given

at least before any action shall be commenced;

and such notice of action shall be sufficient,

any act or acts to the contrary thereof notwith

standing.

5. And whereas divers acts, commonly

called local and personal acts, contain clauses

limiting the time within which actions may be

brought for any thing done in pursuance of

the said acts respectively : and whereas the

periods of such limitations vary very much,

and it is expedient that there should be one

period of limitation only ; be it therefore

enacted, that from and after the passing of

this act, the period within which any action

may be brought for any thing done under the

authority or in pursuance of any local and

personal act, shall be years, or in case

of continuing damage, then within

years after such damage shall have ceased;

and that so much of any clause, provision or

enactment by which any other time or period

of limitation is appointed or enacted, shall be

and the same is hereby repealed.

THE WACANT MASTERSHIP, AND

other, MATTERS.

We see no reason for changing our opinion

that the present session promises to be a

most important one in a legal point of view.

Our number of this week, which we have

been obliged to increase to double its usual

size, in order to keep pace with the full tide

of alteration which has set in, is evidence

of this ; and although having thus headed

the stream, we shall do our best to keep

pace with it for the future with our usual

allowance of space, yet we have thought it

absolutely necessary to lay the various pro

posed measures contained in this number

at some length before our readers. It is a

great mistake to suppose that a bill is of no

importance, either to the student or the

practitioner. These bills may soon become

acts, and it is of the utmost consequence to

attend to them in their progress through

Parliament. The bills which we now give

affect every class of the profession, and it is

highly essential to consider attentively their

provisions, ere they have “passed that

bourne” where no alteration may be made.

Almost every night some event takes place

of interest to the profession: a notice is

given,-a motion is made,-a billis brought

in or altered,—which may affect the ex

isting law and practice materially. Since

our last general notice (ante, p. 290) seve

ral things are to be mentioned. There is a

perfect swarm of Small Debts Court bills,

in spite of the general measures having that
VOL. XVII.-No. 514.
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object, which have been introduced or talked

of, in both Houses of Parliament. The time

for bringing them in expired yesterday.

Captain Pechell, who “practises as a sea

attorney,” has not, we think, brought

in his nostrum in the present Session;

but on Tuesday he again endeavoured to

alter the common law as to the liability of

inn-keepers; meeting, however, as it ap

pears to us, a just defeat. Mr. Baines has

postponed his bill as to First Fruits and

Tenths until after Easter, and will then re

introduce it in a modified shape. Our

weekly list will show the state of the other

bills, and all these have been, or are to be

introduced before Easter.

After the recess, we still continue, (not

withstanding the contradiction given) to

believe that some measure will be intro

duced for the remedy of the arrears in Equity.

We cannot conceive that they will be allow

ed to continue in their present state. In

the meantime, we may notice that the

vacant Mastership, caused by the resign

ation of Mr. Cross, is not yet filled up—

very much to the inconvenience of the suitor

and the profession. The best, and we be

lieve the true reason for this delay is, that

some general plan is to be brought forward,

and, amongst other things, we have heard

that it is intended to abolish the Court of

Review, and that one of the present re

maining Judges may be prevailed on to

take the Mastership. But we think that

the saving a thousand a year in a pension,

is a very bad excuse for leaving both the

Court of Review and the Master's Office in

an unsettled state. From its first establish

ment we have always prophesied that the

Court of Review was a doomed Court—

gº built in the eclipse,

And rigged with curses.”

Its history has been a strange one, and it

forms a warning to all succeeding times, of

attempting to form a Court which has not

the confidence of the profession and the

public. Composed of ill-assorted materials,

which by no means improved by time, it has

been allowed to exist apparently on the

principle of a tontine : the Judges forming

a curious illustration of joint-tenancy and

the doctrine of survivorship. First, Mr.

Justice Pell dies, and the three survivors

take his interest; then the Chief Judge

vacates his seat, and his interest seems to

be held to vest in the two remaining Judges.

Now the act for establishing this Court, 1 & 2

W. 4, c. 56, s. 2, enacts, that “the said

Judges, or any three of them, shall form a

Court of Review.” ye doubt, therefore,

2
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whether two can legally perform the func

tions of the Court. We submit, that some

other arrangement must be speedily made

for conducting both Bankruptcy and Equity

business. Far be it from us, either now,

or at any former time, to utter one dis

paraging word as to the learned and ex

cellent persons who were the late, or are

the remaining Judges of the Court. It is

the Court of which we complain— not of its

Judges: they have been placed in no very en

viable position, and should be properly pro

vided for; all that we at present regret is,

that they should be left where they are—to

use the language of a poetical friend" of

ours “like rocks, parted asunder by a

storm.”

In the mean time we trust that the Mas

tership will be filled up, and we may add,

that the general voice of the profession has

named Mr. Duckworth for the situation,

and we heartily echo the call.

POPULAR

OPINION OF ATTORNEYS.

As our pages are read rather by the pro

fession than the public at large, the attacks

which are occasionally made on the character

and respectability of attorneys, would more

appropriately appear in a public than a pro

fessional Journal. Our attention, however,

has been called to the report of some re

a This same friend of ours declares to us,

that passing the Court of Review, about the

time of the appointment of Mr. Justice Ers

kine, business having been some time over, (it

being about half-past eleven o’clock) he dis

tinctly heard the following song, sung by two

WO1CeS:—

1st Poice.—Oh! where, and oh where is my

Highland laddie gone :

Oh where, and oh! where is my

Highland laddie gone !

2d Poice.—He's gone to my Lord Chancellor,

and the Queen upon her throne.

And it's oh in my heart that I

wish him safe at home.

Chorus.-And it’s oh ; in my heart that I

wish him safe at home.

And afterwards, on the arrival of agentleman,

1st Poice.—Whar ha’ you been a’ the day, my

boy Tammy

2d Poice.—Whar ha’ you been a' the day, my

boy Tammy

3d Poice.—At the back o' yonder brae,

At the back o' yonder brae,

courting o' my Lambie.

We cannot, however, vouch for this on our

own authority.
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marks made by the Honourable Colonel

Stanhope on the 27 February, at the Annual

General Meeting of the Proprietors of the

University College, London, for the purpose

of electing a president, officers and council,

for the ensuing year, and to receive the re

port for the past year. Lord Brougham, .

the president, was in the chair. Before the

business commenced,

Colonel Stanhope protested against the pow

er of Mr. Tooke, the Chairman of the Board

of Management, in being permitted, without

opposition, to nominate six gentlemen to suc

ceed the same number, who must leave the

council every year, according to the charter.

Mr. Tooke thus proved himself the sovereign

of the University; and as long as an attorney,

(a member of a profession in which the public

generally had little conſidence, and against

which many had a decided dislike) was per

mitted to exercise such a controul, the metro

politan seat of learning would remain in its

unfinished state, all stairs and cupola; pupils

would not flock to it, and the dividends which

the proprietors had been so long promised,

would be still not forthcoming. He protested

against the obstinacy of Mr. Tooke in thus

coming forward every year with his house list.

The Chairman said, so far from Mr. Tooke

having the power to place whom he liked on

the council, he had desired to have three

members elected—three most respectable and

competent men—but they were rejected. Mr.

Tooke merely nominated in his individual ca

pacity, and the council generally having as yet

more elective force than the proprietors, who

would vote in different ways, returned men

who were in every way qualified. If the pro

prietors did not like the system, they had the

remedy in their own hands. Of the six, who

should be nominated, the proprietors them

selves had nominated but one, leaving Mr.

Tooke to nominate five. Thus, it was clear, he

.." did that which the proprietors neglected

to do.

The noble Lord then highly eulogised the

genius, talents, and generosity of Mr. Tooke

towards the Institution—he declined the pro

fessional emoluments he might have drawn

from the University.

Mr. Tooke has well vindicated the pro

fession of which he is a distinguished mem

ber, by a letter addressed to the Editor of

The Morning Chronicle, from which we

extract the following passages:

“I regret that in the proceedings, and your

report of the General Meeting of the Proprie

tors of the University College, London, public

attention was partially diverted from contem:

plating the interesting statement then presented

of the satisfactory progress of that Institution

to matter relating personally to myself.

“Were I to attach any importance to the

source whence that matter emanated, I should

have reason for self-gratulation in the obvious

inference, that being considered invulnerable



Popular Opinion of Attorneys.

in all that affects my character and conduct in

and out of the College, my profession should

constitute the only ground of animadversion;

while by a singular perversion of intellect, it

was accompanied by an allegation of want of

confidence on the part of the public in the

members of that profession, when it is a no

torious fact that they individually enjoy the

the implicit confidence, and are faithful coun

sellors in all the most important transactions

of private life of every class of the community,

from the highest to the lowest. It has, how

ever, invariably consisted with my experience

to observe that those, both the great vulgar,

and the small, who are most vehement in their

censures on attorneys and solicitors, have been

themselves in their own persons or in those of

their immediate connections, the objects or

subjects of one or other of the two great du

ties of my profession, namely, of exposing

fraud or protecting folly, and I am, therefore,

as little surprised at witnessing and partaking

the odium necessarily attaching to those pro

cesses, as I should be at hearing a pick-pocket

insist, in the most emphatic terms, on his

strong prejudice against policemen.”

The remarks made by the honourable

proprietor on Mr. Tooke, are peculiarly

futile. Never before was such an absurd

personality uttered. The old joke of Dr.

Johnson, that “he did not like to speak ill

of any man behind his back, but he was an

attorney,” is here said in sober seriousness.

The gallant Colonel seems to have been

galled by seeing that the Chairman of the

Committee had more influence than him

self in the “metropolitan seat of learning;”

but when added to this, the influential

party was one of the despised race of attor

neys, the grievance was wholly intolerable.

How could the proprietors think of allowing

“a member of the profession in which the

public generally had little confidence,” to

rule so absolutely over their affairs : The

honourable proprietor was effectually an

swering himself by his own statement, and

giving another striking instance in which

the zeal and talents, the energy and intelli

gence, the honourable conduct, the high

integrity, the sagacity and judgment of at

torneys have inspired (the very opposite of

his statement) the highest degree of confi.

dence : insomuch, that amidst a governing

body, consisting of several of the most dis

tinguished Peers and Commoners, Mr.

Tooke, from the foundation of the Univer

sity down to the present time, has enjoyed

so large a share of the confidence, as well

of the proprietors as of the council, that he

is permitted to suggest the majority of the

names of those who are the fittest to ma

nage the affairs of the establishment.

So far regarding the futility of the indi
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vidual attack; but we wish to say a few

words on the general charge against “the

profession in which the public (it is said)

has little confidence, and against which

many have a decided dislike.” That there

are many who have a deeided dislike to all

lawyers, as well as all law, we shall not

dispute, and Mr. Tooke has sufficiently

explained the reason. We are willing also

to admit that the prejudice against attorneys

is not of small extent, even amongst persons

who may not “fear in every bush an offi

cer;” and it is easy to trace the cause of

this prejudice. First, in a flock of 10,000, it

may be admitted that there are some black

sheep. In the army, there are some cowards,

who are doubtless expelled as soon as they

are discovered. In the law, there are some

rogues, and they also are expelled whenever

they can be convicted. We shall not throw

on any of the other professions, whether

civil or military, the faults of individuals;

and we expect the like measure of justice

in behalf of the law. But secondly, the

prejudice against attorneys arises from an

other and very general source. In the vast

majority of legal proceedings, the plaintiff

and defendant stand in a more or less de

gree of personal hostility. According to

the character of the parties, they hate each

other with a perfect hatred, and use all sorts

of uncharitable names, not only against

their several opponents, but against the at

torneys of their opponents. The plaintiff

vituperates the defendant for resisting a just

demand, and denounces the defendant's at

torney as assisting him in his fraud, and as

little better, (nay, sometimes worse) than

the wrong-doer himself. On the other

hand, the defendant curses, both loud and

deep, the iniquity of the plaintiff, and the

rascally attorney who perverts justice to

the purposes of oppression. In this frame

of mind the parties proceed to trial,—and

trials are expensive things. Even the

winner loses something, and the party non

suited, or against whom a verdict is pro

nouncca, never forgives the opposite attor

ney. The malice proceeds so far, that on

circuits, briefs are delivered, which, how

ever distinguished by a multiplicity of words,

mean, when translated and condensed, no

thing more (as we have heard a hundred

times) than this : “we have no defence,

but please to abuse the plaintiff's attorney.”

As Mr. Justice Halliburton says, (speaking

through Mr. Samuel Slick) “every feller

that goes yelpin home from a court-house,

smarting from the law, swears he is bit by

a lawyer.”

2 B 2
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NOTICES OF NEW BOOKS.

The Rights of Persons, according to the

Tert of Blackstone, incorporating the

Alterations down to the present time. By

James Stewart, of Lincoln's Inn, Esq.,

Barrister at Law, M. P. London: E.

Spettigue, 1839.

We noticed about two years ago Mr. Stew

art's “Principles of Real Property,” ac

cording to the text of Blackstone, incor

porating the alterations down to the time

of publication * The former work com

prised the second volume of Blackstone,

or “The Rights of Things:” the present

book is founded on the first volume, or

“The Rights of Persons.” Consistently

with the nature of this part of the Com

mentaries, Mr. Stewart has been enabled

to preserve the whole of the original text,

converting such portions only as have un

dergone any change, into an historical

statement of the law, as it then existed, and

adding the new law, not by way of note, but

in the body of the work.

Participating in the general respect which

is felt for the genius of Blackstone, we re

joice that his original text continues to be

preserved, and we by no means wish that

the successive editors of the Commentaries

on the old plan should discontinue their

labours. The entire text of Blackstone, as

he finally left it, with notes showing the

changes, must still remain a stock-book for

the public use. Notwithstanding, how

ever, our habitual reverence for the fame of

the learned commentator, we heartily wel

come this new work of Mr. Stewart, which

aims to serve both the public and the pro

fession. There are various opinions regard

ing the best method of editing the Commen

taries: some annotators overwhelming the

text by practical notes and minute details,

and others following, with more or less suc

cess the design of the original, but still

giving the whole of the text, whether the

law remain unaltered, or be modified, or

wholly abolished. We think the method

adopted by Mr. Stewart a great improve

ment for purposes of study, although the old

plan may have its advantages and admirers.

The following remarks of Mr. Stewart

upon the original work, and the usual mode

of editing it, are deserving of attention:

“The Commentaries of Mr. Justice Black

stone, as a work designed to give information

on the laws of this country, may be considered

in two lights. They may be viewed as a

methodical and elegant statement of what the

a See 13 I. O. 465.
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law was about sixty years ago, when they re

ceived the last corrections of their author, or

as an authentic account of the law at the pre

sent day. In the former light their use remains

unimpaired, and they must be read with profit

§ all who wish to study the legal history of

reat Britain; but it is obvious that, in the

latter, they have lost much of their original

value. They can no longer be referred to for

the existing law, and their practical advantages

are thus unavoidably diminished. The lawyer

may, indeed, know what part is now obsolete,

or what statute has been repealed, but the

general reader and the student are only able to

guess at the alterations, or may be ignorant of

them altogether.

“This is so obvious, that had not the work,

as a whole, surpassing merit, and did it not

continue in many parts of great authority, it

would long since have fallen out of public

notice : but it is still a most popular legal text

book, and is constantly referred to as well by

professional as unprofessional readers. To

render it suitable to the market, therefore, the

alterations have, to some extent, been added

from time to time by editors of lesser or

greater repute, by way of note. This mode

of conveying the necessary information, it will

hardly be disputed, is always an inconvenient

and unsatisfactory one, more especially to the

student.”

Mr. Stewart observes, that it seemed to

merit consideration whether another mode

might not be adopted—that of incorporating

the alterations in the text, and endeavouring

to render the whole work a continuous and

uniform statement of the law as it stands at

the present day; and he next proceeds to

describe the course he has adopted on this

occasion:

“The volume now presented to the reader,

the foundation of which is the first volume of

Blackstone’s Commentaries, has been com

piled on this plan; and the writer has been

encouraged to proceed with it, by the favour

able reception which the second volume has

met with, compiled in this manner on the

same plan.

“In the present volume, as in the last, the

desire has been to alter as little as possible,

and not to overlay the text with matter un

suited to an elementary work, but simply to add

the change made by statute or decision, always

referring to the authority for the alteration.

Where, however, the change is an important

one, a full account of it has been given.

“But there is this difference in the mode

of editing this volume that no portion of the

original work has been omitted, and the text,

with its illustrations and authorities where no

alteration has occurred, remains in its former

State.

“The present writer has endeavoured to give

the effect of all the important constitutional

alterations made in the present century; but he

has not ventured to obtrude any political

opinions of his own on the reader.
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“In undertaking this task, which he has now

imperfectly performed, he was hardly aware

of the labours he had imposed on himself.

There is hardly any chapter of this work

which has not required most essential altera

tion, more especially occasioned by the ex

tensive changes made in every department

of the law within the last few years. That

many of them have escaped him, in spite of

some diligence, he cannot doubt; but having

already experienced much indulgence at the

hands of the profession, he is emboldened to

ask for it once more.”

It may be useful to many of our readers

to notice the chief alterations which have

been effected in recent times, and are com

prised in the present volume. These, by

the research and labour of the author have

been appropriately introduced into the seve

ral chapters to which they belong.

Section I. is converted from a particular

address on the opening of the Vinerian Lec

tures to a general Essay on the Study of the

Law ; and an account is given of the present

inns of Court and Chancery, and the public

lectures now delivered on the law, and the

course now to be pursued by students.

Section II.-The question is examined

whether, according to the theory of the

British constitution, the powers of King,

Lords, and Commons, must be co-equal.

Section III.-Instances in which modern

judges have not abided by precedent; the

feeling of the present age is to abolish par

ticular customs; how far the practice of

conveyancers is attended to ; alteration of

the law as to its being necessary to show,

in proving all customs, that they commenced

before the time of legal memory—new il

lustrations of the rules relating to the con

struction of the statutes; proposed consoli

dation of the statutes.

Section IV. — Abolition of the Welch

courts; the alteration as to Scotlond by the

Scotch Reform Act and in the administration

of justice; the Union between England and

Ireland, and the subsequent alterations in

the law and constitution; the alteration as

to the Isle of Man; alterations in colonial

law as to Hanover; alteration as to coun

ties palatine.

Chapter I.- Effect and objects of the

Reform Act, 2 and 3 W. 4, c. 45; the mi

tigation of our criminal code by recent sta

tutes; the effect of the Act for the Abolition

of Imprisonment for Debt, 1 & 2 Vict. c.

110; and as to the present right of peti

tioning Parliament.

Chapter II.-Alteration as to the manner

of assembling Parliament; as to Lords spi

ritual by the Union with Ireland; as to

Lords temporal by the Union with Scot

3"3

land and Ireland; in the number of repre

sentatives of England, Scotland, and Ireland

by the Reform Act; alteration as to the

oath to be taken by Members of Parliament

by the 10 Geo. 4, c. 7, and 1 Will. 4,

c. 9; as to Members of the House of Com

mons becoming bankrupt: the alteration

made by the Reform Act, as to electors

for counties and boroughs; the registration

of voters under the Reform Act; alteration

made in the qualification of Members of the

House of Commons by the 1 & 2 Vict.

c. 48; alteration as to vacancies during

recess, by the 24 Geo. 3, c. 26, and 52 Geo.

3, c. 144; and as to the law of bribery by

the 49 Geo. 3, c. 118; alteration as to the

mode of proceedings at elections by the

Reform Act, and 5 & 6 Will. 4, c. 36, and

6 & 7 Will. 4, c. 102; as to election peti

tions by the 10 Geo. 4, c. 22; effect of

the demise of the Crown on Parliament by

the 37 Geo. 3, c. 127.

Chapter V.-Alterations as to the Privy

Council; as to the oath of a Privy Coun

cillor : the Judicial Committee of the Privy

Council, established by 3 & 4 Will. 4, c.

41; the executive authority is now vested

in the Cabinet Council.

Chapter VII.-The modern practice as to

letters of marque; alteration of the law as

to aliens, by the 6 Will. 4, c. 11; as to the

exportation and importation of arms; as to

enlistment in foreign service; the alteration

of the law as to the regulation of weights

and measures by the 5 and 6 Will. 4, c. 63;

the alteration of the law as to a legal ten

der, by 56 Geo. 3, c. 68; as to ecclesias

tical convocations; the transfer of the ap

peal in ecclesiastical causes from the Court

of Delegates to the Judicial Committee of

the Privy Council.

Chapter VIII.-The recent alteration as

to First Fruits and Tenths; the alteration

in the management of the Crown lands; the

abolition of various legal sinecures in the

reigns of Geo. 4 and Will. 4; the altera

tion as to wrecks, by 1 Vict. c. 89, and 1

& 2 Vict. c. 120; the alteration as to the

confinement of lunatics in private mad

houses, by the 2 and 3 Will. 4, c. 107;

and as to commissions of lunacy by the

1 & 2 Vict. c. 73; the conversion of the

annual taxes, land-tax and malt-tax, into

perpetual taxes; the Act for the redemption

of the land-tax, 42 Geo. 3, c. 116; the

malt-tax converted into a perpetual tax, by.

the 3 Geo. 4, c. 18; the extensive and im

portant alterations in the law relating to

the Customs; in the Excise; in the stamps

and assessed taxes during the reign of Geo.
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3, Geo, 4, Will. 4, and Vict. ; the privilege

of franking regulated by 1 Vict. c. 36; the

alterations which have taken place in the

gross increase of the extraordinary revenue

and in the National Debt; the formation of

the Consolidated Fund, by the 27 Geo 3,

c. 13, and 56 Geo. 4, c. 98: the establish

ment of the Sinking Fund, by the 26 Geo.

3, c. 31, and its regulation under the 10

Geo. 4, c. 27; the new regulation of the

royal allowances in the reign of Will, 4

and her present Majesty.

Chapter IX—Recent alteration in the

appointment of the sheriff; the writ of trial

to the under-sheriff by 3 & 4 Will. 4, c. 42;

the Acts relative to prison discipline, 4 Geo.

4, c. 64; 5 & 6 Will. 4, cc. 38 and 76;

1 & 2 Vict. c. 82;-the fees of coroners

regulated by the 1 Vict. c. 68; other sta

tutory regulations as to coroners; the esta

blishment of the New Police, by the 10

Geo. 4, c. 44; the General Highway Act,

5 & 6 Will. 4, c. 50; the New Poor Law

Act, 4 & 5 Will. 4, c. 76.

Chapter X.-Alteration in the oaths of

allegiance, &c., by 9 Geo. 4, c. 7.

Chapter XI.-The abolition of benefit

of clergy by 7 & 8 Geo. 4, c. 28;

the regulation of the trading of cler

gymen, and their becoming partners in

public companies, by the 57 Geo. 3,

c. 99; the 1 Vict. c. 10; and the 1 & 2

Vict. c. 106;—the alteration as to the

archbishopricks, bishopricks, &c., made by

the Ecclesiastical Commission and the 6 &

7 Will. 4, c. 77; the general effect on the

clergy by the Benefices Plurality Act, as to

residence, pluralities, &c., 1 & 2 Vict. c.

106.

Chapter XII.-Relaxation of the maxim

in judicio non creditur nisi juratis; the set

tlement of rank of Scotch and Irish Peers

at the Unions; the institution of the Guel

phic order; alterations in the table of

Precedence, by the 53 Geo. 3, c. 24, and the

1 & 2 Will. 4, c. 56.

Chapter XIII.-Alteration in the law re

lating to the Militia since the time of Black

stone; power now given by the Mutiny

Act to billet, and further regulation of the

army by that act as now passed; repeal of

the old Navigation Act, and new regulation

of the Merchant Service by the 6 Geo. 4,

cc. 109 & 110; power of detainer in Royal

Navy regulated by the 5 & 6 W. 4, c. 24;

alteration as to arrest by the Mutiny Act,

and the 1 & 2 Vict. c. 110.

Chapter XIV.-The abolition of slavery,

by the 3 & 4 W. 4, c. 73; the qualifica

tion of the jurisdiction of justices as to ser
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vants' wages, and other matters, by various

statutes; the repeal of the stat. 5 Eliz. c.

4, as to trading, by the 54 Geo. 4, c. 96,

and 5 & 6 Will. 4, c. 76; the stat. 32 Geo.

3, c. 56, as to giving a false character to a

Servant.

Chapter XV.-Alteration of the law as

to incestuous marriages, by the 5 & 6 Will.

4, c. 54; the great alteration in the law of

marriage, by the Marriage Act, 4 Geo. 4,

c. 76, and the 6 & 7 Will. 4, c. 85 ; alte

ration as to the rights of the wife by Fine

and Recovery Abolishment Act, 3 & 4

Will. 4, c. 74, and the Dower Act, 3 & 4

Will. 4, c. 105.

Chapter XVI.-Many material alterations

in this chapter are made by the Poor Law

Amendment Act, 4 & 5 Will. 4, c. 76, as

to liability to maintain children, both legiti

mate and illegitimate ; the repeal of the

restrictions against a Roman Catholic Edu

cation by the 10 Geo. 4, c. 7.

Chapter XVII.-The wills of all persons

under 21 rendered invalid by the 1 Vict.

c. 26 ; re-enactments of the Trustee Acts,

by the 1 Will. 4, c. 60.

Chapter XVIII.-The Municipal Corpo

ration Act, 5 & 6 Will. 4, c. 76. The 4 &

5 W. 4, c. 94, and 1 Vict. c. 73, giving

certain unincorporated companies the pri

vileges of corporations.

As an illustration of the Author's method

of incorporating the alterations in the law

with the original text, we may select the

following from the chapter on the Clergy,

in which the several important provisions of

recent statutes are thus stated:—

“In cases also of felony, a clerk in orders

had formerly the benefit of his clergy, without

being branded in the hand; and might like

wise have had it more than once; in both

which particulars he was distinguished from a

layman; but this benefit of clergy was entirely

abolished by the 7 Geo. 4, c. 28, s. 6. As they

have their privileges, so also the clergy have

their disabilities, on account of their spiritual

avocations. Clergymen, we have seen, are in

capable of sitting in the house of coininons;

and by statute 21 Hen. 8, c. 13, were not (in

general) allowed to take any lands or tene

ments to farm, upon pain of 10l. per month,

and total avoidance of the lease; nor upon

like pain to keep any tanhouse or brewhouse;

nor should engage in any manner of trade,

nor sell any merchandize, under forfeiture of

the treble value. Which prohibition is con

sonant to the canon law. However, by the

statute 57 Geo. 3, c. 99, spiritual persons be

neficed, or performing spiritual duties, might

take to farm eighty acres of land, but no more,

without the written consent of the bishop of

the diocese; but, by the same act, the same
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persons were forbidden to carry on any trade

or dealing for profit upon pain of forfeiting

the value of the goods by them bought to

sell again, and their contracts in any such

trade or dealing were declared to be utterly

void. And it has very recently been deter

mined that a joint stock banking company is

within the meaning of this last statute, and

that a contract made with a banking company,

of which any spiritual persons were partners

or members, was void. This decision having

excited much alarm among persons interested

in these and other similar companies, it has

been enacted by the 1 & 2 Vict. c. 10, s. 1,

that no association or co-partnership then

formed, or which might be formed before the

end of the next session of parliament, (that is,

the session of 1839), nor any contract entered

into by any of them, shall be illegal or void, or

occasion any forfeiture by reason of any spi

ritual person being or having been a member,

manager or director. And by a subsequent

statute of the same session, 1 & 2 Vict. c. 106,

after repealing the 57 Geo. 3, c. 77, it is

enacted (s. 28), that spiritual persons are not

to take a farm for occupation above eighty

acres, without the consent of the bishop, and

then not beyond seven years, under a penalty

of 40s. an acre; and by s. 29, that no spiritual

person shall engage in trade, or buy, or sell,

or deal for profit, “unless in any case in which

such trading or dealing shall have been or

shall be carried on by or on behalf of any

number of partners exceeding six, or in any

case in which any trade or dealing shall have

devolved, or shall devolve, upon any spiritual

person, or upon any other person for him, or

to his use, under or by virtue of any devise or

bequest, &c : but in none of the foregoing

excepted cases shall it be lawful for such spi

ritual person to act as a director or managing

partner, or to carry on such trade or dealing

as aforesaid, in person.” But by s. 30, this is

not to extend to spiritual persons engaged in

keeping a school, or as tutors, or in respect of

anything done, or any buying or selling in

such employment, or to selling any thing bond

fide bought for the use of the family, or to

disposing of books by means of a bookseller,

or to being a manager or director in any be

nefit society, or life or fire assurance society.

Spiritual persons illegally trading may be sus

pended, and for the third offence deprived,

(s. 31).”

So also in treating of the theory of the

British constitution, the effect of the Reform

Act is thus noticed :-

“If it be true that there would be an end of

the constitution, if at any time any one of the

three should become subservient to the views

of either of the other branches, then assuredly

the constitution is at an end : for it would be

difficult to contend, that in the times of Hen.

8, and Elizabeth, the two houses of parlia

ment were not subservient to the crown, or

that before the Reform Act the House of

Lords had not the ascendency, or that since
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that act the House of Commons have not had

it. Indeed, it seems difficult to name any

eventful period of our constitutional history

where the exact equilibrium of power referred

to by Blackstone existed. That this supposed

theory of our constitution is now denied by

political writers of different parties, is at any

rate indisputable.”

Again, on the subject of the King's pre

rogative in regard to the coin of the realm,

the alteration made in 1816 (which had not

been noticed by other annotators), is here

pointed out. In stating the doctrine that

penal statutes must be construed strictly,

Mr. Stewart, very properly, in lieu of re

peating the examples mentioned by Black

stone, of the l Edw. 6, c. 12, and 14 Geo.

2, c. 6, relating to benefit of clergy (which

was altogether abolished by the 7 & 8 Geo.

4, c. 27), refers to instances of laws now in

force.

In conclusion, we think Mr. Stewart has

made an important addition to our standard

works, and rendered good service both to

the professional and general student. We

are here presented (so far as this and the

former volume extend) with a modern Black

stone,—such as we may reasonably suppose

would have been in substance written by

the commentator himself.

PRACTICAL POINTS OF GENERA

INTEREST.

FLEET REGISTERS.

IN Lloyd v. Passingham, 16 Ves. 63, Lord

Eldon, C. said, “I give no opinicn that

the Fleet register is evidence as a register,

but I am not prepared to say it may not be

received as evidence of a fact; and I can

suppose cases in which such evidence might

be received.” However, in Reed v. Passer,

1 Peake, N. P. C. 303, Lord Kenyon would

not receive the Fleet register in evidence;

and in the following case his opinion has

been very recently followed. -

Ejectment to recover an estate at Llan

sillin. The real question in the cause was

whether Joseph Philips, who was born in

the year 1760, was the eldest legitimate

son of John Philips and Mary his wife

[formerly Mary Guess], who were married

at Llansillin on the 16th of April 1759, or

whether Philip Philips, an elder son of

John Philips and Mary Guess, who was

born in the year 1750, was legitimate.

It was conceded that if Joseph Philips was

the eldest legitimate son, the plaintiff was

entitled to recover; but it was asserted on
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the part of the defendants, that John Phi

lips and Mary Guess were married in the

Fleet on the 20th of May 1747. On the

part of the defendant, Ludlow, Serjeant,

proposed to give in evidence a Fleet register,

purporting to contain an entry of the mar

riage of John Philips and Mary Guess.

Patteson, J. —I shall not receive the Fleet

register as evidence. Doe d. Davies v. Gat

acre, 8 Car. & Pay. 578.

NOTES ON EQUITY.

INFANT'S SHARE.

This cause coming on for further directions,

and at the same time one of the parties in

terested in the testator’s residuary estate, who

was an infant, joined with his father in peti

tioning the Court that his share, amounting

to about 125l., might be paid to his father, on

account of the expenses (which the father had

been forced to borrow money to defray) of the

outfit and passage of the son to India, whither

he had gone as a cadet in the East India Com

pany's service. The Pice Chancellor made an

order according to the prayer.— Clay v. Pen

nington, 8 Sim. 359.

ARREST OF SOLICITOR.

This was an application that Mr. Watkins,

who had been a practising solicitor, but who

had recently omitted to take out his certificate,

might be discharged from the prison of the

Fleet, under the circumstances detailed in the

two following affidavits. By the first affidavit

Watkins stated that he was employed as agent

on behalf of William Farran, of Dublin, soli

citor, in an appeal in which the said William

Farran was appellant, and John Browne was

the respondent, against a decree of the Court

of Exchequer in Ireland, and which appeal

came on for hearing on the 21st of March then

last, and also on the 10th day of April instant,

on both which days he the deponent attended

such hearings as such agent, and that he left

his house at Kensington on the morning of the

last mentioned day, and necessarily attended

the hearing as such agent, from ten o’clock in

the morning until half-past four o’clock in the

afternoon, and immediately afterwards left the

House of Lords, and was proceeding to his

house by the most direct course, when he was

arrested in Piccadilly by Mr. Allen, the tipstaff

of the Court of Chancery, upon an attachment

issued against the deponent in the above cause

for the nonpayment of certain costs, and by

him, the said Mr. Allen, the deponent was

conducted to the Fleet Prison; and that the

deponent, upon his being arrested, remon

strated with Mr. Allen, and informed him of

his the deponent being such agent as aforesaid,

and that he had necessarily been attending on

such his charge the whole day at the House of

Lords, and that he was on his direct road home

Notes on Equity.

to his own house, in which he had lost no time,

it not being half an hour after the time of his

so leaving the House of Lords when he was so

arrested: And the deponent observed that he

might be conducted, and he accordingly de

sired to be conducted, to the Lord Chancellor,

then sitting in the House of Lords, for his

Lordship to exercise his judgment and juris

diction touching the arrest of the deponent,

and the privilege he the deponent claimed of

going peaceably to his own house, and that

his the deponent’s arrest was a violation of the

rivilege of the House of Lords extended to

its agents engaged in the prosecution of ap

peals before their Lordships; but Mr. Allen

refused so to conduct the deponent before his

Lordship; and that his the deponent's advice

and attendance upon the hearing of such ap

peal were absolutely necessary, as such agent

as aforesaid, to protect the interest of the

party for whom he was concerned. By the

second affidavit Watkins stated that he de

ponent, after the hearing of the appeal on the

10th of April instant, to the preparation for

the hearing of which the deponent had devoted

much time and attention in the early part of

the morning, and the hearing of which he had

attended from ten till half-past four, he found

himself greatly fatigued and exhausted, and in

consequence, on his way home, he was obliged

to obtain some refreshment, and with this view

he stopped at a house on his direct way home,

videlicet, the corner of Dover Street, Picca

dilly, for two minutes only, to ask for a biscuit

and a glass of beer, which he took without

sitting down, and within two yards from the

foot-path, and when in the act of returning on

his way home, but before he had quitted the

house, he was arrested by Mr. Allen the tip

staff, as mentioned in the deponent's former

affidavit, to whom the deponent explained the

cause which had obliged him to take the re

freshment before stated, and that he was on

his return to his house as before stated, and

had in no manner otherwise deviated from the

straight and continued course of his aforesaid

return; and that his object in selecting the

house aforesaid for obtaining such necessary

refreshment, in preference to any more remote

from his path, was to obviate any question as

affecting his privilege aforesaid by the least
deviation from his right course; and the de

ponent believed Mr. Allen was well aware of

the deponent being on his return home from

his duty in the House of Lords, Mr. Allen

having admitted to that effect to the deponent
at the time, and alleged as his justification for

such arrest, that the deponent had gone into

the said house: And the deponent thereupon

gave him notice that he should apply to the

Lord Chancellor for his discharge, on the

ground of such violation of his the deponent's

privilege as aforesaid, and on the following

day he the deponent gave a similar notice to

Mr. Kensit, the solicitor of the said defen

dants: And that he the deponent was the ºnly

person employed as such agent on behalf of

the said William Farran, as in the said de
ponent's former affidavit mentioned, he the
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said deponent having been, for many years

before such appeal, the solicitor and agent of

William Farran, and having exclusively re

ceived all the instructions from him touching

the said appeal, and corresponded with him

and his partner Mr. Hunter on the occasion,

and having also exclusively attended the said

two hearings, and paid all the fees thereupon

out of his own pocket. On the 14th April

the Lord Chancellor, upon hearing the above

two affidavits read, ordered, that the said

George Watkins be discharged out of the cus

tody of the warden of the Fleet, unless the de

fendants, having notice hereof, shall, on Satur

day the 15th April instant, at the sitting of the

Court, shew unto his Lordship good cause to

the contrary. On the 15th April it was moved

before the Pice Chancellor that this order

might be made absolute. Other affidavits were

filed, both on the part of Watkins and the de

fendants; but the facts as stated above were

not thereby materially varied. Watkins was

discharged. — Attorney General v. Sinner, Pº

Company, 1 C. P. Coop. 1.

SELECTIONS

FROM CORRESPONDENCE.

ATTESTING WAR1tANTS OF ATTORNEY.

IN my opinion, all that the act in question re

quires to be stated in the attestation is, that

the witness is the defendant's attorney, and

subscribes as such. It is of little use sta

ting in the attestation that the defendant has

been informed of the nature of the instrument

he has executed, as it is not required by the

act to be so stated, and would not be proof of

the fact in case it should be called in question.

The form I should recommend is the follow
ing :-

“I, J. R., of &c., the witness to the execu

tion hereof by the above named A. B., declare

myself to be the attorney for the said A. B.,
and that I subscribe as such. J. R.

While upon this subject, 1 would beg atten

tion to the case of Rice v. Linsted, reported at

p. 205, ante, of your work, as shewing the

leaning of the Judges towards a strict com

pliance with the act in this particular. I fear

that a great number of warrants of attorney

and cognovits would not stand a scrutiny by

the Court, with respect to proof of the attor

ney attesting being in reality the defendant’s

attorney. would ask whether an attorney

whose name appears at the back of a writ as a

member of a firm issuing the same (though

not the attorney on the record) subscribing a

cognovit given by the defendant therein, could

be considered as the attorney for the defen

dant, although the latter might wish him to

act as such.

It is true that poor defendants are put to

expence by this section of the act, but with

that fact the Court has nothing to do. The

act must be complied with, and the question

is—has it been complied with in the case put.
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MINort’s LIABILITY FOR NECESSARIES.

I take it there can be no doubt that a father,

even without consenting to an order given, is

liable to pay for such goods supplied to an in

fant as are necessaries, and with which such

infant had not been otherwise supplied. And

I consider it admitted to be equally clear the

infant is also liable.

The tradesman being thus entitled to sue

either party for his demand, i.e. having a right

of action against each, has the father, by con

senting to the goods being supplied, so altered

the relation of debtor and creditor which

would otherwise have existed between the

tradesman and the infant, as to destroy that

right of action which the former undoubtedly

had, independently of such consent 2 I am in

clined to think that he has not ; and I am of

opinion that the father, by directing the order,

only rendered proof of his liability more easy,

without divesting the son of his obligation to

aW.

If it should be contended that the son, in

ordering the goods, is to be considered in the

character of an agent disclosing the name of

his principal, I reply, that the question cannot

be decided by that analogy; for the agent in

this case would be the son, and it is for his

own sole benefit that the goods have been sup

plied, and not for that of the principal, who, of

course, would be the father. Neither do I

think it to be a question of to whom was credit

given the cases on which head seem only to

apply where goods have been ordered by one

party for the use of another. Owen v. Gooch,

2 Esp. 567; 15 E.68.

I cannot find any case in point, and in the

absence of any authority to the contrary, I in

cline to think, for the reasons stated, that the

infant would still remain liable.

I may add, that in an action against the in

fant, he could not try the question by pleading

infancy, for then the plaintiff might reply that

the goods were necessaries, and the defendant

could not rejoin specially without being guilty

of a departure in pleading.

I think that a special plea of the circum

stances might be pleaded, so as to take the

opinion of the Court on a demurrer, and

which plea, being on matters of law, I imagine,

would not be bad as amounting to the general

issue, non assumpsit. G .H.

--

JOINT STOCK COMPANIES.

Sir,

In the prosecution of my studies, the fol

lowing questions suggested themselves to me;

and having only a limited command of books,

I have been unable to solve the points; perhaps

some of your more learned correspondents

will favour me with a solution, and direct me

to the decisions (if any) thereon.

1st, Is the holder of shares in a public com

pany, incorporated by act of parliament or

royal charter, such as any of the railway com

panies or the Bank of England,-competent to

be called as a witness either for or against
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such company, in an action brought by or

against the company -

2dly, Should such holder not be competent,

would a colourable transfer of his shares make

him competent? and

3dly, Can a holder of shares in any such

company bring an action against the company

in respect of work done by him, goods sold

and delivered by him, or for a nuisance or in

jury done to his property by the company of
which he is a member 2

A Country ARTICLED CLERK.

ELECTIVE FRANCHISE.-solicitors’ offices.

The following judgment of Mr. Coventry

appears to be in opposition to Mr. Craig's de

cision as to the solicitors in Trafalgar Square,

reported p. 325.-Mr. Coventry’s observations

may be useful to W. T. R. in forming an opi

nion on the Recovery ofTenements Act. See

L. O. Wol. 16, p. 511.

“Mr. Wm. Turner claimed as a lodger,

paying a rent of 101. per annum. On exami

nation it transpired that the claimant merely

held an apartment in the house of another per

son who was rated.

Mr. Coventry said he had some doubts on

this subject, and his difficulty principally con

sisted in this : viz. that the decision of Lord

Hardwicke in the case of Fludyer v. Lombe,

which decreed lodgers the privilege of voting at

elections of members to serve for the city of

London, was addressed to a statute very diffe

rently worded, and having a very different ob

ject from the Reform Act. In the act before

Lord Hardwicke, the words “house”, and,

“householder ’’ only occurred, while in the

Reform Act the words were “house, ware.

house, shop or other building.” The words

“other building,” without doubt, meant an edi

fice of the like description as a house, ware

house or shop. But was not a lodging a build

ing of that description was it not connected

with the use and habitation of man 2 and was it

not capable of being occupied both as “owner or

tenant.” It was not at all uncommon for tes

tators to leave the use of particular rooms to

their relations, to be inhabited by them as long

as they lived Those persons, therefore, occu

pied a building as owners. Again, a person

might hire a suit of apartments for twelve

months; he was then a tenant of a building of

a similar description as a house; and though a

lodger, he was so far a tenant as to be subject

to all the laws relating to landlord and

tenant: he could not be turned out without a

regular notice to quit; and if he did not quit

at the end of the notice, he could not be sum

marily ejected by application to a magistrate;

he required the same process of ejectment as

any other tenant. He was therefore a tenant

to all intents and purposes; and the only

question was whether he occupied a “house or

other building,” similar to a house, within the

meaning of the reform act. Taken alone, he

(Mr. Coventry) should say he did ; but section

75 of the Reform Act preserved all former
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laws and usages of parliament, except where

expressly altered by that act. In 2 Fraser,

449, it was laid down that no person should be

deemed a householder without having com

mand of the outer door. There were other

determinations of a similar character, particu

larly those relaing to burglary and settlements

of the poor; but the class of cases which, in

the clemency of the common law held prose

cutors to the strict proof of their charges in the

indictment, were, he (Mr. Coventry) thought,

scarcely applicable to a remedial statute,

having in view a very different object. How

ever, he admitted it to be now fully settled, that

if A. had a house in which he resided, and let B.

certain apartments therein, B. could in no case

!e entitled to vote; but if he let one part of the

house to B. and the remainder to C., retain

ing no part to himself, then if B. and C. were

rated, andpaid all their rates and assessed tares,

they would be entitled to vote, if the house were

of sufficient yearly value to give each the fran
chise.

A SUBscribeR.

SUPERIOR COURTS.

-

©ice (Tibancellor's Cºurt.

EQUITABLE MORTGAGE.-NO ASSIGNMENT.

The depositury of a lease for securing a debt,

not having taken possession nor received

any henji from the lease, is not liable to

the rents or covenants. Flight v. Bentley,

overruled. (See 10 Leg. Obs. 284).

This was a demurrer to a bill, which was

filed under these circumstances.—In the year

1829, the plaintiff granted a lease of a house

and premises in Poplar to one Andrews, a

cowkeeper, for twenty-one years, at a yearly

rent of 46l., subject to a covenant to repair.

Andrews died in 1837, insolvent, owing an

arrear of rent of 1801. 11s. 6d., and leaving the

premises out of repair; and a further arrear

of 691. had since accrued. The plaintiff ap

plied to Andrews’ widow to give up possession

of the premises and of the house. She replied

she could not give the lease, as her husband

had along ago deposited it with one Mash, a

cowkeeper, to secure a debt. The bill alleged

that the plaintiff then first ascertained the fact

that Andrews had made the deposit with

Mash, so long ago as 1830, to secure a debt of

55'., and any further debt upon their future

transactions; that Mash died in 1831, and that

the lease was still in the possession of Choat,

his surviving and only acting executor. The

bill then set out a eorrespondence between

the solicitors of these two parties, in which the

plaintiff’s solicitor demanded the lease, and

cautioned Choat's solicitor of the liability his

client had incurred ; the other replied that

neither Mash nor Choat had ever been in pos

session of the premises, or received a farthing

out of them ; but he offered, in order to save

the plaintiff any further trouble, to give up the

lease if he would pay 10l. towards the debt,
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which the other party refused. The bill

prayed that Choat might be decreed to pay the

plaintiff the whole arrear of 2491. 11s 6d., and

to repair the premises according to the lease;.

or that the plaintiff might be at liberty to bring

an action against him as assignee, and that he

should not set up as a defence the want of a

legal assignment.

Mr.Jucob and Mr. Rogers, in support of the

demurrer, said this case raised a question of

great importance—it was simply whether a

person who takes a deposit of a lease to secure

É.". of a debt from the lessee or tenant, is

iable to the landlord for the rent and cove

nants to repair, &c. contained in the lease.

The deposit of deeds was a common mode of

securing payment of a debt, being for that

purpose equivalent in equity with a regular

mortgage at law. But it would be a very in

convenient doctrine to hold that such a depo

sitory is subject to all the liabilities of the

original lessee, as much as if he were an as

signee of the lease. There is only one case

which has gone to that extent; but the cir

cumstances of the present case are somewhat

different, so as to be distinguishable from the

former cases. The first case found on the

subject is Lucas v. Comerford,” and that was

followed by the very recent case in this Court,

of Flight v. Bentley.b In both those cases the

party had taken possession of the property, or

had received some benefit out of it, and it

might be reasonable, therefore, that he should

be bound, to some extent at least, by the

terms of the lease which gave him his title to

the property; but this case, where the party

merely locked up the parchment, was entitled

to very different considerations. If he held the

lease as a mere deposit by way of Inortgage,

his proper remedy was either a sale or a fore

closure, at his election, if the tenant should

not on the other hand elect, as he might, to

pay him off. Had a landlord any right to in

tervene in the contract between the parties,

and to deprive the depositary of his right of

election, under which he might never have to

take an estate at all, and insist he should take

an assignment It was the practice of the pro

fession to make a legal mortgage of a lease in

the form of an under-lease, and not in the

form of an asssignment. By an underlease the

landlord would have no claims against the

mortgagee upon the covenants in the original

lease. The Court was now called upon to say

that the depositary is bound not only to take a

legal mortgage, but to take it in the form of

an assignment rather than of an under-lease.

Mr. Knight Bruce and Mr. Chandless for

the bill, relied on the two cases that were just

referred to, especially on the latter, which,

they contended, was a right decision; and there

was no difference between that case and the

present one.

The Vice Chancellor said he took it that

this was a re-hearing of the case of Flight

v. Bentley, and he was glad of it; for he was

a 1 Wes. jun., 235 ; S. C. 3 Bro. C. C. 166.

b 7 Sim. 149; and 10 Leg. Obs. 284.
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bound to say that case, as it stood in the re

port,” could not be supported. He had many

years ago made a note in his copy of Brown's

reports, of the reports by Vesey and Brown,

of the case of Lucas v. Comerford; and the note

was this,-“it appears from Vesey, jun., that

defendant by his answer admitted he was bound

to perform the other covenants, but not the

covenant to rebuild, and Lord Thurlow seems

to have made his decision on that admission.”

His honour did not comprehend how, with

these circumstances, the decision in Fight v.

Bentley could have been made, as it is not sup

ported by Lucas v. Comerford, or by any prin

ciple acted upon in this Court. If a lessee

contracted to sell, and a person contracted to

buy of him, it was preposterous to say that,

therefore, an equity arose for the landlord to

say to the purchaser, You shall take the lease,

and to the lessee, You shall convey. The ut.

most effect of a deposit of a lease by way of

mortgage would be to create a contract to as

sign the interest of the lessee to the depositary,

and he is not obliged, because he has this con

tract, to take the assignment. He may exercise

his option, and until he does exercise that

option by filing a bill of foreclosure, or where

he has a right to a sale, by proceeding to take

steps for effecting that sale, he is, to all intents

and purposes, in the character of a total

stranger to the landlord, and the landlord has

no right to interfere. In Lucas v. Comerford,

Comerford, thecreditor, was in possession, and

by his answer he submitted to perform some

of the covenants, but insisted he was not

bound by others. Lord Thurlow, on a review

of all the circumstances of that case, none of

which exist here, made the decree which cer

tainly gave to the landlord the benefit of

Comerford being an equitable assignee; and

which, by his actually being in possession, and

admitting that he was to some extent bound,

there might be sufficient ground for giving to

the landlord. This was a case upon which the

Court, upon general principles, could not in

terfere; nor did the case of Lucas v. Comer

ford afford any authority in support of it. But

as the parties might have been misled by the

case of Flight v. Bentley, he would allow the

demurrer without costs.

Moore v. Choat.—Sittings at Lincoln's Inn,

February 20th, 1839.

* Queen's 33entſ).

[Before the Four Judges.]

HUSBAND AND WIFE.-INSOLVENT COURT.—

- PLEADING.

A husband and wife may, to an action for a

deſt of the wife, incurred before marriage,

plead the wiſe's discharge before marriage

under the Insolvent Dehtor’s Act.

The statute has not provided for cases of this

&07”/.

Assumpsit for the debt of the wife before

marriage. She had taken the benefit of the

c The report was not impeached.
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Act for the Relief of Insolvent Debtors. She

afterwards married. This action was brought.

The defendants pleaded the discharge under

the Insolvent Act. The plaintiffs demurred

to the plea for insufficiency; and the question

intended to be raised was, whether the husband

and wife could take advantage of this discharge

under the act, or whether, notwithstanding

i. discharge, her husband became liable for

ebts.

Mr. P. Williams, in support of the demurrer.

The 57th section of the 7 G. 4, c. 57, enacts

that the prisoner before adjudication shall

execute a warrant of attorney to confess judg

ment for the amount of debts in the schedule,

and that the Court may permit execution to

be taken out thereon when insolvent is of

ability to pay. The warrant of attorney is to

be in the nature of a recognizance. The judg

ment so to be entered up on it is one, there

fore, of an anomalous nature. The judgment

is enforceable in this case. The 58th and 59th

sections were intended to reach the property

of the insolvent, which could not be reached

in the ordinary course of things, and they

apply in a case like the present, where a feme

sole insolvent afterwards marries. If in the

ordinary course of things a woman had become

possessed of bills which could not, till a recent

act, be taken in execution, she would have

been liable to be imprisoned, if she refused to

deliver them up. The 57 G. 3, was passed

while she was under that liability. If the plea

is a good plea in bar, she might, in the case

supposed, take the property and transfer it to

her husband, and in his hands it could not be

reached. The legislature never could have

intended such injustice. Again, suppose that

after her marriage she had large sums of money

left her, those legacies would become her hus

band’s property, and he might reduce them

into possession without the possibility of their

being touched by the creditors. [Mr. Justice

Littledale.—I am not prepared to say that they

might not be reached, for they would not be

absolutely the property of the husband, but

his property in right of the wife.] The course

for the plaintiffs to take here is, to shew that it

is contrary to the general principles of the In

solvent Act to allow this property to be reached

for the benefit of creditors. [Mr. Justice

Coleridge.—It is not alleged here that this is

the special property of the wife; so that the

Court must be satisfied of the general pro

position, that whether the husband gets the

property from or through the wife, or not, he

is liable for her debts notwithstanding her dis

charge.] That doctrine can well be maintained

on the principles adopted in the statute. By

the 46th section the Court may order the pri.

soner to be discharged as to all claims referred

to in the schedule. But then that discharge is

subject to the future liability of the property.

• The discharge here was obtained on that con.

dition. That condition affects the husband

here. If there are several co-contractors, and

one is able to plead his bankruptcy, the case

of Bovill v. Wooda has established that all the

Superior Courts: Queen's Bench.

joint contractors must be sued, although one

has become bankrupt and obtained his certi

ficate; and if not sued, the others may plead

in abatement. That shews the identity of their

interests. As soon as the marriage took place,

the property became the husband’s, and Lock

wood v. Salter,b shews that the debts became

his also. The 72d section of the act was

passed in consequence of the case of Ea parte

Deacon.c That section was intended to enable

a married woman to obtain her discharge,

when in execution with her husband for a debt

contracted by her before coverture: and it

proceeds altogether on the principle of casting

the debt upon him. Lockwood v. Salter pro

ceeds on the same principle. It is clear there

fore, that as the husband here has not since

got rid of the liability which the law thus im

poses upon him, this plea is insufficient, since

it only sets up the discharge of the wife as an

answer to the liability of the husband.

Mr. P. Richards, contra-This plea is a

good plea. The object of the Insolvent Deb

tor's Act was to free the debtor from all res

ponsibility on giving up the property which he

or she possessed at the time, subject only to

the provisions of the warrant of attorney, to

be executed as this act directed. So long as

the woman continued unmarried she might

plead this plea, subject only to the discretion

of the Insolvent Debtor's Court. The effect

of her marriage is to suspend the remedy on

the warrant of attorney. The 61st section

gives the right to all persons to plead the dis

charge. The words giving that right are

most general and extensive in their nature.

For conformity’s sake, the husband and wife

have joined in pleading to this action, but the

plea itself is the same as if pleaded by the

woman before marriage. It must be treated

as her plea, and her right to plead her dis

charge cannot be doubted. This is a case not

provided for by the statute. The framers of

the statute did not mean to put such a re

straint as that now contended for upon mar

riage. The husband, under these circum

stances, does not become liable. After the

discharge under the act, the liability is wholly
personal, and the remedy on the warrant of

attorney is suspended during the marriage;

Mr. Williams in reply.—To make the hus

band liable here, would be no new doctrine.

As a general rule of law, he is liable for the

debts of his wife incurred before coverture.

Her liability continues in a qualified, manne,

after a discharge under the Insolvent Debtºrs

Act; and that qualified liability is fixed on him

by the marriage. By the wife's own, act,

namely, by her marriage, she has disabled he.

creditors from pursuing the ordinary mode 9

proceeding for the debt. Their remedy is,

therefore, against her husband.

Lord Denman, C. J.—It seems to me that

the 72d section was enacted in consequence of

the decision of this Court in Ea parte Deſtº,
and that in order to make the parties. liable

under the circumstances which exist in this

a 2 Maule & Selw. 23.

b 5 Barn. & Ad. 303.

c 5 Barn. & Ald. 759.
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case, there must be some other enactment.

The statute, as it at present stands, is certainly

not sufficient for that purpose.

Mr. Justice Littledale. — This is a casus

omissus in the statute. If any act should be

passed to amend the act for the abolition of

imprisonment for debt, this sort of case may

be provided for. By this action it is sought

to make the husband liable, whether he has

received property through the wife or not. In

either way it is a hard case on the parties

concerned. On the one hand, the husband

may be fixed with debts to the amount of

10,000l., though he did not get one shilling

with his wife. On the other hand, he may get

10,000l. through the marriage, and yet the

creditors may not be able to enforce payment

of a shilling. As the law now stands, the plea

is good; the husband is identified with the

wife, and may plead the plea, which, by the

statute, is given to the wife, the person who

has actually been discharged under the act.

Mr. Justice Williams concurred.

Mr. Justice Coleridge.—I am entirely of the

same opinion. The legislature has omitted

any provision for a case of this sort. The wo

man has, as a feme sole, performed the con

ditions of the act, and obtained her discharge.

She has, therefore, a right to avail herself of

the plea given by the 61st section. After that

she marries. It is now contended that she

cannot avail herself of the plea given her by

the statute, and that her husband is equally

deprived of the benefit of it. No such conse

quences can follow from any of the provisions

of the statute in its present state.

Judgment for the defendant.— Storr and

another v. Lea and Hºife, H. T. 1839.—Q. B.

F. J.

MAN DAMU.S.-ROAD ACT.

The Commissioners appointed under a road

act, entered into an agreement with the

steward of a landed proprietor for a pur

chase of part of his estate, for the purpose

of making the road, and the agreement

stated that the money paid by the Commis

sioners was received “in full satisfaction,

discharge, and compensation for the use

and occupation of four acres for the benefit

of the public :” Held, that notwithstanding

this agreement, the landowner might aſ:

terwards, when the road was made, apply

for compensation for damage, consequential

upon the making of it.

Sir W. Follett and Mr. Barstow shewed

cause against a rule which had been obtained

for a mandamus to command the defendants to

summon a jury to enquire into and assess the

damage sustained, and the recompence to be

received by the Earl of Radnor in respect of

the loss which his estate had suffered in conse

uence of being cut through by the works of the

i. The road was made under the au

thority of an act of parliament, the 3 G. 4, c.

126, passed for the purpose of making a road

near Salisbury. The affidavits on which the rule

was obtained, stated that the defendants had
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separated one part of the estate from the other,

and it was in respect of the loss alleged to arise

therefrom that the present application for

compensation was made. In the course of

making the road, it was found that certain

land in the midst of one of Lord Radnor’s

farms was required, and negociations took

place between the defendants and Lord Rad

nor’s steward, on the subject. In November,

1835, an agreement was entered into for the

purchase of the land in question. By that

agreement, he sold his rights to the Commis

sioners; yet the Earl now contends that he

is entitled to a sum beyond that which he paid

for the purchase of the land, namely, a sum in

compensation for the loss which he had sus

tained by the use which the Commissioners

made of the land. The sum assessed as the va

lue of the land was 205l., and a memorandum to

the following effect was signed by the steward.

“I—F.J. S., as agent of the Earl of Radnor, the

owner of Resham fields, &c., and now the occu

pier of the same, through which fields a new line

of road is intended to be made, having treated

with the trustees and commissioners of the

said road, for the damages which he, as

such owner, shall sustain from the making

of the said road, &c., and the recompence to

which he is entitled, have received the sum

of 205l. in full satisfaction, discharge and

compensation for the use and occupation of

four acres for the benefit of the public.” It is

clear that this agreement was a final termina

tion of the affair; yet in December, 1836, the

Earl of Radnor claimed a sum of 1200l. for the

injury sustained by severing one part of the

estate from the other. The ground on which

that claim was put forth was, that, when the

agreement was made, the steward distinctly

informed the trustees that the sum named

was the mere value of the land. That ground

of appeal to this Court cannot now be admitted.

The agreement is in itself complete, and is an

answer to the present application. Unless the

Court is prepared to say that as a matter of

right the Earl of Radnor can come at any time

when he pleases, and ask for compensation

for damages from time to time accruing, this

application must be refused. This Court can

not maintain so monstrous a doctrine. The

Earl does not account for the delay, but seeks,

notwithstanding that delay, to be allowed for

larger damages for the supposed injury to the

use of the property than he required as the

measure of value of the land itself.

Mr. Bingham and Mr. Pushley, in support

of the rule.—The Earl has the right to apply

for compensation as soon as he has the means

of knowing the amount of the damages he has

suffered. Those damages are totally inde.

pendent of the value of the land itself. The

agreement, it is true, was in November, 1835,

but the road was not completed till September

1836. It was quite impossible that before

this latter period he could ascertain the amount

of damages his estate would sustain from the

making of the road. As soon as he did know

it, he applied to the Court, and is entitled to

the benefit of the rule he has obtained.
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Lord Denman.—It appears to us that this

bargain did exclude the consideration of in

cidental damage. That was entirely kept out

of sight by both parties at the time of the

agreement, and the delay in claiming compen

sation is now satisfactorily accounted for. The

rule must therefore be made absolute.

Rule absolute.—The Queen v. The Commis.

sioners of Barnham Road. H. T. 1839. Q. B.

F.

Common 33 Irag.

Di RECTION OF W RIT OF SUMMONS.

A writ of summons being directed to the

defendant as “ of Newcastle. upon-Tyne,

in the County of Northumberland,” and it

appearing that there are parts of New

castle in that county, under 2 & 3 //. 4,

c. 62, s. 35, although that town is a town

and county of itself, the Court will not

set aside the writ.

Corrie moved for a rule to shew cause why

an order made by Coltman, J., for setting aside

the writ of summons in this action, should not

be rescinded. The writ described the defen

uant as of Newcastle-upon-Tyne, in the county

of Northumberland, and the defendant applied

to Coltman, J., at chambers, to set it aside, on

the ground that Newcastle was a town and

county of itself, and the learned Judge, taking

judicial notice of that fact, granted an order.

It was submitted, on the authority of Jeffs v.

'ry, 6 D. P. C. 137, and on the ground that

it was not sworn that the writ was served

within the county of the town of Newcastle, a

portion of that town being within the county

of Northumberland, under the boundaries act

(2 & 3 W. 4, c. 62), that the order must be set

aside.

Milde, Serj., shewed cause, and contended

that the direction rendered the writ irregular.

The question of boundary did not arise, and

the writ being directed into the county of

Northumberland, while the defendant lived in

the county of the town of Newcastle, the ob

jection was fatal.

Corrie, contrö.—The objection made by the

defendant was of the very strictest nature, and

the Court would not encourage such applica

tions. The defendant ought to have produced

the most positive information upon the subject;

but, in fact, there was nothing before the Court

to shew that the defendant did not live in that

part of Newcastle which was within the county

of Northumberland, or that he had not been

served within 200 yards of the boundary line.

By schedule C. of the statute already cited,

the town of Newcastle was made to consist of

many townships and districts, which were not

within the limits of the county of the town ;

and it rested on the defendant to shew that

his residence was not within those out-districts.

The writ had been set aside as being void upon

the face of it, but it was clearly not so, and

the Court would cause the order of the learned

Judge to be rescinded.

Tindal, C. J.-We should have been bound

to take notice judicially that the town of
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Newcastle-upon-Tyne was a county of itself,

and that it was the town and county of the

town of Newcastle-upon-Tyne, if the matter

had rested as it stood without this statute be

ing produced, and we should have thought the

objection available; but in opposition to that

view which we must have taken, we find this

act, of which we must also take judicial no

tice, provides that the town of Newcastle

shall not consist merely of the county of the

town, but of some townships in its neighbour

hood also. It is possible that the defendant

may have lived in that part of the town, which

is situated in the county of Northumberland,

and the application to set aside this writ, to be

successful, should have been made upon an

affidavit denying that fact.

Bosanquet, J.-I am not at all surprised

that the order should have been made by Mr.

Justice Coltman, because the act of which we

are bound to take notice as matter of law, was

not brought forward before that learned Judge.

Erskine, J.-It does not appear whether the

defendant lived in that part of Newcastle which

was without the boundaries of the county of the

town or not, and if it be shewn that any

part of the town be without the county of the

town, that is sufficient to support this rule.

Rule absolute.—Rippon v. Dawson, H. T.

1839. C. P.

Cytûcquer of Đicag.

DETAin ER OF DEFENDANT BY CAPIAS UTLA

GATUM. - SETTING AS 1 l) e ORIGINAL AR

REST.-DISCHARGE OUT OF CUSTODY.

The defendant being in the custody of the

sheriff unaer an attachment, issued out of

the Court of Chancery, a capias utlagatum

was lodged against him, but the attachment

having been set aside for irregularity, he

will be entitled to be discharged also as to

the capias.

Barstow shewed cause against a rule, ob

tained for discharging the defendant out of

custody as to a writ of capias utlagatum,

lodged against him while he was in the cus

tody of the sheriff under an attachment, issued

out of the Court of Chancery, which had since

been set aside for irregularity. The writ of

attachment was issued for a contempt in the

non-payment of costs, and the capias was

lodged on the day on which he was taken into

custody. It was submitted that the case was

distinguishable from Barratt v. Price, 2 M. &

S. 634, because there the defendant was ar

rested by the illegal act of the sheriff; but here

the sheriff had done nothing improper, but he

had only acted in pursuance of the writ of

attachment, which he was bound to take to be

regular. When a defendant was discharged

from legal custody, he might be arrested on

his way home, even though that custody was

criminal custody. Anon. 1 D.P.C. 157; Mackie

v. Warren, 5 Bing. 176; Goodman v. Loudon,

2 D. P. C. 504. If the Court would extend

the principle of these decisions to the present

case, the rule must be discharged, because
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they would not say that the defendant was en

titled to be discharged, merely to be taken

again.

Lord Abinger, C. B.-The defendant is

entitled to be discharged. It is true that with

regard to the sheriff, the arrest is lawful; but

it is not so with regard to the plaintiff. . He

first takes the defendant by means of a false

pretext, and then he detains him by virtue of

the capias utlugatum. The case, therefore, falls

within the general principle that a man can

not take advantage of his own wrong.

Parke, B.—My only doubt was whether the

capius utlugatum must be taken to be a pro

cess purely for the benefit of the party; but I

think it must be so considered, and the rule

must therefore be made alsolute for the dis

charge of the defendant, no action to be

brought.

Rule absolute. —Hall v. Hawkins, H. T.

1839. Excheq.

ISSUABLE PLEA.—DISTRAINT FOR RENt.

To an action for trrongſully refusing to

permit the plaintiff to uppraise goods de

tained, a plea that the plaintiff tras tenant

to the defendant, and that the goods were

taken as a distress for rent, is an issuable

plea within the meaning of terms to plead

issuably.

This was a rule to rescind an order of Gurney,

B., made under the following circumstances:—

The declaration stated that the plaintiff was

tenant to the defendant of certain premises,

and that the defendant seized and took certain

goods and chattels of the plaintiff under colour

of a distress for rent, alleged to be due, and

that the plaintiff was entitled to replevy, but

that the goods remaining in the possession of

the defendant, he refused to permit the plain

tiff to appraise them. The defendant ob

tained time to plead under a judge’s order,

which contained the usual term that he should

plead issuably, and he delivered, with others

a plea, that for three weeks before the said

time, when, &c., the plaintiff held the said pre

mises, &c., as tenant thereof to the defendant,

by virtue of a demise made by the defendant

to the plaintiff, at a weekly rent of Il. 10s.,

payable on every Sunday, and because the sum

of 31, was due and in arrear from the plaintiff

to the defendant, and so continued in arrear,

that the defendant seized and took the said

goods, &c., and detained the same for and

in the name of a distress for the said arrears of

rent, and committed the supposed grievance, as

she lawfully might, for the cause aforesaid;

and this the defendant was ready to verify.

The plaintiff signed judgment on this plea, on

the ground that it was not issuable, and an

order was subsequently made to set that judg

inent aside, which it was now sought to re

scind.

Byles now shewed cause. He submitted

that the plea was clearly issuable, and went to

the merits of the action. The right to replevy

was determined, because the distress appeared
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to be lawful. . It might be said in every case

that a man had a right to bring an action; but

when he had failed in his action, it could no

longer be supposed that he ever had a right.

Gunter v. Cleyton, 2 Lev. 85, and Alearander v.

Macauley, 4T. R. 611, were in point. The case

resembled an action against the sheriff for an

escape on mesne process, in order to maintain

which it must be averred and proved that the

plaintiff had a right of action against the person

who had escaped.

Prideaua, in support of the rule.—The funda

mental rule was that a person whose goods had

been levied, was entitled to replevy; and it was

said in Co. Litt. that if a man by his deed

grant a rent with a clause of distress, yet the

sheriff may replevy the goods distrained, for it

is against the nature of such distress to be irre

plevisable; and that a party was always entitled

to replevy, was shewn by the l l G. 2, c. 19,

which required the officer granting a replevy

on a distress for rent, to take a bond with

sureties in a sum of double the value of the

goods distrained. The plea was therefore not

issuable.

Parke, B.—We cannot decide upon this mo

tion, whether or no the plea is good in point

of law. It it clear that it is pleaded bond ſide,

and the principle is the same as that in an

action against the sheriff for an escape on

mesne process. The party has primá facie a

right to sue, but if he have no cause of action

against the defendant, he cannot maintain an

action against the sheriff. This is a plea which

goes distinctly to the merits, and it is there

fore within the term of pleading issuably.

Rule absolute.—Sealey v. Hurris, H. T. 1839.

Excheq.

COMMON LAW SITTINGS,

In and after Easter Term.

Queen's 36cmcſ).

In Term.

MIDD LESEX. . LONDON.

Tuesday ... April 16

Friday ... ... 19

Monday ... May 6 || Tuesday ... May 7

After Term.

Thursday ... May 9 Friday May 10

And five following | To adjourn to a cer

days. tain day, but not to try

any causes,

The Court will sit at eleven o’clock in Term

in Middlesex ; at twelve in London; and in

both at half-past nine after Term.

Long causes will probably be postponed

from the 16th and 19th of April to the 9th of

May; and all other causes on the lists for the

16th and 19th of April, will be taken from day

to day until they are tried.

Undefended causes only will be taken on

the 6th of May.

Short defended as well as undefended causes

entered for the sitting on May 7th, will be

tried on that day, if the plaintiffs wish it, unless

there be a satisfactory affidavit of merits.
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LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

%duße (If Hidrºg.

ADMINISTRATION OF JUSTICE.

For regulating the Mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales.

The Lord Chancellor.

[Passed.]

#0ttār of Commiſing.

ADMINISTRATION OF JUSTICE.

To improve the Criminal and Civil Jurisdiction

of County Courts. Lord John Russell.

- [Leave has been given to bring in these

Bills. See p. 291, ante.]

For keeping and authenticating non-parochial

Registers of Births, Deaths, and Marriages.

[In Committee.] Lord John Russell.

For regulating the Police Courts in the Me

tropolis. [For 2d reading.] -

For the better ordering of Prisons.

[For 2d reading.] Lord John Russell.

To regulate and enlarge the Summary Jurisdic

tion of Justices. Lord John Russell.

For further improving the Police in and near

the Metropolis. Mr. F. Maule.

[For 2d reading.]

Small Debts Court Bills for the following

places:—

Aberford, Liskeard,

Belper, Liverpool,

Bury, (Lancashire) Newark,

Chesterfield, Newton Abbot

Eckington, Nottingham,

Glossop. and

Grantham, Mansfield,

Halifax, Hudders- Oldham,

field, & Bradford, Rochdale,

Hatfield, Rotherham,

Kingsbridge and Warrington,

Dodbrooke, Worksworth.

Leeds,

The time for receiving Petitions for bringing

in Small Debt Bills was enlarged to 8th

March, and for the 1st reading of such Bills

to 8th April.

For the more effectual Protection of Inn

keepers. Captain Pechell.

For the bill . - . . 20

Against it . . . 156

Negatived by a majority of . , 136

To enable the Justices at Quarter Sessions to

appoint a Clerk of the Peace in certain

Cases. Mr. Pakington.

[For 2d reading.]

To abolish Grand Juries. Mr. Pryme.

To improve the Practice and Proceedings in

the Court of Pleas of Durham.

Mr. Harland.

For regulating the mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales.
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To amend the Law relating to double and

treble Costs, to pleading the General Issue,

and as to Notice and Limitation of Actions.

[For 2d reading.] Sir F. Pollock.

LAWS OF PROPERTY.

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

To amend the Law of Copyright.

Mr. Serjeant Talfourd.

[In Committee.]

For the Enfranchisement of Lands of Copyhold

and Customary Tenure.

Mr. James Stewart.

[For 2d reading.]

For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

Designs for a limited time.

[In ...] Mr. P. Thomson.

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics. Mr. P. Thomson.

[In Committee.]

LAW OF ELECTIONS.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.

Controverted Elections. Lord Mlahon.

[For 2d reading.]

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Peel.

For assimilating the qualification of Electors

as Voters for Coroners to that of the con

stituency of members of Parliament, and

taking the Poll at Election for Coroners in

one day. Sir H. Fleetwood.

For extending the qualification of Voters for

members in Parliament representing Coun

ties, to the occupiers of houses of the clear

annual value of 10l. as in Boroughs.

Sir H. Fleetwood.

HIGHWAYS AND SEWERS.

To amend the Laws relating to Highways.

Un Committee.] Mr. Barneby.

To alter and amend the Laws relating to Sewers.

Mr. Christopher.

\

THE EDITOR'S LETTER BOX.

The letter of “A Candidate for Admission ”

will probably appear next week.

E. B. will observe that his opinion has been

anticipated.

We refer G. R. to the 38th section of the 55

Geo. 3, c. 184, by which a penalty of 100'. is

inflicted on persons not proving wills or taking

out letters of administration within six months,

if they have taken possession of or adminis

tered any part of the personal estate of the

deceased person. We are not aware of any

recent act altering or extending this provision.
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CONTROVERTED ELECTIONS,

THE subject of Controverted Elections of

Members of Parliament has been renewed

in the present session, and in all probability

an alteration of the existing law will take

place. It has been undertaken by Sir Rob

ert Peel, who has brought in a bill, of which

the following is an abstract:-

The proposed bill is temporary, to come

into force at the beginning of the next session,

and to continue until the end of the second

session of the next parliament; during this

time the existing act (9 Geo. 4, c. 22, and part

of the Irish act, 42 Geo. 5, c. 106), is to be

suspended.

ſ’etitioners are to be required to enter into

their recognizances before presenting the pe

t tion. . An officer of the house is to be ap

pointed by the speaker, called “the examiner

of recognizances,” who will certify, by en

dorsement on the petition, that this has been

done. Instead of finding sureties, an option is

allowed of paying money to the same amount

into the the Bank of England. During seven

days objections may be lodged against the

sureties; and if upon examination by the ex

aminer of recognizances they are found insuffi

cient, the names will not be allowed to be

changed, but the order for considering the

petition will be discharged. In the single case

of death of a surety, that defect may be cured,

by lodging money in the Bank of England. In

all other cases the petitioner must abide by the

security offered by him before the petition was

presented. -

Voters may be admitted to defend the

return, either with the sitting member, if they

petition within fourteen days after the presen

tation of the petition, or, in his room if they

petition within thirty days after notice of his

not intending to defend his seat is published in

the Gazette.

At the beginning of every session the

speaker is to nominate a committee of sia mem

bers (to be called the general committee of

elections), being neither petitioners, nor

vol. xv.11.-No, 515.

petitioned against, and willing to serve. In

case of disapproval by the house of the com

mittee chosen, a new nomination is to be

made. Vacancies in the committee are to be

supplied in the same manner. All election

petitions, in which the sureties are reported

unobjectionable, are to be referred to this

committee, who are to chose select committees

for trying them. The general committee will

have no power to do any act, unless four

members of it meet together, or to choose a

salect committee, unless four members are

agreed.

At the beginning of each session the names

of all the members of the house are to be read

over by the speaker : all claiming to be above

siaty, are to be struck out. Petitioners, and

members petitioned against, also members al

leging special excuses allowed by the house,

are to be distinguished as temporarily disqual

ified, or excused. The general committee

will then divide the list into five panels, the

order of whose service will be settled by lot at

the table. The panels will be printed, and

distributed with the votes. The general com

mittee will correct the panels from time to

time, by inserting new members, &c. Once

in each week, if any petition be then pending,

the general committee will meet to choose

select committees, and three weeks' notice of

the day of their meeting will be sent to all the

parties. Lists of voters objected to must be

lodged by each party with the clerk of the

general committee ten days before the day ap

pointed for choosing the select committee.

On the day so appointed, the general com

mittee will choose seven members from the

panel then in order of service, taking care not

to choose either any member then generally

disqualified or excused, or any member who

had voted at the election, or who is a party

to the petition, or related within certain de

grees to any of the parties, so far as these

special grounds of disqualification can be

ascertained by the general committee.

The parties will be called in, and the names

read to them. Either party may object to an

names, on the grounds specified in the bill,

but on none other. If an objection is sustained
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a new committee must be chosen. If no ob

jection is made by the parties, notice will be

sent to the members chosen; and they also,

on the following morning, each for himself,

may allege disqualification on the grounds

specified in the bill, but on none other. When

all objections are disposed of, the select com

mittee will be reported to the house.

The members chosen to be of the select

committee will attend in their place on the day

when the general committee makes its report,

and will be forthwith sworn at the table, and

directed to withdraw to choose their chairman,

and then adjourn to the following day.

The select committee will sit from day to

day except by leave of the house for a longer

adjournment. No member must absent him

self without the leave of the house, to be

granted only for sickness, or special cause,

verified upon oath. In the absence of any

member to whom leave of absence has not

been granted, the committee must adjourn,

and report the absentees to the house. If the

committee be reduced below sia (by death or

unavoidable absence), and continue so for three

days, it shall be dissolved, subject to the fol

lowing excepted cases: if it has met for four

teen days, it may continue with not less than

five members; if for twenty-five days, or

if is has issued a commission for taking evi

dence in Ireland, it may continue with not less

than four members.

The evidence is to be confined, as to dis

puted votes, to the lists delivered to the gene

ral committee, and to the objections therein

stated.

Costs may be awarded to either party by the

select committee, if either the petition or the

opposition to it appear frivolous and vexatious.

Costs may also be awarded with respect to

particular votes, in which the proceedings ap

pear to have been frivolous and vexatious.

The costs will be taxed, under the direction

of the speaker, by the examiner of recog

nizances; and in no case is either party to be

liable for any costs of the other party, arising

solely from delay in the proceedings of the

general committee. The taxed costs may be

recovered by action of debt. Forfeited recog

nizances may also be estreated in the Court of

Exchequer. -

The returning officer may be sued, in case

of wilful default, for not returning any person

who was duly elected.

One part of this plan does not appear by

this abstract of the bill,—which is to appoint

to each election committee one or more of

the lawyers in the House, and require them

to give their attendance. This is as a ge

neral rule contrary to the existing practice.

Either they do not attend, or if called, are

usually struck off, on the principle that “too

much knowledge is a dangerous thing;”

the avowed, but most preposterous rule

being at present that the selection shall

take place from those who are least com

petent to come to a correct decision,

Controverted Elections.— District Criminal Courts.

Several other plans are also before the

House :-1. That this bill shall be referred

to a select committee. 2. That election

petitions shall be tried by a Judge of one of

the Superior Courts; and 3. That assessors

shall be appointed to advise the committees

to be selected on points of law.

The third plan was brought forward some

years ago, and we gave it our decided ap

probation:” and after much subsequent

consideration and experience, we have seen

no reason to change our opinion. We are

averse to taking jurisdiction from the House,

particularly as we are by no means sure

that greater political impartiality could be

found in any other tribunal. Judges, whe

ther high or low, are men, and however

impartially they may decide on matters in

which party politics are not mixed up, they

have not been and would not be unaffected

by suspicion, where questions of a political

character are referred to them. For this,

and other reasons, we have always thought

that if the number of members on com

mittees were reduced to five or three mem

bers, and if to each committee a competent

assessor were appointed, much good might

be done. We would not allow these asses.

sors to vote, that responsibility should be

thrown on the committee, but we would

allow them to inform them as to all points

of law and practice. These assessors should

form a court of appeal from the decision of

each, and also from the decisions of the

revising barristers; and if their duties did

not sufficiently employ them, which we

rather think would not be the case, some

supervision of private or public acts might

be given them. The assessors should be

paid sufficiently amply to secure the ser

vices of persons competent to perform these

important duties.

DISTRICT CRIMINAL COURTS.

WE think we were right in the opinion

expressed in our last Number, that this

promises to be an important legal session.

It is already so at any rate, so far as bills

are concerned; whether many of them will

ripen into acts is yet to be seen. In this

and the preceding article we have to lay

before our readers an account of changes

which will make an essential alteration in

two practical departments of the profession.

By the bill which we gave last week, the

minor criminal business of the metropolis as

disposed of in the police offices, is to be put

on a new and more satisfactory footing, and

a See 12 L. O. p. 65.
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the bill now before us, entitled “A Bill for

holding District Sessions of the Peace,” is

intended to improve the administration of

minor criminal business in the provinces.

For this purpose thejustices of the peace

in every county in England, except Middle

sex, in quarter sessions assembled, are to

divide their county into so many districts

as they shall think convenient, and shall

appoint some principal town in each district

for holding district courts therein, and no

part of any of such districts shall be distant

more than ten miles from the place ap

pointed for holding the district court.

These divisions are to be approved of by the

Queen in council.

As soon as this division shall be com

pleted, the justices, after previous notice by

the clerk of the peace, shall provide district

courts and other buildings for the purpose

of holding courts in each district; and a cir

cuit is then to be made through each district,

the expenses of which are to be defrayed

out of the county rate.

But perhaps the most important provision

of the bill is that which authorises the

justices to have a salaried recorder. If they

come to this resolution, it is to be enrolled

among the orders of sessions, a copy of

which is to be sent to a secretary of state,

when her Majesty may appoint a fit person

“who shall have attended a court or courts

of gaol delivery or quarter sessions as a

practising barrister during at least seven

years,” to be a justice of the peace and re

corder of that county. This recorder is to

be the chairman of quarter sessions, and

may also sit as sole judge ; and if necessary

more than one recorder may be appointed.

His salary which is to be fixed previously to

his appointment, is to be paid out of the

county rate, quarterly, and a superanuation

allowance is to be provided.

This is the general scope of the bill, but

as it may be interesting to many of our

country readers to see the proposed enac

ments more at length, we shall give the

principal clauses of the bill fully in our next

Number.

COPYHOLD ENFRANCHISEMENT.

WE shall now bring before our readers, with

reference to the bill now pending with respect

to Copyhold Enfranchisement, the case of the

copyholders and inhabitants of the manor of

Wentsland and Bryngwyn, and town of Ponty

pool, in the county of Monmouth, which has

º

been submitted to the members of both Houses

of Parliament.

The copyholders and inhabitants of this

manor have addressed a petition to the legis

lature, humbly praying “ that an act may be

passed which, whilst it shall secure to the

lords of manors an equivalent in lieu of their

fines and services, shall empower tenants hold

ing by copy of court roll to obtain the enfran

chisement of their estates.”

In their solicitude to engage attention to

the prayer of their petition, the petitioners

have thought it expedient respectfully to pre

sent to the members of both Houses of Parlia

ment a statement of their case. By the cus

tom of this manor, a fine equal to two years'

improved value of the property is payable to

the lords upon every alienation; to which are

to be added the costs of stamps for the sur

render and admittance, and the professional

charges of the steward or deputy steward of
the manor.

In some manors a custom obtains of taking

conditional surrenders, as upon the occasion

of mortgage transactions; and it not being

then absolutely necessary that the surrenderee

should, during the life of the surrenderor, be

admitted, the payment of the fine may, in

some cases, be avoided, by the inexpensive

process of causing satisfaction to be entered

on the court rolls, when the mortgage debt is

satisfied. But here the court rolls do not

afford evidence of such a custom; and it is con

sidered that the custom of the manor requires

the surrenderee, in the case of a mortgage,

as well as in the case of an absolute sale, to

be admitted, and pay the fine. Upon payment

of the mortgage debt, a re-surrender and ad

mittance become necessary; and the fine is

again to be paid, together with the cost of

stamps and stewards’ charges. The descent of

real property within this manor is governed

by the perplexing custom of gavelkind. Upon

the death of a copyholder, if he be resident

within the manor, a heriot of the best beast is

claimed by the lords. If the copyholder die,

and his estate descend to his five or six sons,

those sons become by the custom joint heirs.

They must incur the expense of being sepa

rately admitted; and, upon the death of each,

a heriot is likewise claimed. If the copyholder

subdivide his estate, and make sale of the

same to a hundred purchasers, upon the death

of each, if resident within the manor, a heriot
is due to the lords.

It must be obvious, from the foregoing

statement, how oppressively such a custom

must operate, and how impossible it is that

property so clogged can, in a commercial

country, be made to answer the general pur

poses of civil life. A person may have a

building property worth—say 40ſ, or 50l. per

annum; or, if it were freehold, perhaps 700l.

or 800l. Having occasion for a sum of money

in business, he borrows, by way of mortgagé,

say 500l. The mortgagee is admitted, and a

fine of two years’ value, beside the cost of

stamps and law*yache. The mort

*O
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gagee by and bye dies. When the estate is

sought to be redeemed from the mortgage,

the real representatives of the mortgagee must

be admitted, and a heriot of the best beast, and

the cost of stamps and professional charges must

be paid. The property must then be again sur

rendered; and the mortgagor, if living—or his

real representatives, if he be dead—must be

admitted, and again pay the fine, the cost of

stamps, and law charges. In such a case, a

property worth 700l. or 800ſ. is rendered

liable to fines of four years’ improved value,

besides a heriut and the costs of stumps, and

the professional charges incident to three sur

renders and admittances, and also to the deeds

of defeazance or mortgage deeds. In short, a

property worth 700l. or 800l. may be nearly,

or entirely wasted, by a transaction attending

the borrowing of 400l. or 500l. If the pro

perty had been freehold, the transaction would

only have rendered the party borrowing the

money liable to those costs of stamps and pro

fessional charges, which are for the most part

common alike to freehold and copyhold pro

perty; perhaps, not more than five-and-twenty

or thirty pounds !

The extension of the mines and manufac

tories of the district, and the consequent in

flux of workmen, and of persons who minister

to their wants, create an incessant demand

for dwelling-houses and premises for their

accommodation. Tradesmen and the better

sort of workmen seek to establish themselves

in suitable premises and habitations; and the

great importance of workmen acquiring those

attachments and settled habits, which the pos

session of property so much encourages, is

universally admitted. This custom, however,

operates as a great discouragement to their

building ; and the consequence is, that the

rents of houses are immoderately high. But,

as regards those persons who do embark money

in building, cases such as the following fre.

quently arise:–Tradesmen desirous not to

expend the whole of their capital, procure

probably a mortgage of some amount, to

enable them to complete their premises. A

workman, perhaps, has occasion to resort to a

similar expedient, to enable him to complete

his dwelling.

Now, to effect those objects (as the custom

does not admit of a demise for more than one

and-twenty years) those persons have to sur

render to their mortgagees, upon whose ad

mission the fines are to he paid, and the costs

of stamps, and the steward's charges, and the

professional charges attending the deed of de

feazance, or mortgage deed. The fines in

such cases may be but of small amount; but

what follows? The tradesman, upon a small

plot of almost valueless ground, completes the

erection of premises, worth 50l. or 60l. per

annum. Those premises cannot be redeemed,

in any event, without being liable to a fine

equal to two years’ improved value, besides the

cost of stamps and law charges; and, if the

death of the mortgagee ensue before redemp

tion, another admittance becomes necessary,

and a heriot must be paid, and the cost of
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stamps and professional charges. And again :

If the mortgagee call in his money, and the

mortgagor is obliged to procure the mortgage

security to be transferred, another fine is to be

paid, besides the cost of stamps and the

steward's charges, incident to the admittance

of the transferee of the mortgagee. An as

signment of the mortgage debt also becomes

necessary, and is attended with some expense.

If the property had been freehold, that would

have been the sole eagense. From what is here

stated, it will be apparent that a property

onee mortgaged can seldom be redeemed,

without being rendered liable to three or four

fines, and the eagenses of stumps, and pro

Jessional charges incident to an equal number of

surrenders and admittances, and also to several

deeds of deſearance and assignment. It is

obvious that such a custom must, sooner or

later, absorb all capital, however invested in

the soil; and that it must hamper many of the

transactions of life with a burden most grievous

to be borne.

Under the foregoing circumstances, the

authors of this statement have ventured to

solicit the attention of members of the legis

lature to the subject of Copyhold Enfranchise

ment, and to the expediency of establishing

one uniform system of law applicable to the

real property of the country, the subject being

of infinitely greater i. portance to many large

communities than is generally imagined. The

principle which has been applied to the eom

mutation of tithes might, they conceive, with

perfect ease be applied to the extinction of

copyhold tenures. Targe portions of the pro

perty of the country would thereby be rendered

infinitely more valuable to its owners, and

more serviceable to the community at large;

whilst, at the same time, that ample com

pensation, which justice demands, would be

made to the lords of manors.

NEW BILLS IN PARLIAMENT.

CLERKS OF THE PEACE.

This is a bill “to enable justices of the peace

at quarter sessions to appoint to the office of

clerk of the peace in certain cases.” It recites

that great inconvenience has arisen, and may

arise, from delay in the appointment of the

clerk of the peace of a county; and it is ex

pedient to make provision to remedy the same;

it is therefore proposed to be enacted—

1. That in the event of the death of the

clerk of the peace of any county, and in case

a successor to such office shall not be appointed

by the custos rotulorum of such county, on gr

before the day of holding the quarter or other

general sessions of the peace in and for the

said county next after the death of the said

clerk of the peace, it shall and may be lawful

to and for the justices of the peace assembled

at such sessions to appoint an able and suffici

ent person instructed and learned in the laws

of England, and residing in the said county, to

be clerk of the peace for the said county, to
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hold, execute and enjoy the office of clerk of

the peace for the said county, by himself or

his sufficient deputy, and to take and receive

the fees, profits and perquisites thereof, so

long as he shall well, justly and honestly

demean himself in his said office, or as is

hereafter mentioned, which said appointment

shall be made under the hands and seals of any

three of the said justices then present : pro

vided always, that upon the appointment of any

person to such office of clerk of the peace by

the custos rotulorum of the said county within

the space of three months from the date of the

said appointment by the said justices, the said

last-mentioned appointment shall cease and

determine, and thereupon the person so ap

pointed by the custos rotulorum shall from

thenceforth hold, execute and enjoy the office

of clerk of the peace for the said county, by

himself or his sufficient deputy, and take and

receive the fees, profits and perquisites thereof,

so long as he shall well, justly and honestly

demean himself in his said office.

2. That upon evidence on oath given to any

two justices, in petty sessions assembled, of

the death of any clerk of the peace, it shall

and may be lawful for such justices to sign

any notice, or issue any process, or do such

other acts previous to the holding of the next

ensuing quarter sessions which may be neces

sary to be done, and which would and ought

to be done by the clerk of the peace, if the

said office had not become vacant. - .

DESIGNS COPYRIGHT EXTENSION.

This is a bill for extending the copyright of

designs for calico printing to designs for print

ing other woven fabrics. It recites that by

27 Geo. 3, c. 38, (1787) intituled, “An Act

for the Encouragement of the Arts of Design

ing and Printing Linens, Calicoes and Muslins,

by vesting the Properties thereof in the De

signers, Printers and Proprietors, for a limited

time;” and the 34 Geo.3, c. 23, (1794), for

amending and making perpetual the said act,

it was enacted, that every person who should

invent, design and print, or cause to be invent

ed, designed, and printed, and become the

proprietor of any new and original pattern or

patterns for printing linens, cottons, calicoes

or muslins, should have the sole right and

liberty of printing and re-printing the same

for the term of three months; and that it is

expedient to extend the said acts to Ireland.

And that since the passing of the last

recited act there have been invented other

fabrics of a similar nature, to which the said

copyright doth not extend ; it is therefore

proposed to be enacted—

1. That this act shall come into operation

on the passing thereof.

2. That the said acts, and this act, shall

extend to Ireland, as well as to England and

Scotland.

3. That the provisions of the recited acts

shall extend to the following woven fabrics,

published after the passing of this act; (that is

to say), * : *. -
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To fabrics composed of wool, silk, or hair.

To mixed fabrics composed of any two or

more of the following materials; (that is to

say), linen, cotton, wool, silk, or hair.

4. And with regard to any fabrics to which

the recited acts and this act extend, which

shall be published after the passing of this act;

that the recited acts and this act shall be con

strued as one act.

5. That if any offence be committed either

against the recited acts or against this act in

Ireland, the party aggrieved shall have the

same remedies in the supreme Courts of Law

in Dublin, which in the like case the same

party would have in England.

REDUCTION OF POSTAGE.

THE following is the conclusion at which the

special Committee of the House of Commons

have arrived on this subject:

The principal points which have been es

tablished in evidence, are:

The exceedingly slow advance, and occa

sionally retrograde movement of the Post

Office revenue, during the period of the last

twenty years.

The fact of the charge of postage exceeding

the cost in a manifold proportion.

The fact of postage being evaded most ex

tensively by all classes of society, and of cor

respondence being suppressed, more espe

cially among the middle and working classes

of the people; and this in consequence, as all

the witnesses, including many of the Post

Office authorities, think, of the excessively

high scale of taxation:

The fact of very injurious effects resulting

from this state of things to the commerce and

industry of the country, and to the social

habits and moral condition of the people :

The fact, so far as conclusions can be drawn

from very imperfect data, that whenever on

former occasions large reductions in the rates

have been made, those reductions have been

followed, in short periods of time, by an ex

tension of correspondence proportionate to the

contraction of the rates:

And as matter of inference from fact, and of

opinion,

That the only remedies for the evils a.

stated are, a reduction of the rates, and the

establishment of additional deliveries, and more

frequent despatches of letters:

That owing to the rapid extension of rail

roads, there is an urgent and daily increasing

necessity for making such changes:

That any moderate reduction in the rates

would occasion loss to the revenue, without, in

any material degree, diminishing the present

amount of letters irregularly conveyed, or

giving rise to the growth of new correspon

dence.

As regards the plan of a low uniform rate,

payable in advance, and to be collected by
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means of stamps, the principal points estab

lished in evidence are,

The fact that this plan, in the case of news

papers, is now in full operation, and was re

tained in the year 1836 expressly on the ground

of its superior convenience as a mode of col

lecting postage:

The fact that this plan, so far as uniformity

of rate, and pre-payment are concerned, is

already in operation in the case of the letters

of soldiers and sailors, and is considered by

them as a highly valuable privilege:

The fact that, so far as uniformity of rating

is concerned, this plan is in operation in the

case of ship-letters, which are transmitted for

the rate of 4d. from one extremity of the king

dom to the other.

And as matter of inference from fact, and of

opinion,

That the principle of a low uniform rate is

just in itself; and when combined with pre

payment, and collection by means of a stamp,

would be exceedingly convenient, and highly

satisfactory to the public.

That the effect of the adoption of Mr. Hill’s

}. on the details of the management of the

ost Office department would be, to use the

words of Sir Edward Lees, Secretary to the Post

Office at Edinburgh (Appendix to Report II,

. 35), “that considerable time would be saved

in the delivery ofletters; the expences in almost

every branch of the department, but principally

in the Inland and Letter Carriers offices, much

reduced; the complex accounts of the Bye and

Dead Letter Offices greatly simplified, and the

expences greatly diminished. That the system

of accounts between the deputy postmasters,

which presents so many opportunities and fa

cilities for combination and fraud, would dis

appear; the labour and responsibility of sur

veyors be curtailed; a system of complex and

intricate duty, inseparable from the existing

nature of the country part of the Post Office,

give way to one of simplicity and uniformity;

and the entire principle and machinery of the

Post Office be changed in its character, greatly

contributing to the security, comfort, and ad

vantage of the community, in its connexion

with the public correspondence.”

That in the opinion of all the witnesses, ex

cepting most of the officers of the Post Office,

the adoption of Mr. Hill's plan would occasion

a very great increase in the number of letters

posted; and in the opinion of most of them, a

far greater increase than would be required to

maintain the revenue at its present amount.

One of the advantages which would result

to the profession by the reduction of postage

would consist in the transmission of papers

by the post, which are now sent in parcels.

An earlier, safer and more regular delivery o

such pºpers would take place. -

Reduction of Postage.—Practical Points of General Interest.

POINTS OF GENERALPRACTICAL

• * * * INTEREST.

UNSTAMPED ILLEGAL AGREEMENT.

“THE object of both the statute and common

law would be defeated if a contract, void in

itself, could not be impeached because the

written evidence of it is unstamped, and there

fore inadmissible. If that were so, a party

entering into such an agreement might avoid

the consequences of its illegality by taking

care that no stamp should be affixed to it.”

This rule was laid down by Lord Abinger,

C. B., and assented to by Parke, Alderson,

and Gurney, BB, and held to be applicable to

the following case; and it will be seen it was

in accordance with the opinion of Patteson, J.

Debt for money lent and on an account

stated, in the sum of 500l. Pleas, first, nun

quam indebitatus; secondly, as to 500/., parcel,

&c. actionem non, because, before the making

of the agreement hereinafter mentioned, at a

certain election holden at Maidstone of a bur

gess to serve in Parliament for that borough,

one J. M. Fector, had been by the returning

officer declared duly elected and returned as

such burgess, and against such election and

return a certain petition had been thereupon

presented by certain electors of the said

borough to the Commons House of Parlia

ment, alleging that the said J. M. Fector had

been guilty of bribery and corruption, and

other illegal practices in the said election, and

that the return of J. M. Fector had been ob

tained by bribery, treating, and other illegal

practices, and praying that the said election

and return might be declared null and void;

which said petition, at the time of the making

of the said agreement hereinafter mentioned,

Wasº the presentation thereof being

confided by the said petitioners to the care

and management of the plaintiff as their

agent; and thereupon, and before the stating

of the account in the declaration mentioned,

it was corruptly and unlawfully agreed by and

between the plaintiff as such agent, and the

defendant, that the defendant should pay to

the plaintiff, within a certain time, the sum of

500l., and procure J. M. Fector as well to

consent that his election and return should be.

declared null and void, as to promise that in

the event of any general election of members

to serve in Parliament, or of any second

vacancy occurring in the representation of the

said borough, he the said J. M. Fector, would

not, either by himself or through any of his

friends, by means of any coalition with any

other candidate, oppose the election and re

turn of one A. W. Robarts as one of the bur

gesses of the said borough, if the same person

should be then a candidate to represent the

said borough; and that in consideration of the
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premises, the said charges of bribery and cor

ruption, and other illegal practices, in the said

petition contained, should be no further pro

secuted against the said J. M. Fector: and

upon his election and return being declared

null and void, and the said J. M. Fector being

again proposed as a candidate for the said

borough, no other candidate should be pro

cured, or assisted, or authorized by the said

plaintiff to oppose the return of J. M. Fector

at such new election, and in the event of his

return no petition should be presented against

such return; the plaintiff also using his best

endeavours to procure such new election to

be holden within four days after the precept

in that behalf should be received by the re

turning officer of the said borough. And the

defendant further says, that the said account

so stated between the plaintiff and him the de

fendant, as to the sum of 500l., parcel, &c.

was stated of and concerning the sum of 500l.

so corruptly and unlawfully agreed to be paid

as aforesaid, and of and concerning no other

sum, and the same by reason of the premises

was a corrupt and unlawful account, and was

and is wholly void. Replication to the second

plea, that it was not corruptly and unlawfully

agreed between the plaintiff as such agent, as

in that plea mentioned, and the defendant, in

manner and form, &c. nor was the said ac

count stated between the plaintiff and defen

dant as to the said sum of 500l., parcel, &c.

stated of and concerning the said supposed

suin of 500l., alleged to have been so cor

ruptly and unlawfully agreed to be paid as in

the plea mentioned. At the trial, before Pat

teson, J., at the last assizes for the county of

Kent, the plaintiff produced in evidence in

support of his case, an I. O. U. for 500l.,

signed by the defendant. The defendant ten

dered in evidence three unstamped papers,

which, together with the I. O. U., it was

alleged constituted the agreement set forth in

the second plea. It was objected, on the part

of the plaintiff, that these papers were inad

missible to prove the agreement, as not being

stamped; but the learned Judge overruled the

objection, and received them in evidence, and

left it to the jury to say whether they proved

the agreement as pleaded, and that if they

thought so, he was of opinion that the agree

ment was illegal. The jury having found in

the affirmative, the learned Judge directed a

verdict to be entered for the defendant on the

second issue; and on a motion for a new trial,

this opinion, as we have seen, was abided by.—

Coppock v. Bower, 4 M. & W. 361.

SELECTIONS

FROM CORRESPONDENCE. .

SERVICE OF JUDGES’ summonses.

Sir,

I think it a very great inconvenience that

summonses before the judge should be taken

out on one day, delivered at the office of the

391

opposing attorney, perhaps, as late as seven

or eight in the evening, and ten o'clock the

following morning, the time for their being re

turnable.

Why not allow one clear day between At

present the practice is only conducive of

trouble to the profession, and extra expense

to the client. H. A. S.

ADMISSION OF ATTORNEYS.–PAYMENT OF

DUTY ON ARTICLE8.

Sir,

The various points arising on the admission

and examination of attorneys, have been so

fully discussed in your publication, that I feel

semewhat reluctant to start another difficulty;

but, as your writings for some time past have

evinced a desire to be of service to that class

of persons to whom I belong, I feel confident

that you will attend to my communication.

The difficulty, in my case, arises from the

candidate for admission being required to make

an affidavit that the stamp duty on his articles

has been paid.

I was articled to my father's partner. The

stamp on which my articles were engrossed

was procured and paid for in the regular

course of business, among other stamps re

quired for the use of the office, and, in fact,

arrived a day or two before I came, so that I

have no personal knowledge of the money

having been paid, though I have not the

slightest moral doubt on the subject. My

father is since dead, and the object of my pre

sent enquiry is, to know whether it will be

suſicient if my affidavit states that I verily

believe the money to have been paid, or whe

ther it will be necessary to procure an affidavit

from some clerk or other person in the office

who can swear to the fact.

The requiring sueh an affidavit at all seems

in my humble opinion, a very unnecessary for

mality, as in all other cases the production of

a deed, with the stamp affixed, is considered

as satisfactory evidence of the duty having been

paid.
A CANDIDATE for ADMISSION.

[The statement in the affidavit is qualified

by adding “as appears by the stamp affixed

on the said articles.” A similar statement

occurs in the affidavit of the articles having

been duly registered “as appears by the cer

tificate of the master indorsed thereon.” Our

correspondent’s scruples of conscience are en

titled to respect, and if he make the affidavit

as near to the usual form as he can, it will

be in the discretion of the Judge to grant a

trial for the party's admission, Ed.]
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New Chancery Order.—Superior Courts: Lord Chancellor; Vice Chancellor.

NEW ORDER OF THE COURT OF

CHANCERY.

- March, 1839.
*

POWER OF RECEIVERS UNDER THE TITHE

COMMUTATION ACT.

It Is HEREBY DEcLARED AND DIRECTED by

the Lord High Chancellor, with the concur

rence of the Master of the Rolls, and the

Vice Chancellor, That in all cases where

a receiver of a landed estate is appointed,

with a direction that such receiver shall

manage as well as set and let with the ap

probation of the Master, and such receiver

shall, under the provision of the act for the

Commutation of Tithes in England and

Wales, (6 & 7 W. 4, c. 71, s. 12,) be

deemed for the purposes of the said act an

owner of such tithes and land as therein

mentioned, jointly with any other person,

the Master shall without special order re

ceive any proposal regarding the execution

of the said act as to such tithes and lands,

and shall make his report thereon, which

report shall be submitted to the Court for

confirmation in the same manner as is now

done with respect to reports made under

the 64th of the general orders dated the

3rd April, 1828, and until such report be

confirmed it shall not give any authority to

the receiver.

CoTTENHAM, C.

(Signed){: M. R.

LAUNCELoT SHApwell, W. C.

SUPERIOR COURTS.

-

3Lartſ CyanceIIdr's (Igurt.

PRACTICE.-INJUNCTION.-LACHES.

Aparty who submits to an injunction without

using due diligence to bring to trial his

alleged right is not entitled, upon a tardy

application, to an order which would press

inconveniently on the adverse party.

Mr. Jacob and Mr. Richards, on behalf of

the defendant, applied for an order upon the

plaintiff to try his right to an invention for

which he had a patent, at the ensuing assizes

for Devonshire. The plaintiff had obtained

an injunction in August, 1837, to restrain the

defendant from an infringement of his patent.

Upon the hearing of the cause afterwards, the

injunction was continued, with a direction to

the plaintiff to establish his right by a trial at

law. The plaintiff allowed more than a year

to elapse without going to trial, and the defen

dant applied to the Vice Chancellor, during

the Sittings before the Christmas holydays, for

an order to compel the plaintiffs to go to trial

at the then next assizes for Devonshire, but

his Honour refused to make any order. This

395

was an appeal motion. It was the duty of the

plaintiff to obey the direction of the Court,

and take an early opportunity of establishing

his right to the invention, otherwise, the in

junction ought to be dissolved. The defendant

was now ready, and he challenged the plaintiff

to an immediate trial at the present assizes.

Mr. Wigram and Mr. Roupell opposed the

motion. The defendant had submitted to the

injunction for nearly a year and a half without

ever taking any step towards a trial. . The

plaintiff would be able fully to establish his

right, but he ought not to be called on sud

denly, at the caprice of the defendant, and

without due notice, to go to trial at a great

inconvenience.

The Lord Chancellor said, a question as to

the right to the invention ought to be disposed

of as soon as possible, but this defendant was

not entitled to apply that pressure on the

plaintiff which this motion sought to obtain

from the Court. It appeared that the injunc

tion was first obtained in August, 1837, and

the defendant submitted to it without com

plaint until December 1838, when all on a

sudden, he became exceedingly active in try

ing to bring the question between him and the

plaintiff to a decision. A defendant who al

lowed his rights thus to slumber for sixteen or

seventeen months, was not entitled to favour

from the Court to force the plaintiff to an in

convenient trial of his case. There would be

no advantage to either party in having a trial

for which one of them could not be prepared.

The plaintiff had no reason to suppose that the

defendant was not disposed to submit for ever

to the injunction. It was not for him who

was enjoying the fruits of his patent, to urge a

trial. If the defendant was inclined, he could

have the trial at the next Summer Assizes,

after which there would be ample time to ap

ply to this Court for further directions before

the Summer Vacation.

Motion refused without costs.-Bickford v.

Shewes, Sittings at Lincoln's Inn, March 8th,
1839.

ºice ChanceIIdr's Ccurt.

GIFT TO A CHARITY.

* A gift of stock to trustees for maintenance

and education of pious young men of the

Church of England, with a tiew of taking

holy orders, and for renting a building for

their use, if necessary, with an eagressed

desire to appropriate towards the samepur

poses, rent of a house belonging to the

donor, constitutes a good charitable gift.

This was a bill filed in the name of Mr.

George Davenport, a lunatic, by his committee

and by direction of the Lord Chancellor, for

the purpose of trying whether a gift made by

the lunatic for a charitable object, before the

time from which he was found to be a lunatic,

was a valid gift. The bill set forth a memo

randum in writing, executed by Mr. Davenport,

and dated the 23d of August, 1836, by which

he appointed the defendants trustees of 3000l.
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South Sea Annuities, “upon trust, to apply

the income thereof, for the partial or total

maintenance and education of pious young

men, members of the Church of England, with

a view to their enteringº orders; and also

for the purchase or rental of a building to be

used as a seminary for them, should additional

funds and the increased number of students

render the same desirable.” Mr. Davenport

by the same memorandum expressed a desire

; appropriating 100/. a-year, being one half

of the rent coming to him from his episcopal

chapel in Gray's linn Lane, in aid of the pur

poses aforesaid, and that the minister of that

chapel should have the selection and superin

tendance of the young men, and should trans

mit half-yearly accounts to the trustees; and

that they, the trustees, should make such alte

rations in reference to the subject as they

should from time to time think necessary.”

The bill, after various allegations impeaching

the gift, prayed for an account of the dividends

of the stock against the defendants, and that

they might be ordered to re-transfer the same.

The defendants put in a demurrer to the

bill.

Mr. Jacob and Mr. Parker in support of the

demurrer.

Mr. Knight Bruce and Mr. Richards for

the bill, submitted that the gift was too vague

and uncertain to constitute a charity to be

administered by the Court, and the appropria

tion of the rent of the chapel was illegal and

void, as was also the direction for the purchase

of a building for the students.

The Pice Chancellor was of opinion, that

the declared object of charity was clearly a

good charity, which the Court would support

and protect, being within the meaning of the

statute for charitable uses. There was nothing

in the directions to the trustees that would

make the gift void under that statute. He

could not hold that the mere laying out of a

sum of money for paying the rent of a building

from year to year, was a purchase of land

within the Statutes of Mortmain. The trus

tees, were left the choice of purchasing or

renting, and they need not do one or the

other, unless the increased number of students

required it, so that the direction was only con

ditional. There was no necessity to purchase

a building to fulfil the intentions of the donor.

Upon the whole it was his Honour’s clear

opinion that the gift was a valid gift for the

purposes of a charity. " . . . . . . -

Davenport v. Mortimer, Sittings at Lincoln's

Inn, after Hilary Term, 1839. , , , , ,

U → ºf n iſ "

º, it'ſ . . .

Głuccu'833entſ)., a, , , ,

[Before the Four Judges.}º
- T. Jºn it : , , ,

PLEADING-Railway company...,
"...tº, ºn', 1.

Where a defendant is charged under a pri.

wate act of parliament as the proprietor of

a railway, and as such liable for calls, it

is not sufficient for him to plead that he

Åas not signed, and subscribed the deed as

required by the act, and has not become a

Superior Courts: Vice Chancellor; Queen's Bench.

" proprietor by death, marriage, bequest, or

bankruptcy. Such a plea is only an argu.

mentative denial of liability, and the defen

ant ought to huge denied in distinct an 3.

"positive terms, that he was a prºprietor, or'

'' liable as such. ºr a ºn

"... . - * * * ºr ſtig y ºtii

This was an action for calls.-The declara.

tion stated that the defendant was a proprietor

of their company, and that he was indebted in

a certain sum for calls; and it contained, all

the averinents required by the private act, of

parliament (6 W. 4, c. 77), under which the

company was constituted. The defendant

pleaded that he never did sign and subscribe

the contract, nor bind himself in any way to,

contribute to the expences of the railway, as

by the act required; and that he had not be-,

come a proprietor by death, marriage, bequest,

or bankruptcy. There was a demurrer to the

plea, setting forth that it was not an answer to

the declaration, as it did not deny that the de-,

fendant was a proprietor of shares, but admit

ted the calls to have been regularly made and ,

that they were not paid, or did not state any,

excuse for non-payment. * . . . . . . . .

Mr. Maule appeared in support of the de

murrer, and - *** * * * *

Mr. Wightman in support of the plea.—The

defendant submits that though he may be in.

some sort a proprietor of this company, yet as,

he has not signed and subscribed the deed ac

cording to the act, he is not liable to this de

mand. - - -

Lord Denman, C. J.-The defendant does

not say he is not a proprietor, but assuming

that only in one of the *: stated in his plea

could he become so, he leaves it to infer-,

ence that not having become so in one of .

those ways, he is not so at all. -

Mr. Justice Coleridge.—He should have de

nied his liability in a clear and distinct manner.

He had not done so. . . - - ** *

Judgment for the plaintiffs. – The Great

JWestern and Cheltenham Railway Company, V.

Daniel, H. T. 1839. Q. B. F. J. * - -

—" " . . . . . . . .

Joint-STOCK COMPANY.-CALLS.-,

º DECLARATION. * * * * *

JWhere a private act of parliament gives the

" directors of a company power to make calls

on the proprietors, but states at the same

time the different acts that are to be done

* when such calls are made, a declaration in

an action for non-payment of such calls

" must shew all these several acts to have

been done. The allegation of the doing of

: some of them, with the averment that the

call was duly made and advertised, is not

sufficient. But in such a case the Court gave

leave to amend. * , ,-

Demurrer to a declaration.—The first count,

of the declaration stated that by letters patent

under the Great Seal of England, since coh

firmed by act of parliament, 4 W.4, c. 14, cer

tain persons... therein specially named, were

incorporated by the name of The New Bruns

wick and Nova Scotia Land Company; that
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shares were created, and that the persons ap
pointed as directors ha power to make calls

on the proprietors of these shares ; and that

the money received, '', respect of such calls

was to be paid into the bankers of the com

pany; that the defendant was a proprietor of

the company; that a call was duly made on

all "the "proprietors; that it became due in

Januaryrº and was payable to Williams

and Co., the bankers of the company; that

the call was duly advertised in the London

Gazette, and in four London newspapers, as

in the act was required. There was a second

count, stating generally the defendant’s liabi

lity to a call, and that a call was made at the

rate of 74 per cent. There was a special de

murrer to iſ: first count of the declaration,

setting forth fully the power given under the

act to the directors, and alleging that the time

appointed for the payment ought to be de

scribed in the notice published in the Gazette,

and also the place where, and the persons to

whom such payment should be made; and

that such notice ought to be a notice of 20

days, and averring that for want of the suffi

cient allegation of these matters the declara

tion was insufficient.

Mr. Platt, in support of the demurrer.—

The declaration is defective for the reasons

stated in the demurrer. Until the directors

have, in pursuance of the terms of the act,

ordered a call to be made, and have stated the

time and place of payment, and the persons to

whom payment is to be made, or have ap

pointed the bankers who are to receive the

money, and have given suffieient notice of all

these things, a refusal or neglect to pay the

call will not render a proprietor liable to an

action. The second section of the act recites

that whereas it is ordained that the several per

sons who are subscribers, should pay the calls

made on them at such times and places, and

to such persons, and in such manner as should

be ordered by any Court of Directors, &c.

Here nothing of this sort appears on the face

of the declaration to have been done. In

Comyn's Digest,” it is said, that in an action

on a statute, the plaintiff must aver every

matter which is requisite to give him the right

of action. That has not been done here The

only averment as to time and place made in

the declaration is, that the call was duly ad

vertised in the Gazette, and in four London

newspapers, as in the act is required. It is not

stated that the directors ordered such adver

tisement. Then again nothing is said as to

the length of the notice, though the act re

uires that twenty days’ notice should be given.

$. declaration also states, that by letters pa

tent, under the Great Seal of England. There

is no such Great Seal now. It is now the Great

Seal of Great Britain and Ireland. The ſing

v. Bullock b. In every respect, therefore, the p

declaration is defective.

... Mr. Petersdorff, contra.-The declaration is

good. The expressions employed in the first

* Action on Statute, A 3.

* I Taunt. 71.

count, were purposely introduced to avoid

the objections now raised. In the introductory

Fº distinct allusion is made to all these mat

ters, and then it is alleged that these things

were severally done duly in pursuance of the

act. There is this distinct allegation, that the

Court of Directors did, on the 2d of January,

1837, in pursuance of, and in execution of the

owers to them granted, duly make a call.

§r. Justice Littledale.—Is there any form of

call given in the act of parliament § There

is not. [Mr. Justice Littledale.—Then how

can they state that they duly made a call

without showing that they did all the several

things that the act requires to make such a

call valid.] -

Lord Denman, C. J.-We think that the

use of the word “duly,” in this manner, will

not answer all the objections raised to this de

claration. But under all the circumstances,

the Court will give leave to amend.

The New Brunswich and Nova Scotia Land

Company v. Bainbridge, H.T. 1839. Q. B. F. J.

Common BIcag.

TRESPASS.--PLEAS OF JUSTIFICATION.

To a declaration ſor trespass and false im

prisonment of the plaintiff on a false and

groundless charge, the defendant moved

for leave to plead that the plaintiff had

Jorged an acceptance to a bill; that the

plaintiff had uttered a bill, knowing the

acceptance to be forged, and that the ac

ceptance was forged, and that there were

reasonable grounds for believing that the

plaintiff tras the guilty party; and finally,

that the plaintiff obtained money on dis

count on the bill, upon a false and fraudu

lent pretence : Held, that these pleas were

not contrary to the new rules, and might

Öe pleaded, and that the Court would not

decide upon the fourth plea being good or

bad upon motion only.

Henderson shewed cause against a rule ob.

tained, by Biggs Andrews, and Roberts, for

allowing the defendant to withdraw a plea

which he had pleaded, and to plead several

other pleas on payment of costs. The declara

tion contained a count for the imprisonment

of the plaintiff on a false charge, and it was

delivered on the 17th November, and on the

27th Nov. the defendant applied to Park, J., at

chambers, for leave to plead, first, that the

plaintiff forged the acceptance to a bill,

wherefore the defendant caused him to be

arrested. Secondly, that the plaintiff issued a

bill with a forged acceptance, knowing of the

forgery. Thirdly, that the acceptance to the

bill had been forged, and that the defendant

had reasonable grounds for believing that the

laintiff was the guilty party; and fourthly,

ihat the plaintiff obtained money on discount

upon the bill, by means of false and fraudulent

representations, &c. The learned judge, how

ever, refused to grant the order, and therefore

the defendant pleaded the third plea, and sub

sequently came to the Court. It was now sub
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mitted that it would be unreasonable to make

this rule absolute, as the pleading so many

pleas could be necessary, for no fair purpose,

and was besides opposed to the principle of

the new rules. The plaintiff was prohibited

from describing the trespass except in one

way, and all that must be stated in answer,

were the grounds upon which the defendant

caused the plaintiff to be arrested, and no new

fact since discovered must be set forth.

Tindal, C. J.-It may be that the defendant

has a doubt whether the offence upon which

he arrested the plaintiff amounted to the utter

ing of the bill, knowing it to be forged, or

only to an obtaining money under false pre:

tences: and why is he not to avail himself of

both grounds of defence? -

Henderson objected to all but the third plea,

for if the others were to be permitted to be

put on the record, grounds of demurrer might

ise shewn upon them, and the court would not

assist the defendant in any proceeding which

would lead to such a result. The pleas were

all founded on the same subject matter, and

the form of alleging it only was varied, but

that was contrary to the new rules.

Tindal, C. J.-I think that these pleas do

not fall within the rule upon which the plaintiff

relies. It is to the advantage of the plaintiff

that the defendant should put on record the

different facts, on which he relies; the pleas
are substantially different, and if we did not

allow them we should be acting contrary to

the statute of Anne. As to the last plea, in

which a misdemeanor only is alleged, there

may be some difference, but we should not

meet the justice of the case if we did not allow

it to be put upon the record.

Bosanquet, J.-The first three pleas state

different defences. The first two allege felo

nies by the plaintiff, the third an entirely diffe

rent ground of defence —that, a felony was

committed by some one, and that there was

reason to suspect the plaintiff, which is quite

distinct from those which precede it, and is

not therefore inconsistent with the new rules;

and on the fourth the Court will not, on such

a motion as this, determine whether it is good

or bad.

Rule absolute on payment of costs.

v. Almond, H. T. 1839. C. P.

Currie

* Gºrtbequer of $3ſeas. º

º qa' * ,

MISNOMER IN WRIT AND DECLARATION-T

AMENDMENT. tº -

The defendant being described in the writ

and declaration by the initials of his chris

tian name, the court will not, on that

ground, set aside the writ, but application

should be made to a judge to ſºmetil the der

claration at the cost of the plaintiff. . .

Archbold had obtained a rule for setting
aside the writ and subsequent proceedings, Or

to amend the declaration at the plaintiff’s costs,

on the ground of irregularity, the defendant

Superior Courts : Common Pleas; Erchequer

being sued and declared against by the initials

only of his two christian names.

Jardine shewed cause.—Before 3 & 4 W. 4,

c. 42, the ground on which this motion was

made was not sufficient for setting aside the

writ, but must be taken advantage ofby plea in

abatement. By that act such pleas for mis

nomer were abolished, and it was provided that

in cases where they would have been before

pleadable, the defendant should he at liberty
to cause the declaration to be amended at the

cost ºf the plaintiff, upon a judge's summons,

the right name being proved on affidavit.

Lindsay v. Wells, 4 Scott 471, was in point

Archhold in support of the rule.

Parke, B.-The only ground of objection is

the misnºmer, for the declaration and process

agree. Since the late act, the defendant should

apply to a judge at chambers to amend the

declaration at the cost of the plaintiff.

Rule discharged with costs. Rusk v. Ken

nedy, H.T. 1839. Excheq.

SETTLING BILL OF EXCEPTIONS.—CoSTs.-

WHERE RECOVERABLE.

The costs of settling a bill of eaceptions are

costs in the Court of Error, and the Court

below have no power to order the Master

to review his taration in respect of them.

Montague Smith moved for a rule nisi for

the Master to review his taxation in this cause,

and to allow the plaintiff the double costs of a

bill of exceptions. The cause was tried before

Patteson, J., and a bill of exceptions being

tendered by the defendant, error was assigned

thereon in the Exchequer Chamber; but the

judgment of the Court below was affirmed.

The 13 Car. 2, stat. 2, c. 2, s. 10, provided,

that if any person should prosecute any writ of

error for the reversal of any judgment given

after verdict, and the judgment should be after

wards affirmed, every such person should pay

to the defendant in error, his double costs,

“to be assessed by the Court wherein such

writ of error shall be depending.” The 11 G.

4, and 1 W. 4, c. 70, requiring the record to

remain in the Court, and a transcript only to

be sent to the Court above, it was doubtful in

which Court the costs should be taxed. Before

that statute, a bill of exceptions was no part

of the record in the Court below. Gardner v.

Baillie, l B. & P. 32. The Master in the

Court of Error here had refused to allow the

costs, as he thought they were costs in the

Court below, and the Master in this Court

had refused to give double costs, as the statute

provided that they should be taxed on that

scale in the Court where the writ of error w s

depending.

Parke, B.-The statute of 11 Geo. 4, and I

W. 4, c. 70, s. 8, provides, that the transcript

of the record shall be appended to the return

of the writ, and the Court of Error, after errors

duly assigned, and issue in error joined, shall

review the proceedings, and give judgment aS

they shall be advised thereon. The costs are

part of the judgment—it is one and the same
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act, and the application should therefore be

made to the Court above.

Rule refused.—Doe d. Harvey v. Francis,

H. T. 1839. Excheq.

PLEA PUIS DARREIN CONTINUANCE.-TIME OF

PLEADING.-RULEs of H. T. 2 W, 4, AND

H. T. 4 W. 4.

Semble, that the rule of H. T. 4 W.4, which

requires a plea puis darrein continuance

to be accompanied by an affidavit stating

that the matter thereof arose within eight

days, is affected by the rule of H. T. 2 ſº.

4, which operates to eatend the time to nine

days, where the eighth was on a Sunday.

This was an action brought against the de

fendant as administratrix, and the defendant

pleaded puis darrein continuance, a judgment

recovered against her on the 5th January.

The plea was pleaded on the 14th January, the

13th having fallen on a Sunday, and an affi

davit accompanied it, stating that the plea was

true in substance and in fact, and that “the

matter therein contained arose within eight

days next before this day, the 14th January.”

Knowles, in consequence, moved for a rule

to set aside the pleas, on the ground that the

time within which it was pleaded exceeded

the limit prescribed by the rule of H. T. 4 W.

4, and which provided that no plea puis dar

rein continuance should be allowed, unless ac

companied by an affidavit that the matter

arose within eight days next before the plead

ing of such plea.

Rowe shewed cause.—The 13th January,

being Sunday, the rule of H.T. 2 W. 4, came

into operation. It was directed by that rule

that in all cases in which any particular num

ber of days, not expressed to be clear days.

was prescribed by the rules or the practice of

the Courts, the same should be reckoned ex

clusively of the first day, and inclusively of the

last day, unless the last day shall happen to

fall on a Sunday, Christmas Day, &c. in which

case, the time should be reckoned exclusively

of that day also. This rule being applied, the

plea was in time. In Papperel v. Burrell, 2 D.

P. C. 674; and Ryland v. Wormwald, 5 D. P.

C. 581, decisions were given which were dis

tinctly in point here, the latter case shewing

also that the rule in question applied, to pleas

in abatement. -

Knowles, contrº.— The defendant should

have applied to the Court for leave to plead

after the eight days had expired. The affidavit

besides, on the face of it appeared to be un

true.

Parke, B.—It means that the days were

legal days, according to the rule; but it should

have been more explicit in stating the real

fact. *

Knowles.—It was evident that the eight days
had been exceeded. -

Parke, B.-We cannot set aside this plea.

If it he intended by the rule of H. T. 4 W. 4,

that every plea of puis darrein continuance,

shall be accompanied by an affidavit that the

399

matter thereof arose within eight days, we

have such an affidavit; but if it mean that

every matter since the last continuance shall

be pleaded within eight days from the time it

occurred, then the general rule applies which

prescribes that one day shall be taken exclu

sively, and the other inclusively, unless the last

day shall fall on a Sunday. My present im

pression is, that the effect of that rule is to

extend the time of pleading here to nine days.

But it is not necessary to decide that point

now, because upon the affidavit, it appears

that the plea was pleaded within eight days,

and there is nothing to shew that this is not

true.

Rule discharged.—Dudden v. Triquet, H.T.

1839. Excheq. -

Ju DGMENT AS IN CASE OF A NONSUIT.-

ReferENCE.-T Riai, BY PROVISO.

When the record has been withdrawn, the

parties agreeing to a reference, the defend

ant cannot move for judgment as in case of

a nonsuit.

Deedes moved for a rule for judgment as in

case of a nonsuit. Issue wasjoined in January

1838, and notice of trial given for the 1st

February.

The parties then attended, and a verbal agree

ment was made that the cause should be re

ferred, and the record was in consequence with

drawn. The plaintiff had since refused to

proceed with the arbitration.

Per Curium.—The plaintiff has committed

no default, for he was ready to try before the

sheriff. The case is like Godfrey v. Wade,

6 Moore, 488, where after a parol submission to

arbitration the record was withdrawn, and an

award was made in favor of the defendant; and

the Court held, that notice having been given

to the plaintiff, he might refuse to abide by it,

and then the defendant might proceed to trial

by proviso.

Rule refused.—Hansby v. Evans, H.T. 1839,

Excheq.

LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

%dußg gif (Cummong.

ADMINISTRATION OF JUSTICE.

To improve the Criminal and Civil Jurisdiction

of County Courts. Ilord John Russell.

[One of these Bills, the “ District

Sessions”. Bill, has been brought in.

- See p. 386, ante.]

For keeping and authenticating non-parochial

Registers of Births, Deaths, and Marriages.

- In Committee.] Lord John Russell.

For regulating the Police Courts in the Me

tropolis. [For 2d reading.]

For the better ordering of Prisons.

[For 2d reading.] Lord John Russell.

To regulate and enlarge the Summary Jurisdic
tion of Justices. Lord John Russell.
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For further improving the Police in and near
the Metropolis. Mr. F. Maule.

[For 2d reading.]

Small 'Debts Court Bills for the following

places:—
Aberford, Liskeard,

Belper, Liverpool,

Bury, (Laneashire) Newark,
Chesterfield, Newton Abbot

Eckington, Nottingham,

Glossop. and

Grantham, Mansfield,

Halifax, Hudders- Oldham,

field, & Bradford, Rochdale,

Hatfield, Rotherham,

Kingsbridge and Tavistock,

Dodbrooke, Warrington,

Leeds, Worksworth.

The time for receiving Petitions for bringing

in Small Debt Bills was enlarged to 8th

March, and for the 1st reading of such Bills

to 8th April.

To enable the Justices at Quarter Sessions to
appoint a Clerk of the Peace in certain

Cases. Mr. Pakington.

[For 2d reading.]
To abolish Grand Juries. Mr. Pryme.

to improve the Practice, and Proceedings in
the Court of Pleas of Durham.

Mr. Harland.

[For 2d reading )
For regulating the mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales.

To amend the Law relating to double and

treble Costs, to pleading the General Issue,

and as to Notice and Limitation of Actiºns.
[For 2d reading.] Sir F. Pollock.

LAWS OF PROPERTY.

For the better protection of Purchºers
against Judgments, Crown Debts. and Fiats

in Bankruptcy. Sir E. Sugden.

To amend the Law of Copyright.

Mr. Serjeant Talfourd.

[In Committee.]

For the Enfranchisement of Lands of Copyhold

and Customary Tenure:

Mr. James Stewart.

[For 2d reading.]
For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

Designs for a limited time.
[In Committee.] Mr. P. Thomson.

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics. Mr. P. Thomson.

[In Committee.]

To render the Owners of Small Tenements
liable to the payment of Rate: assessed

thereon. Mr. Robert Gordon.

LAW OF ELECTIONS.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.

Controverted Elections. Lord Mlahon.

[For 2d reading.]

Law Bills in Parliament.—Editor's Letter Bor.

To amend the jurisdiction for the Trial of
Election Petitions. Sir R. Pee!.

[For 2d., reading.]

For assimilating the qualification of Electors

as Voters for Coroners to that of the con:
stituency of members of Parliament, and

taking the Poll at Election for Coroners in

one day. Sir H. Fleetwood

For extending the qualification of Voters for

ulembers in Parliament representing Coun

ties, to the occupiers of houses of the clear

annual value of H0l. as in Boroughs.

Sir H. Fleetwood.

highWAYS AND 8EWE ſtS.

To amend the Laws relating to Highways.

In Committee.] Mr. Barneby.

To after and amend the Laws relating to Sewers.

Mr. Christopher.

THE NEW MASTER.

We have great pleasure in stating that

Samuel Duckworth, Esq., has been ap

pointed to the vacant Mastership, and beg

to refer to our observations as to this ap

pointment in our last number. -

THE EDITOR'S LETTER BOX.

A Correspondent at Plymouth, who inquires

regarding the regulations for calling persons

to the Bar, is informed that the fact of his

having been under, artieles to an attorney,

will not diminish the time of probation for
calling to the Bar. At all the Inns of Court

twelve terms must be kept. At Lincoln's

Inn, and Gray’s Inn, the party must be a mem

ber of the society for five years, unless he is a

Graduate. At the Temple, the student may

he called after keeping twelve terms, although

a member for three years only, provided he be

23 years of age. At Gray’s Inn, it was for

merly requisite that the student should cease

practising as an attorney for two years before

a call to the Bar; but the time is now three

years, at all the Inns. No articled clerk can

be admitted as a student.

The opinion of W. W. H. is not supported

by any authority. Perhaps he can amend his

letter in that respect.

The Communications of T. T. T.; and

“Civis,” will probably appear next week.

The Letter relating te the Legal Discussion

Society shall be attended to.

The Reviews of several New Works are un

avoidably deferred.

G. F. S. is informed that an Index or Genera!

Table of Contents will be given at the close of

our 20th Volume.

We have taken the list of Sheriffs, &c. from

“The Attorneys’ Office List,” by permission

of the Proprietor, and believe it has been com

piled with care, and may be relied on.
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COUNTY COURTS.

IN our last number we gave a short account

of the District Criminal Courts which are

proposed to be established. This is part of

a general scheme for the administration of

local justice, which was notified at an early

period of the present session of parliament,

by Lord John Russell; and we have now

before us the other part of it, “A bill for

improving County Courts,” which embraces

the civil business. We need hardly point

out to our readers the importance of this

subject, which has, in fact, been constantly

before them in one shape or other, ever

since the first establishment of this work;

and we shall now, without offering any

opinion as to the measure itself,' endea

vour to give a brief but accurate account

of it. - .." .

First, as to the Judge and other Officers of

the Court.—The Lord Chancellor is autho

rised to appoint for every county in En

gland and Wales, one or more judges of

the county courts, who shall be either a

barrister who has practised for at least

seven years, or an attorney of one of the

Superior Courts, who shall have been certi

fied by three or more judges of such Courts

to the Lord Chancellor as a fit person; and

the Lord Chancellor may remove any such

judge for misbehaviour.

The Courts are to be holden in every

place in which any Court of Requests or

Court of Conscience shall be holden at the

time of passing the act; and the intervals

between holding any two such Courts shall

in no case be more than six weeks. Provi

sion is made in the bill for the appointment

and regulation of a receiver, clerks, and

bailiffs, all of whom are to be appointed by

the judge. And the justices at Quarter

vol. xvi.I.—No. 516.

Sessions are to appoint a receiver general.

Each of these officers (except the bailiffs,

who are to receive their fees), is to be paid

a certain salary for his serviccs, including

all travelling and other expences, out of the

fees or general fee-fund of the County

Cöurt. The number of clerks, &c. is to be.

regulated by the receiver general, subject

to the approval of the justices of the Quarter

Sessions; and the justices are to fix, the

salaries to be paid under the bill. The

clerks are to issue the summonses, and

to register the orders of the Court, and the

receiver is to take charge of all fees and

fines paid into Court; and the receivers and

clerks are to give security. The receiver

general is to provide Court-houses, for which

purpose he is authorized to borrow money;

and for the purpose of raising “a building

fund,” the receiver is authorised, so long as

it may be requisite, to receive from the

plaintiff in every suit, one shilling in the

pound on the amount of the debtor damages

claimed: and out of this fund the money

borrowed shall be re-paid. * * *

On the passing of the act, the powers of

all existing Courts of Request are to cease;

but the chairman, registrars, clerks, &c.

may receive compensation, if not re-ap

pointed. This compensation is to be fixed

by the Treasury, and is to be a primary

charge on the fee-fund. The fees are to be

regulated by a schedule, and are to be ac

counted for to the justices, by whom they

may be diminished.

Newt, as to the Jurisdiction and Mode of

Procedure of the Court.—After the appoint

ment of a judge of the County Court, all

pleas of personal actions which may be

holden in the County Court shall be holden

before the judge; but the amount is raised

to any debt or damage which does not ex

ceed 15l. The suits are to be by plaint in

2 D
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writing, and thereupon a summons shall be

issued under the seal of the Court, a form of

which is given in the schedule, which shall

be served on the defendant fourteen days

before the day on which the County Court

shall be holden, at which the cause shall be

tried; but the clerk is not to issue the sum

mons until a deposit is made, to secure the

defendant his costs, if the judge shall so

award them. Actions are to be limited to

three years. Minors may sue for wages.

No privilege is to be allowed; and one of

several persons liable may be sued for any

demand jointly due. A list of persons

qualified to serve as jurors shall be made by

the sheriff, and a jury, not more than five

or less than three, shall be empannelled and

sworn, and all causes shall be decided by

the majority. But causes by consent of

both parties, or on seven days' notice, may

be set down for trial and decided by the

judge alone. Causes may also be referred

by the judge for arbitration; and if either

party refuse to appoint an arbitrator, the

judge may appoint one.

On the day of trial, the Court is to pro

ceed to try the cause in the presence of the

parties or their agents, in a summary way,

and give judgment without further plead

ing, or formal joinder of issue. Notice

must be given if any special defence is

to be set up, viz. any set-off, the Statutes

of Limitation, Bankruptcy, or Insolvency.

The parties, themselves may be examined,

and, witnesses, are not incompetent from

interest: provision is made for enforcing

attendance of witnesses. No plaint is to be

removed into any Superior Court except by

leave of one of the Judges thereof, in cases

where the debt is more than 5l., or when

the right to lands, &c. is in question, and

only then on giving security for costs. But

a new trial may be ordered by the Judge

of the County Court. No barrister or at

torney may argue any question" in any

summary proceeding, and no attorney may

recover any sum of money, unless the sum

recovered shall be more than 40s, or more

than 6s. 8d. for fees and costs, unless the

sum recovered shall be more than 5l.; or

more than 10s. 6d. unless the sum reco

vered shall be more than 15l. Execution

may be ordered by the Court againstbody

or goods, and persons taken in execution

shall be imprisoned, for which purpose

prisons may be provided, but the Judge

may allow maintenance out of the funds of

the Court to sick or poor prisoners. "Bebts

and wages may be attached, but execution

may be superseded on payment of debt and|

County Courts.

costs. . . Where the rent payable in re

spect of a tenement, does not exceed 201.

by the year, possession of it may be recoy

ered by plaint in the County Court. The

Court is to have power of committal for con

tempt.

If an action shall be prosecuted after the

commencement of the act, for any cause for

which a plaint might have been entered in

the County Court, and the verdict shall be

for a sum not exceeding 15l., the plaintiff

shall have judgment to recover such sum

only and no costs, and shall have execution

only against the goods and chattels of the

defendants; and if a verdict shall not be

found for the plaintiff, the defendant shall

have double costs, unless the Judge shall

certify to the contrary. The act is not

to extend to Middlesex. * - ". º

This is the measure which is now to be

proposed, and at present we do notventure

to predict its fate, but we may here men

tion the various bills which have been al

ready brought in unsuccessfully on thesame

subject, of which we have given an account:

Prior to these, there were the bills of Lord

Althorp and Sir Robert Peel, having asimi

lar object. 1. Mr. Brougham's bill intro

duced in 1830, (See 1 L. O. p. 9), with:

drawn in 1831,–re-introduced by Lord

Brougham, C., in 1833,-lost in the same

year by a majority of five, (6 L.O. p. 198.)

This bill, however, was of a very extensive

and sweeping nature. It was introduced

in the House of Commons in 1834, by

Lord Althorp, but withdrawn without a

debate. " ; z. ºr ºl; sº ºr ºf . ,

In 1835, several notices were given for the

introduction of bills for local courts, but no

bill was actually introduced, "In the year

1836, no measure of this sort was intro

duced, but many small debts bills were

passed, (See ll, L.O. 461). . . . * *

In 1837, notices for the introduction of

a bill for local courts were given by Lord

Brougham and Mr. Roebuck, but were not
followed up by either; and Captain Pe

chell's bill for extending the jurisdiction of

the Sheriffs' Court was lost. ------

ºlin 1838, Lord John Russell introduced

a bill for the improvement of County Courts,

but it embraced both civil and criminal mat

ters, and differed in many respects from the
present bill. See a full account of it, 15

L.O., 353,481. It was not proceeded

with, owing to the pressure of other busi
'ness, 12 6 ºu lºº ... tº it! -ik,

ºw ºf ºut ºn ºn ..It *i-tº a - - sº *** -it .

tº toº lºº"— ºt, tºº. 1-,

ºut

* nºt ºf ºn -

*...* * * * * * * ****** * , , , ºr tº --

- ºr its tº ºr sº tº ºf º - - - - -



Practical Points.—Enfranchisement of Copyholds.

PRACTICAL POINTS OF GENERAL

INTEREST.

ASSAuLt. º

AN assault is legally an inchoate violence or

attempt to commit with force a corporal in

jury to the person of another, as striking at a

person with a stick or fist, although the party

fails to accomplish his object; Finch. 319;

2 Roll. Abr. 545, pl. 45; drawing a sword or

bayonet, or throwing a bottle or glass with

intent to wound, or presenting a gun at a man

who is within the distance to which the gun

will carry, or, says Hawkins, “any other act

indicative of an intention to use violence

against the person of another.” (1 Hawk.

P. C. 2,62, s. 1.) The assault in the following

case comes within these latter words, but we

think it forms a new illustration of the rule.

The first count of the indictment stated that

the prisoner, on the 16th of November, at &c.

unlawfully did, assault Mary Ann Wells and

Mary Campbell, and then and there unlawfully,

knowingly, wickedly, and maliciously did ad

minister to and cause to be administered to

and taken by the said Mary Ann Wells and

Mary Campbell, a large quantity, that it to say,

two scruples of cantharides, the same then

and there being a deliterious and destructive

drug, with intent thereby to injure the health

of the said Mary Ann Wells and Mary Camp

bell, and the said Mary Ann Wells and Mary

Campbell thereby then and there became sick,

sore, diseased, and disordered in their bodies,

insomuch that their lives were despared of,

to the great damage, &c. Thesecond count was

in the common forin, as for a common assault.

From the evidence on the part of the prosecu

tion, it appeared that the prisoner, who was

waiter at the crown, in Butcherhall-Lane, in

the city of London, which was kept by Mr.

Campbell, had, on the afternoon of the 15th

of November sent aporter who was in the habit

of coming to the house for two pennyworth of

Spanish flies; the porter in consequence ſpur

chased two scruples of cantharides, which he

took to the prisoner. On the following morn

ing, after the prisoner and master had had their

breakfasts, the prisoner was seen going into the

kitchen, where there was some coffee, which

had been prepared for the breakfast of Mrs.

Campbell, and the two barmaids, one of whom

was Mary Ann Wells, and shortly after on the

latter taking some of the coffee, she discovered

a very unpleasant taste in it, and became ill,

and was so for several hours, and was obliged

to have recourse to some violent medicine.

Mrs. Campbell also took some of the coffee,

and being previously in a delicate state of

health, was very seriously ill, according to the

statement of a surgeon who attended her, for

more than twenty hours; and at the time of

the trial was too ill to appear and give her
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evidence. Mr. Campbell, on looking at the

coffee, gave it as his opinion that it was spa

nish flies which created the unpleasant taste,

and in this he was confirmed by a medical man

who analysed the contents of the coffee-pot.

On the prisoner being accused of putting the

spanish flies into the coffee, he admitted that

he had, but said that he did it only for a lark.

It appeared that the prisoner was upon very

good terms with the two barmaids, that his

wife, to whom he had been married only six

weeks, was living in the house as a servant at

the time, and that he had not had any quarrel

with any of the members of the family. Se

veral witnesses gave the prisoner an excellent

character, for humanity, decency, and propriety

of conduct. Mr. Serjeant Arabin (after con

sulting with the recorder) told the jury that in

their opinion, in point of law, the offence

charged amounted to an assault, and that the

case against the prisoner was made out upon

the evidence. The jury found the prisoner

guilty, but recommended him to mercy.—

Sentence—One years imprisonment. Reg. v.

Button, 8 C. & P. 660.

…+

THE ENFRANCHISEMENT OF

COPYHOLDS.

Mr. Stewart's Bill for the Enfranchisement

ment of Copyholds was read a second time on

Tuesday night, without opposition.

We think it may be well to give the opinion

of the learned Mr. Watkins on this subject.

It forms the conclusion of his valuable Work

on Copyholds, and as he had on many ac

counts an interest in the preservation of the

tenure, we conceive his strong conviction of

the propriety of its abolition is above suspi

cion.

“Though the principles on which the doc

trine of copyholds is founded, were originally

wise in themselves, yet many of them are now

obsolete. The necessity, and even propriety, of

their continuance has ceased to exist. We

have now no villeins, thank God!, and the

laws which could relate only to villeins ought,

therefore, to be swept away. But the progress

of thanners is always gradual, and often im

perceptible; and hence a system is frequently

suffered to eontinue when its principles are

disowned. The wisdom and expediency of a

general law, to which all landed property

should be alike subject, and the confusion and

thanifold evils which are inevitably attendant

on a diversity of local customs, must be appa

rent to every one. A nation can scarcely

experience a greater curse than a complicated

and, discordant code. For, according to the

remark of an ingenious and elegant writer, “so

soon as justice becomes a science, so soon does

injusticebecome a trade.” The more varied and

l
complex the laws,*;º must necessarily
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be understood; and the less they are under

stood, the more will the artless and innocent

be placed in the power of the artful and ra.

pacious. As we have manifestly outlived the

principles of copyhold-law, why should that

law be continued: The happy consequences

of the statute of the 12th of Charles the Se

cond, which abolished so many feudal inci

dents, and turned the generality of tenures

into that of common socage, hold out to us

the strongest encouragement to reduce our

laws of real property still more to the standard

of wisdom, by reducing them to the spirit and

manners of the times. Why must we be per

petually appealing to the fools' idol of pre

cedent? Why be dissatisfied with common

sense : May not what was just at one period,

become, under other circumstances, unjust?

Or will truth be no longer truth because our

forefathers happened to blunder: Or, finally,

may not that which was wise in the infancy of

a state become inapplicable when men cease

to be rude : There are many difficulties, it is

true, in the way of a general enfranchisement:

but what is there of general importance that

can be effected without having difficulties to

encounter? Without amelioration we must

degenerate. A system of jurisprudence can

not remain perpetually the same, while the

manners of a nation change. The principles

which originated in barbarism, cannot meet

the wants of an improved and refining age.

The manners of a nation must be stationary,

or stationary laws cannot long regulate its

conduct. The principles of nature are fixed

and immutable, and laws founded on those

principles will always apply; but laws founded

on arbitrary impositions, or the peculiar man

ners or necessities of a particular age, should

not be permitted to shoulder out common

sense from society, or to incumber the con

duct of persons to whom they cannot, in rea.

son, relate. If every thing desirable cannot

be effected, it does not follow that we ought,

therefore, to do nothing. If an immediate and

universal enfranchisement of copyholds cannot

be accºmplished, an enfranchisement may be

effected partially and by degrees. The more

we advance towards perfection, the number of

evils which we leave will be less. Thus an

act may be passed, obliging every lord seised

in ſee simple to enfranchise, on so many years

average of the seignorial emoluments. The

average may be ascertained by commissioners

or a jury. Tenants in Tail may also be en

abled and compelled to enfranchise, as en

franchisement would be so evidently beneficial

to the nation at large. A tenant in tail may
now, by certain means, alien the manor in fee;

what impropriety then would there be in en

abling him to convey the freehold ºf a few

cºpyhºld tenements by some solemn deed?

And the power of enfranchisement might be

extended, as circumstances would admit. The

prejudices of the ignorant, and the opposition

and arts of the interested, must be expected

and met; but we should meet them with manly

firmness, while conscious of the integrity of
our views. We should recollect, that we can

Enfranchisemeut of Copyholds.

not reason from a matter of fact to a matter

of right; and that it does not follow of ne

cessity that, because absurdities or inconve

niences exist, they, therefore, ought to le

cherished. There cannot be a more certain

cause of destruction than the accumulation of

what is absurd.”

Let us however, on the other side, add the

following letter:

To the Editor of the Legal Observer.

The bill for the general enfranchisement of

copyholds throughout England and Wales,
may, to a certain extent, be considered salu

tary; but it mainly rests upon theory, and is

certainly too sweeping. The evidence adduced

in support of the measure, rests upºn the

ea parte statements of conveyancers at and under

the bar, who are but trifting gainers by the

investigation of copyhold titles. Much has been.

said in and out of committee about heriots, the

inability of copyholders to fell timber, or make

leases, &c. Now, I venture to state, that these

would-be mighty hardships and inconveniences

do not eatist in twenty” manors throughout the

entire kingdom. I am practically acquainted

with the customs of several tery extensive

manors in three midland counties, in neither

of which do either of the hardships complained

of exist; the tenants have power to fell timber,

and lease for 21 years, without licen the

fines are small and certain (double the amount

of quit-rent), and the fees paid on admission

are also small, not eaceeding upon an average

4!. in each case. The bill now before the hºuse

would therefore work an evil in those manors,

by entailing upon the copyholders enormous

expences in effecting their enfranchisement,

and by increasing the costs of every transfer to

at least four times the amount of their present

admission fees. Copyhold titles, are equal to

freeholds; indeed where the fines are small

and certain, they are to be preferred, on

account of the registry; and it must be ad

mitted that in their investigation, there are

not half the quibbles and niceties arising as in

freeholds.

If the legislature would pass a bill to assi

milate all the manors in the kingdom into one

general custom, (namely), to abolish the hard

ships; and inconveniences I have alluded to,

where they really exist, and substitute fines

small and certain for arbitrary fines, and

establish a scale offees to be taken ſystewards;

then indeed such a measure would and might

well be hailed by the public as a boon.

The bill before the house is upon principle

no more or less than a second edition of the

Tithe Commutation Act, but I trust it will

never in its present shape become law. º

NoN-CoMPulsory.nº

—

ºn ot.

* We readily insert this letter, as it has

always been our rule to let both sides he heard,

on all questions. We are quite sure, however,

that our correspondent is wrong in this asser

tion. Ed.
ºn ºn

- -

-- - - - - -

--------
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NEW BILLS IN PARLIAMENT.

DISTRICT SESSIONS. * * *

This is a bill “for holding district sessions of

the peace.” It recites that all persons charged

with offences ought to be brought to trial as

speedily as possible, and that the expense and

inconvenience of prosecutions may be greatly

lessened by providing the means of trial in the

neighbourhood of the place where the offence

was committed : and that it is expedient that

the powers of justices in quarter sessions, with

respect to the trial of offences, be better

defined; It is therefore proposed to be
enacted— -

1. That after the passing of this act, neither

the justices of the peace acting in and for any

county, nor the recorder of any borough, shall

at any session of the peace, or at any adjourn

ment thereof, try any person or persons for

any treason, murder or capital felony, or for

any felony which, when committed by a person

not previously convicted of felony, is punisha

ble by transportation beyond the seas for life,

or for any of the following offences; (that is

to say)

l, Misprision of treason.

2. Offences against the queen's title, pre

rogative, person or government, or against

either house of parliament.

3. Offences subject to the penalties of

praemunire.

4. Blasphemy and offences against religion.

5. Administering or taking unlawful oaths.

6. Perjury and subornation of perjury.
7. Making a false oath or affirmation, so as

to be liable to the punishment of perjury.

8. Forgery.

9. Unlawfully and maliciously setting fire to

crops of corn, grain or pulse, or to any

part of a wood, coppice or plantation of

trees, or to any heath, gorse, furze or fern."

10. Bigamy and offences against the laws
relating to marriage. " " " "."

ll. Abduction of women and

12. Endeavouring to conceal
child. - * . . . e.

13. Offences against any provision of the

laws relating to bankrupts and insolvents.

14. Composing, printing, orº blas

phemous, seditious, or defamatory libels.

15. Bribery. º . . .

16. Unlawful combinations and conspiracies,
except conspiracies or combinations to

commit any offence which such justices

or recorder respectively have or hasjuris

diction to try, when committed by one
person. - . . . . . . .

Provided that nothing herein contained shall

be construed to give authority to the justices.

ºf the peace acting in and for the cities of

London and Westminster, the liberty of the

Tower of London, the borough of Southwark,

and the counties of Middlesex, Essex, Kent.

and Surrey, to try any person or persons for

any offence committed, or alleged to be com

t

irls. " "..."

firm of,
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Criminal Court, which such justices are re

strained from trying under the provisions of

4 & 5 Will. 4, c. 36, intituled, “An Act for "

| establishing a New Court for the Trial of

Qfences committed in the Metropolis and

Parts adjoining.” . . . . . . "

2. Indictments.-That it shall be lawful for

any judge of one of her Majesty's Superior

Courts at Westminster, acting under any

commission of oyer and terminer and gaol de

livery for any county, to issue, if he shall

think fit, any writ or writs of certiorari or

other process, directed to the justices of the

peace acting in and for such county, or to the

recorder of any borough situated within the

said county, commanding the said justices and

recorder severally to certify and return into

the court holden under the authority of such

commission of oyer and terminer and gaol

delivery, all indictments and presentments

found or taken before any of the said justices

of the peace or recorder, of any offences which

after the pussing of this ſtct, such justices or

recorder will not have jurisdiction to try, and

the several recognizances, examinations and

depositions relative to such indictments and

presentments; and also, if necessary, by writ

or writs of habeas corpus, to cause any person

or persons who may be in the custody of any

gaol or prison charged with any such offence to

be removed into the custody of the keeper of

the common gaol of the county, so that the

same offences may be dealt with tried and de

termined according to law, under the authority

of the said commission.

'3. Recognizances. – That every recogni

zance which shall have been entered into for

the prosecution of anyſº at any Court of

sessions of the peace for any offence which

after the passing of this act such court will

not have jurisdiction to try; and every recog

nizance for the appearance as well of any
witness to evidence upon any bill of in.

dictment or presentment for any such offence
as of"... to answer our Lady the Queen

for or concerning any such offence, or to an

swer generally before such court, shall in case

any writ of certiorari or habeas corpus be is

sued for the purpose of removing such indict

ment or presentment, or such person so in cus

tody as aforesaid, be obligatory on the parties

bound by such recognizance to prosecute and

tºº. evidence, and do all other

things therein mentioned with reference to the

indictment or presentment or person so re

moved as aforesaid before the justices of oyer

and terminer and gaol delivery acting in and for

that county, in like manner as if such recog

... originally entered into for

.."; uch offence, appearing or giving

videº. r"doing such other things before

the said justices of oyer and terminer and gaol

..i. '". always, that one week’s no

tice shällhave been given eitherpersonally or by

leaving the same at the place of residence, as

of which the parties bound by suéh recogni

zance are therein described, to appear before

the court of oyer and terminer and gaol de

livery, instead of the said court of sessions ofinitted, within the jurisdiction of the Central
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the peace: provided also, that the judge, who

shall grant such writ of certiorari or habeas

corpus, shall cause the party applying for such

writ or writs, whether he be the prosecutor or

party charged with such offence, to enter into

a recognizance in such sum, and with or with

out sureties, as the judge may direct, con

ditioned to give such notice as aforesaid to the

parties bound by such recognizance to appear

before the said court of oyer and terminer and

gaol delivery instead of before the said court

of sessions of the peace respectively, and do

such other things with reference to the indict

ment, presentment or person removed as such

court orjudge shall direct.

º 4. Intermediate Sessions.—That the iustices

of the peace in every county in England except

in Middlesex, shall, in every quarter of the

year, beginning from the feast of Michaelmas

next coming, hold within and for their county,

besides the general quarter sessions of the

peace, an intermediate session of the peace on

such day as shall be appointed by the said

justices, at the quarter sessions next before

such intermediate session, and published in

such manner as they shall direct, for the pur

pose of making the same to be generally known

within the county; and the said Justices, or

two of them at the least, at and in every such

intermediate session, shall have full power and

authority to inquire of all offences which may

be inquired of at any general quarter session

of the peace for that county, and to hear and

determine the same, and for that purpose and

for all things belonging thereunto, or to any

judgment or execution thereupon, shall have

the same power and authority which they or

any two of them have in general quarter ses

sions assembled, and in the county of Middle

sex sessions of the peace shall be holden at

such times and in such places as hath been ac

customed, before the passing of this act.

55. Division of Counties into Districts.--That

theºjustices of the peace in every county in

England except in Middlesex, in quarter ses

sion assembled, within six calendar months

next after the passing of this act, or within

such furthur time as shall be therefore allowed

by her. Majesty on any memorial from the

said justices to her Majesty, setting furth their

proceedings in the execution of this act, and

the grounds upon which further time is needed

shall divide their county into so many districts

as they shall think convenient, and shall appoint

some principal town or place in each, district

for holding district courts, therein, under the

authority of this act. * * tºie-ºº ºne tº it is

6. That the justices shall, particularly de

scribe the boundary and contents of every such

district, and shall enumerate the hundreds,wa

pentakes, lathes, rapes, wards and divisions or

the several, parts thereof respectively, which

they shall think fit to be included in, and to

form part of each district, and shall, give a

name to, each district, and shall, as soon, as

conveniently may be, return and certify the

districts so divided under the hands and seals

of . , , or more of them to her Majesty.

7. That no part of anv such district shall be
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distant inore than ten miles in a straight line

from the place appointed for holding the dis

trict court, exeepting always such places which

by reason of being on or near the border of the

county, or distant inore than ten miles from any

town in , which a court, can conveniently be

holden, or for any, other reasonable, cause

eannot be conveniently brought within the

limits of this enactment; and all such places

shall be specially returned by the justices, who

shall also certify the distance of all the prin

cipal towns and villages in every district from

the place appointed for holding the district

cqurt. ** *** - ºf ºn , sa

8. That it shall be lawful for her Majesty,

with the advice of her Privy Council, to make

such alterations in the proposed districts, or

in the places appointed for holding courts

therein, subject to the provisions hereinbefore

contained, as to her Majesty in council shall

seem fit, and notice of such alterations shall be

sent to the justices, for their further observa

tions and report thereon, and the districts, as

finally altered and approved by her Majesty in

council, and the places finallyºby her

Majesty in council for holding courts therein,

shall be published in the London Gazette, and

immediately after such publication the division

of the said county into districts shall be taken

to be completed. i. - - -

9. Provision for detached parts of counties.

10. To what hundred detached parts of

counties shall belong. - - -

ll. That it shall be lawful for her Majesty,

with the advice of her Privy Council, from

time to time, to make such orders, as may be

found necessary for giving full effect to the

union of such detached parts of any county

with the county to which they are to belong

under the provisions of this act, and in respect

of all things proper to be settled in consequence

of such union, in all cases in which any doubt

or difficulty shallarise concerning the premises;

and the orders so made by her Majesty, with

the advice aforesaid, shall be conclusive and

binding in law, in respect of the said several

matters therein contained; and a copy of every

such order shall be published in the London

tte, and a copy of every such order shall

also be sent to the Clerk of the peace of every

county concerned in the matters contained in

such order, to be by him kept with the records

of the county, and open at all reasonable hours

to any person who may desire to inspect the

same, on payment of the fee of . . . . . .

| 12. Justices to provide district courts. . . . . .

1, 13. District courts, to be considered as

county buildings, under 7G. 4, c. 63, 7 W. 4,

and l, Vict, c. 24, . “. . . . . . . . . . . .” -- . .

... 14. Further provision for repairing and im.

proving district courts. . . . . nº tº in ºr

tº 15. Circuit.—That the session of the peace,

to be holden in any such county, next after,

such publication in the Gazette, whether the

same be a general quarter session, or an inter:

mediate session holden, under the authority of

this act, as hereinbefore provided, and thence.

continually afterwards, shall be successively,

adjourned for the trial of offences to every dis
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trict in which the district court shall be then

completed and fit for use, in such order as the

justices shall see fit to appoint: provided al

ways, that each quarter sessions of the peace

shall be first holden in the place in which the

general quarter sessions have been usually hol

den for that county at that time of the year-be

fore the passing of this act.- .* . . . . . .

*16. Appeals.--That all appeals againstor

‘ders and convictions of any justice or justices,

and all business to be done by the justices in

quarter sessions assembled, other than the trial,

of offenders, shall be heard, determined and,

done by and before the justices in quarter ses

sions assembled, at such time and in such

place as if this act had not been made.' . . . .

7417. Erpences.—That the sheriff of the

county, or his deputy or under sheriff, shall

attend the court upon such circuit, and that

the jtistices shall make regulations for the at

tendance of the clerk of the peace, the treasur

er of the county, or his authorized agent, and

such other officers as may be necessary for

holding the court and transacting the business

thereof, and shall allow and order to be paid

out of the county rate such reasonable expences

as inay be incurred by the sheriff or under

sheriff, the clerk of the peace, the treasurer or

his agent, and the other officers required to

attend the court by reason of their being re

quired to make such circuit and give such

attendance. "'5" - **

* 18 Justices to regulate the attendance of

high constables and others, under authority of

9 Geo. 4, c. 43; ſo Geo. 4, c. 46, 6&7Wiii.

4, c. 12. . . . . . * - * * *

19. Jury warrants—That the clerk of the

peace shalſ send to every high constable within

his county, with the first warrants which he

shall issue for returning lists of jurors after

stich division of the county into districts shall

be eoimpleted, an account of the boundary and

contents of the district or districts to which

his constablewick or any part thereof shall

, belong, and shall distinguish in such account

these parishes and townships within the mean

ing of the laws relative to jurors and juries

which lie in more than one district. nº sºmeº

*20. That the form of precept for returnin

lists of jurors shall be altered for those par

ishes and townships (if any) which lie in more

than one district, so that every such altered

precept, besides its other requisitions, shall re

quire the churchwardens and overseers of such

parishes and townships to make out and return

separate lists for each district, and every list of

jurors shall be entitled of the district to which

it shall belong, and the clerk of the peace shall
annex to his warrant a sufficient nutriber of re

turns and of each kind of precept for the use

of the persons by whom they are to be respec

tively made and issued, and the churchwardens

and overseers in such divided parishes and

ºliº shall inake out separate lists accor

dingly, ſand shall behave themselves with re

ard to every such separate list as they were

j...'. themselves with re

gard to 'one list of jurors before the passing of
this aet. tº º i ! .º.tº ºt”

. . . . . . . .ºniº, º sº ºf . , , , ,
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21. Juror's book to be made out for each

district.º. ºf 1. - **, * * * * *

* 22. Jurors to be summoned from the dis

trict where the jury is summoned. . - - - -

23. Juries, in other respects, to be summon

ed as heretofore.ºh. ºº iſ wº * : * : *:::

24. Recorders.--That in nevery county, in

| which the justices in quarter session assembled

shall resolve that it is expedient to make pro

vision for the appointment of a recorder of the

county at such salary as shall be mentioned in

the resolution, not being less than the sum of

- *. * , and shall order that

such resolution be enrolled among the orders

of sessions, the clerk of the peace shall enrol

the resolution accordingly, and shall forthwith

send a copy of such enrolled resolution to one

of her Majesty's principal secretaries of state,

and shall also publish such resolution in such

manner as the justices shall direct, for the pur

pose of making the saine to be generally known

within the county."

25. That as soon as a copy of any such

resolution shall have been received by the

Secretary of State, it shall be lawful for her

Majesty to appoint a fit person, who shall have

attended a court or courts of goal delivery or

quarter sessions, as a practising barrister, du

ring at least seven years, to be a justice of the

peace, and recorder of that county ; and as

often as there shall be a vacancy of the said

office of recorder, it shall be lawful for her

Majesty to appoint another barrister, qualified

as aforesaid, to succeed to the said office; and

every barrister so appointed recorder of any

county shall be entitled to act as a justice of

the peace for that county, although he may not

be qualified by estate, and to hold his office of

recorder during his good behaviour therein:

Provided nevertheless, that no barrister so ap

pointed, shall have power to make or levy, or

to assist in making or levying any county rate,

or vote in the transfer, or assist in granting or

transferring any license or authority to an #:

son to keep an inn, ale-house or victualling

house, to sell exciseable liquors by retail. … "

*26. That the recorder of the county when

ever he shall be present at any district session

of the peace in the county for which he shall

be appointed, shall sit as chairman of the court

for the trial of all offences, which the court

shall have power to try; and shall also, in the

absence of all the other justices, have alone

the same authority for trying all such offences,

and for passing sentence and giving judgment,

and in all things thereunto belonging which

the sail justices or any two of them have in

quarter sessions assembled.

''27. That it shall be lawful for the said jus

tices, if they shall see fit, to recommend in

their said resolution, or by any subsequent

resolution to be made, enrolled, and cominu

ficated to the Secretary of State in like man

her, that more than one such recorder be

appointed"for their county and in such case

it shall be lawful for her Majesty to appoint as

many barristers, qualified as aforesaid, as shall

be named in such resolutiºn, and in every case

of vacancy, to fill up the Yacancy as aforesaid;
* , t , * * * * * * * * *
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and every barrister so appointed may act as a

justice of the peace for such county, although

he be not qualified by estate, and shall be a

recorder of that county under this act, and

shall hold his office of recorder during his

good behaviour, therein : Provided always,

that where more than one such recorder shall

have been appointed in any county, the num

ber of recorders in that county may be reduced

by her Majesty, as vacancies shall happen, if

her Majesty shall think fit so to do, upon the

petition of the justices in quarter session

assembled.

28. Regulations.—That in case the justices

shall recommend that more than one recorder

shall be so appointed for their county, the jus

tices shall also make regulations, subject to

the approval of her Majesty, for dividing the

business of the court of sessions of the peace

for that county between the recorders so ap

pointed; and the regulations so made and ap

proved shall be binding on the recorders of

that county when appointed.

29. Payment of recorder's salaries quarterly.

30. Superannuation allowances.

31. Chairman of the Salford quarter sessions

continued under 45 G. 3, c. 59 (local).

32. United Districts. –That the justices of

any county may agree with the council of any

borough, to which a separate court of quarter

sessions shall have been granted, forjoining such

borough with any district of the said county;

and in such case, one court only shall be

holden for the united district of such borough

and the district of the county with which it

shall be so joined, and the jurisdiction of the

court of such borough shall extend over the

whole of such united district : and the recor

der of that borough shall be the recorder for

the united district, and shall hold courts of

sessions of the peace for the united district, in

that borough, in like manner and as often as

is herein provided for other district courts.

33. That the salary of the recorder for such

united district, and all other expences of

holding the said courts in the united district

shall be defrayed partly by the said justices out

of the county rate, and partly by the said coun

cil out of the borough rate, in such proportions

as shall be agreed between the said justices

and the council, and such proportion may be

altered from time to time, with the consent of

both parties. , , , ,

'34. Who to be jurors. 6 Geo. 4, c. 50. .

35. To serve at the borough sessions. 5 &

6 W. 4, c. 76.

36. Jurors' Book. . . . .

37. Jurors attending borough sessions to

be exempted as at county sessions. " " ' ".

38. Meaning of the words county and

borough. . . . . . ºrian as

39. Act may be amended or repealed, ſi

ºng on low a

nº iron º º

1-a ºn oil tº ºrº

nº ºntº hºtº

* it ºr . . . .

NOTICES OF NEW,BOOKS,

** *

A Complete Collection of the Statutes, Rules,

and Orders of Court, relating to Attorneys,

Solicitors, and Agents, from the earliest

to the present time; with Practical Notes

and Forms. By Robert Maugham, Se

cretary to the Incorporated Law Society.

London: E. Spettigue, 1839. '

-- --

THE following “Advertisement” of the

Compiler explains the object of the work,

and its contents. The Statutes, Rules, and

Orders, are arranged chronologically, and

the Index enables the reader to find readily

whatever he may require within the scope

of the volume. -

“Since the publication of the Compiler's

“Treatise on the Law of Attorneys, Solicitors,

and Agents,’ several Statutes have been passed,

and Rules of Court made, which importantly

affect the profession. The provisions of the

principal statutes were embodied in the Trea

tise under their appropriate heads, but the

Acts were not stated verſatim. It having be

come necessary to add the new Enactments of

the Legislature, and the Regulations of the

Courts, it is deemed advisable, in order to

make the work more complete, to include in

the collection, as well the ancient as the mo

dern and recent Acts and Rules, arranged in

chronological order. To these have been

added, Practical Notes of the principal deci

sions on the subject, with the Forms of Arti

cles of Clerkship and Assignment, Notices of

Examination, Admission, and Re-admission,

and Affidavits applicable to the New Rules.

"“This volume, therefore, whilst it brings

down the former to the present time, consti

tutes a separate work in itself, which the Com

piler hopes will be useful to the practitioner as

a book of reference. * -

“The far larger part, however, of the Law of

Attorneys remains wholly untouched by the

recent Statutes and Rules of Court. Amongst

others, are the important subjects of the re

tainer and authority of Attorneys and Solici

tors;–their duties, to the Court and their

clients;–their responsibility to the summary

jurisdiction of the Courts for malpractice, for

the payment of money, the delivery of deeds

and papers, the taxation of costs, and the per

| formance of their undertakings;–their liabili

ties to their clients and others for neglect,

unskilfulness, and misconduct;-their rights

and remedies, particularly their lien on deeds

and papers, on funds in Court, judgments,

iſ and awards;--their privileges in suing and be

|ing sued, and their protection in regard to evi.

dence professionally communicated by their

| clients;– their disabilities, in taking certain

| offices, or making purchasesfrom their clients.

“These remain for the most part unaltered;

and it is trusted, therefore, that the Editor's

former Volume, in which these Nº. other

subjects were fully considered, wil continue
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acceptable to his brethren, for whose service

the work was especially compiled.”

It may be useful to state the principal

Statutes, Rules, and Orders, comprised in

the work. The Statutes are as follow:—

1729, 2 G. 2, c. 23, qualifications of attorneys

2 –unqualified persons prohibited—reco

... covery of costs.

1732, 5 G. 2, c. 18, not to be justices of the
eace.

1733.6 G. 2, c. 27, practising in Inferior
Courts.

1739, 12 G. 2, c. 13, bills of costs—practising

in county courts—inrolment of Quakers

… —attorneys in prison.

1749, 22 G. 2, c. 46, registering articles and

º, assignments—affidavit of due service—

penalties on unqualified persons—under

sheriffs not to practise.

‘1750, 23 G. 2, c. 26, admission of solicitors as

attorneyS.

1785, 25 G. 3, c. 80, certificate duty and en

tering.

1794, 34 G. 3, c. 14, duty on articles and re

tº gistering.

1797, 37 G. 3, c. 90, certificate duty—conse

- quences of neglect.

1804, 44 G. 3, c. 98, practising as conveyanc

ers—duty on articles, admission, and cer.

tificate. .

1809, 49. G. 3, c. 28, Clerks of Crown Office

may practise. -

1815, 55 G. 3, c. 184, stamps on admissions,

articles, and certificates. -

1821, 1 & 2 G. 4, c. 48; 3 G.4, c. 16, Gra

duates' service for three years.

1830, l l G. 4 and 1 W.4, c.70, practising in

Exchequer. * * * *

1831, 1 & 2 W. 4, c. 56, practising in bank

ruptcy. -

1835, 5 & 6 W. 4, c. 11, imdemnifying attor

neys, and limiting applications against
them. -

1837.1Nº. 56,... of admis

sion and examination, and practising in

different courts. º * -*

1838, 1 & 2 Vict. c. 45, signing roll, ... ºujº

* ..." The Rules and Orders of Court re,= .

º * * * : * * * * * * * * . . . . " ** ...,

1768, as to residence book of torneys." º

l 791, attorneys who are clerks not to take

articled clerks— , , , , , , , , ,

, , , service to agent one year onl

... notices of admission. . . . . . . . . .

!73, notices of admission in Judges books.

!º, commissioners for taking affidavits. In

1836, examination of attorneys—, , , , , our

..., regulations for examination—nº ºn...

examination of solicitors— . . . . .

regulations for examination of solicitors.

* The Forms consist of

Arti :les of Clerkship, , , , … … ºf

"Assignment of Wielº, will the clauses

º ...providing for interval of service."...,
i si is ſº |º of, º service of

.." articles aid assignment, and of the pay*** *º duty." t”. pay

y-d º,

tº ºl.

tº - . . . . . .

| viously taken place.

| & Davison, 71.
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Graduate's Affidavit. -

Notices of Examination and Admission.

Affidavit of service of Notices.

Notice of Re-admission. -

Affidavits in support of Application for Re

admission. - . . . . . .

r - - –

THE STUDENT'S CORNER.

[UNDER this head we propose from time to

time to throw together such cases, hints, and

information, as may be useful to law students

of all kinds.]

The following case, has, we think, escaped

our own reporters, who generally enable us to

give all cases having this bearing, before their

contemporaries. -

ExAMINATION.

Kelly on this day moved for a rule direct

ing the Examiners (appointed in pursuance of

the Reg. Gen. Hil. 6 W.4, for the examination

of attornies,) to examine into the fitness of

Mr. Henry, to be admitted an attorney of this

Court, at their ensuing examination. The

affidavit on which the motion was founded,

stated that the applicant had duly given the

term's notice required by the rule No. 4, pre

vious to Trinity Term last, and that he had un

dergone the examination, but had failed to ob

tain his certificate, in consequence of his want

of knowledge on a point of equity practice a

It also alleged that he now believed himself to

be fully qualified for undergoing another exa

mination with success, and that notice had

been given to the Examiners of this applica

tion, who, it was understood, did not offer any

opposition to it. Kelly contended, that under

those circumstances, the term's notice previous

to an examination, as required by the rule No.

4, was not necessary. The object of that

notice was to enable the Examiners to enquire

into the respectability of the applicant; and

therefore, the fact of a person being rejected

for ignorance of a slight point of practice,

º no necessity for a fresh notice

being given. The Court (Lord Denman, C.J.,

Patteson, Williams, and Coleridge, JJ.-We

| think it quite clear on the terms of the rule,

and also highly expedient, that a fresh term's

notice should be given, as if nothing had pre

Ea purte Henry, 1 Perry

bº w intº - . . . . . -

PRESUMPTIon OF SURRENDERs.

The present practice of conveyancers is

never to presume the surrender of a term

a We noticed the statement of this case in

one of the newspapers, of the party being re

jected for ignorance of a point of Equity Prac

tice, as manifestly inaccurate. See p. 31, ante.

The Examiners give no specific reason for de

clining to grant a certificate. ED.
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once assigned to attend the inheritance, from

the mere absence of any dealing with or notice

of the term, on subsequent dealings with the

inheritance. But whether this practice will

be upheld by the Courts, either as between

vendor and purchaser, or between adverse

parties, is not clear. The only case on the

point between vendor and purchaser is Towns

end v. Champernoun, l You. & Jerv. 453. In

that case a term of 1000 years was recited in

a deed, dated in the year 1758, to have been

created several years before, and to have been

then (afterwards!) assigned to attend the in

heritance; but neither the deed creating, nor

the assignment of the term were produced.

The judgment of Alearander, C. B., as re

ported, is as follows:—“Until a different de

cision be pronounced, I shall, on the authority

of Doe v. Hilder (l B. & Ald. 782), after the

expiration of seventy years without payment of

interest, presume the terms to have been sur

rendered.” It is obvious, however, that there

inust be some mistake in the report; for as

the term had been assigned to attend the in

heritance, no question as to the payinent of

interest could possibly have arisen; and as,

moreover, the decision was grounded on the

authority of Doe v. Hilder, which is not ad

mitted to be laws (See Sug. W. & P. 505—508;

Doe v. Plumcman, 2 B. & Ad. 573.) Townsend

v. Champernown, cannot be regarded as a case

of much authority. On a recent purchase, a

term of 500 years was noticed in a mortgage

deed, dated in 1743, to have been created and

assigned to attend the inheritance in 1683, and

was treated as subsisting, but was not assigned.

No other notice appeared of the term, though

the property had been sold, and conveyed in

1802 and in 1829. The deed of 1743, would,

for some time hence, necessarily appear on

the title, but the deeds of 1683 were lost.

Under these circumstances it was held, by a

conveyancing counsel of great eminence, to

whom the point was submitted by the vendor,

at the suggestion of the purchaser’s counsel,

that a surrender of the term could not be pre

sumed. It being, however, afterwards stated,

that the Ecclesiastical Court could not grant a

limited administration to a term, the deed,

creating which was lost, and the risk, being

evidently very trifling, the purchaser dispensed

with the assignment. Where terms have never

been assigned to attend the inheritance, and

there is evidence or reasonable ground to

presume that they have been satisfied, and

they have not been noticed on subsequent

dealings with the property, on which out

standing terms would usually be noticed, the

practice, both of the Courts and of convey.

ancers, is to presume a surrender, eventhe

tween vendor and purchaser. (Emery v. Gro

cock, 6 Mad. 54; Ea parte Holman, l Sug.

V. & P. 509.) The second, condition in the

text should be used, if there is a term subsist

ing in the property which has been assigned

to attend the inheritance, and of which an

assignment cannot be had. 3 Martin’s Con

veyancing by Davison, 65. -

-

The Student's Corner.—Expence of opposing Country Insolvent Debtors.

*** * * *

ExPENSE of opposiNG COUNTRY

INSOLVENT DEBTORS.

Mr. Editor, a rººfy ſºulf

It is a serious grievance, to, town, creditors,

under the Abolition of Imprisonment for Debt

Act, that they have not the power given them of

opposing their debtors (who live at a distance

from London) by affidavit, instead of being

obliged to attend personally, at immense ex

pense and inconvenience, for that purpose.

The 44th sec. of 7 G.4, c. 57, (the old In

solvent Act), and the 73d sec. of the l & 2

Vict, c. 110, both enact that country, creditors

may oppose by affidavit country prisoners, who

come up to the Town Insolvent Court to be

discharged; and also that country prisoners,

going out of their county into another#
to be discharged, may be opposed by affidavit

by creditors, not living in the county where

the insolvent is brought up; but .# --

provision made for a town creditor.º o º

country insolvent by affidavit, inlessi tº: n

by an odd chance that the insolvent ch

go into another court to be discharged. ''S *that if a London tradesman wishest I

pose a Lancashire Insolvent byº
cannot do so, unless the insolvent

be heard in Yorkshire or elsewhere,'o'

Lancashire; but if he elect to be brought

in his own county, the town creditºl

either expend perhaps a sum equal tº halflis
lost debt in running after him with his with

nesses, or sit down quiet to see, fraud an uſif,

ished. The reasoning whence such legislation

proceeded, it is impossible to guess at. The

bill, like any other parliamentary enactment

in reference to the law of debtor and creditor,

is evidently drawn in favour of the debtor, pre:

suming him in all cases to be the innocent and

injured party; but the clause I haveº
out, is such an absurdity, thatº would thinl

it only requires attention to be drawn to it tº

ge; it set right. . . . . . . . . . .in

| The great . and inconvenience at

tendingğ opositions, cause town cre

ditors to allow all sorts of fraud in t -

try custºmers to go unpunished; it moreover:

eñcourages that bane of the profession, sham:

pleading, which I heartily wish was confined.

to its proper q After, the lower class of prac-.

titioners.”.” "... "... " " ... "... " ...

It isjº a common thing for the
most respectable law firms to plead (as a mat;

ter of course) a denial of hand: jºi.
of exchange, for a defendant who afterwards,
9es through the Insolvent Act. All ch,

#. . be verified by affidavit. ' Mean

time, the LawSºia set the ex implet

of discouraging sham pleas of this kin º;
they would do more good to *... -.
of their fellow-citizens than their,ji, QTS,

who wholly neglect such matters while pass

tºº;
fºſſi,

the public streets łyń, was

nºbº) tº to thogon

º

heir coun-.

*lso work ºn ſizil,

** **, ºf ºut"?
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SUPERIOR COURTS.

Hurt, Chautellar's Court ºf

”stºrtov– s..… * * *

gºt tº issusction. copyright. º

* This Court will not grant an injunction to

** restrain one writer from eatrúeting from

*iº another's publication small portions for the

** purposes of review and criticism, where

there is no fruud or attempt to substitute

º' the retiew for the original publication.

** The principles of the Court are to dis.

**ourage applications for injunctions in

** such cases, ºv - i. i*

90----. J tº
-

"This was a motion to dissolve an injunction

$.". by the Master of the Rolls to restrain

he defendants, the proprietors of a weekly

paper called The Railway Times, from further

Pºinting or publishing any part of an article,

which was contained in the last January num

ber of the Monthly Chronicle, of which the

plaintiffs, tell and Dr. Jardner, are proprietors.

Mr. Wakefield and Mr. Bacon, in support

of the motion, said, a controversy had for some

time been going on among scientific men with

respect to Mr. Brunel's construction of the

Great Western Railway, and the directors be

ing anxious to test the merits of Mr. Brunel's

au, employed Mr. Wood and Mr. Hawke.

lust, eminent engineers, to make experiments

ºld report on the plan and principles on which

Mr. Brunel was constructing the railway. Mr.

Wood being otherwise employed, deputed Dr.

Lardner to make the experiments, and on the

doctor's experiments, Mr. Wood made a report

against Mr. Brunel. Mr. Hawkehurst also re
ported against Mr. Brunel, and Mr. Brunel

made a report in his own defence. These re

Ports were to be taken into consideration by

the directors of the railway on the 8th January.

Dr. Lardner, having in view the importance

of the subject, wrote an article on it in the

Monthly Chronicle, entitled “The Great

Western Railway Inquiry,” which appeared in

that publication on the 1st of January. It gave

à detailed account of the experiments and the

instruments with which they were made, and

“oncluded that atmospheric resistance was a

Cºmplete inpediment to any further velocity of

ºilway trains than that already attained, and

that, consequently, all the ideas of Mr. Brunei

ºut the attaining a speed of eighty or ninety.
miles an hour were quite visionary. The di

“overy of Dr. Lardner,

the Doctor's opinion,

cºvery at all, as the in

sistance was known

although important in

was in reality no dis

fluence of atmospheric

- *-* * * * * wn to almost every one.

he whole question, too, had been already dis.

§ººl by a French writer several years ago.
The defendants were aware of this, and having

ºngreat interest in the controversy, they

Pºlished the reports of wood, Hawkhurst,

and Brunel, in their number - - - º

"encing on the 5th of Janua

called the separate
*Port of Dr. Lardner.

The dis- |

of the week com:

ry, and promised |

vº*** *

Lord Chancellor. 411
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their space on that occasion would not allow

them to do so, they postponed it until the fol

lowing Tuesday, the 8th, when they gave that

part of the Doctor’s article which treated of at

mospheric resistance, the main object of cou

test.” This they did with some comments and

observations, not very flattering to the Doctor's

claim to superior information, and the conse

quence was, that on the 9th, he filed a bill and

obtained an injunction from the Master of the

Rolls, there being no one present but the soli

citors. This was the case, and the question

now was, whether the extracting of four pages

and a half of an article of nineteen pages, and

that too, by way of criticism and review, came

within the license of the rule established by

numerous cases with respect to minute ex

tracts which the courts of law and equity re

fused to interdict as piracy. Dodsley v. Iſin

nersley," Cary v. Kearsley, Whittingham v.

Wooler," Maurman v. Tegg,” and Baily v.

Taylor.e What was the extent of the injury

sustained by the plaintiffs on the present occa

sion they had not thought proper to state.

What number in their monthly sale had been

lost they did not say—they had not ventured

to assert that they had lost the sale of a single

Chronicle by the extract made from their

work, for the use of the Railway Times. The

defendants impugned the opinions of Dr.

Lardner, and in order to prove their asser

tions, and shew the propriety of their coin

inents, they extracted the questionable article

itself. “Was not the act fairly illustrated by

the daily press? Suppose an article of ability

appeared in a daily paper. Another paper

felt disposed to question the propositions con

tained in that article, and on the following day

it inserted that article entire, with a view to

make its comments and criticisms more clearly

understood. Was not this perfectly justifiable

and necessary Nay, was it not imperative

on the latter paper to do so, lest the other

should take occasion to say that the arguments

were founded on a garbled and distorted state

ment of its own article; yet this was, in truth,

all that the defendants had done. They ques

tioned the originality of the Doctor's alleged

discoveries, and they extracted a few pages of

his article that he might speak for himself,

and that they might not be accused of mis

stating his arguments. The Court must be

satisfied the defendants had either fraud or

substitution in view, when they made their

extract, before it could support the injunc

tion. Now, fraud was out of the question;

and no one would say that to take four pages

from a work of nineteen was intended for sub

stitution, or that a miscellaneous work, like

the Monthly Chronicle, could be injured by

an extract from one of its many articles in

serted in the Railway Times. Indeed, the

plaintiffs themselves gave a most striking in

stance of the extent to which extract might
ºu tº -

-

wº

* Amb. 403. b 4 Esp. 168

c 2 Swans. 428. d 2 Russ. 385.

- * -- -

tº - * * * * *

also to publish what*
inding, however, that e 1 Russ. & Myl. 73.
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go, without complaint; for, in one of their

numbers, they had printed eight consecutive

pages of the Speeches of Lord Brougham, in

a review of that work. -

Mr. Wigram and Mr. Wright, in support of

the injunction, cited a recent: case in which

the Vice Chancellor restrained a country news

paper from extracting “Oliver Twist,” taken

from Bentley's Miscellany. This was exactly

a case in point, for the defendants had printed

a part of Dr. Lardner's article, and promised

at a future period to give the whole of it.

[The Lord Chancellor—The defendants first

promised the whole; then they found they had

not space, and promised a part; and finally

they gave as they stated the substance, with

out promising more.] The defendants threat

ened to give the whole, and they had not in

their answer disclaimed an intention to do so.

They called the article of Dr. Lardner a report

too. It was no such thing. It was an accurate

statement of a series of valuable and interest

ing experiments, the value of which to the

publication in question must have been great.

The extract too was unaccompanied by criti

cism of any description. It was published in a

separate number of the Railway Times, and

formed in itself a complete publication with

out note or comment of the plaintiff’s work.

It was a clear case of piracy, in which the

Court had most properly interfered by injunc

tion. The defendants had pirated the choicest

bit of the plaintiff’s book, and if not restrained,

would in their two next publications publish

the remainder.

The Lord Chancellor, without hearing Mr.

JWakefield in reply, said, he was satisfied that

if the attention of the Master of the Rolls had

been directed to the nature of this case, he

would not have granted the injunction. . It

had been contended for the defendant that

the case came within the several authorities

in which extracts were held to be allowable,

and his Lordship was of opinion that it came

within almost every one of them. It was not ||

a very easy matter to prescribe the limits to

which extracts might be extended, nor per

haps was it desirable to do so, as the effect of

it might be to trench much on useful discus
sion and legitimate criticism; nor was it de

sirable to lay down any rule with respect to

the value of such extracts, or of the injury

they might inflict. In the case, now before the

Court the only question to be determined was,

whether the extract complained of had been

taken for the purposes of a fair criticism of

the work of the plaintiff. Now, it appeared

that a controversy had been going on for some

time on the subject of the velocity attainable

on railways, and that the defendanº took a

view of that question different frºm the plain

tº with a view of throwing light on this

controversy the defendants had published the

reports of Wood, of Hawkeshhuº, and of

Brunel, which they had a clear right.º:
because they were reports unade to the D

ors of the Great Western Railway, from whom,

the defendants obtained them.

lirec

hey also pro

ised to give what they called the report of

: Lord Chancellor. . . -

iſ ſº º iſ ºn tº

the plaintiff Dr. Lardner'; but, finding them

selves limited in point of space, they gave only
what they called the substance of it. His

Lordship was clearly of opinion, from the cir

Quinstances of the case, as well as from the

language of the defendants, that, they gave

that extract for the purposes of fair criticism,

and for no other purpose, and that it mattered

nºling whether the extract was given in the
publication of the Saturday, or in a separate

one on the Tuesday. With the language em
ployed in controversy of this description be

tween.scientific men the Court had nothing to

do. The remarks on Dr. Lardner's opinions

were certainly strong, and not altoget er

courteºus; but it was plain that they were in; ,
tended to be a criticism on his opiniºns, and

that the extract itself was inserted as an ap

pendix to the remarks, and in order to shew."

the nature of the work, and of the theory on "

the subject of atmospheric resistance. The

case of Whittingham v. Wooler was clearly in

favour of such extracts. If it were otherwise,"

what would be the situation of the Edinburgh."

and Quarterly Reviews, and various other pub

lications of the same nature, which frequently.

make extensive extracts, not as any one veh

tures to assert for the purpose of preventing

people from buying the works they review, by

substituting the review for the book, but in ,

order to explain or justify their critical re
marks on the work reviewed. }.} one

knows too that this practice, so far from injur

ing the sale of the works so noticed, has just
the contrary effect, and frequently increases,

their sale, and the reputation of the authors."

It would be impossible too, under any other

view of the case, to justify the practice of

newspapers making extracts from each other,

with a view of questioning the opinions con-"

tained in them. If, however, there was no

other reason, the question of minuteness of .

value would, in a case like the present, have

great weight with the Court in influencing its

decision, so as to check any practice of oc

.."; its time by applications in which, it
would be difficult, if not impossible, to take

an account of the loss, if the question of the
propriety : the injunction was entertained.

If there was nothing else in the case, that

would be a strong argument with the Court

not to encourage applications on such ques

tions as that involved in the present injunc

tion; and his Lordship therefore thought that

it must be dissolved; and he added, that he
aw no reason to impute fraud of any kind to

he defendants.f - -

lsº IPhitehead, at Westminster, Jan. 31,

- ** - - - - , ºria;

f See further doctrines of the Court in re

i. to applications for injunctions to restrain

arge extracts after long, acquiescenge, Saun-y

Smith, 16 Leg. Obs. pp.201 & 218. , *.

º, ºn in ºr -oººº to ºiº

intº sº. 1 ºr ºil di ºf tº

ders v.
, tº º sº
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ºf ºº gº r



Superior Courts

Chueen's 36enri).

... . . [Before the Four Judges.]

* ºnUISANce.—TREspass.

The erection of an obstruction across a public

"highway, is in itself a nuisance, and the

fact that in a particular respect it may be

productive of benefit to the public, does not

, take array from it that character. Where,

* therefore, a Railway Company had erected

"gates on a spot where the railway crossed

"a public road, such erection was held to be

"a nuisance, thaugh the gates might possibly

be of bene t to the public ſy preventing

them coming in collision with the railway

* trains. " " '

Case. The declaration stated that long be

fore the committing of the grievances &c., a

certain road, therein described, was a public

highway, and that the defendants wrongfully
placed on, this highway certain gates, and

then, and there kept and continued the said

gates in and along the said highway, and

thereby obstructed the same for a long space

of time, to wit&c., and that the plaintiff was
passin º: the said highway, with a cer

tain carriage and horses, and in consequence

of the wrongful obstruction of the said high

...}} the said gates, the carriage and horses

struck against the gates, &c., whereby, &c.

The second count stated that the defendants
had improperly erected the gates, and that

it was the duty of the defendants to keep

lights near these gates, and that they neglected

to do so, whereby the plaintiff sustained dam

age, &c." The jury returned a verdict for the

defendants on the first count, and on the se

cond count for the plaintiff, damages 25l., the

jury finding that the gates had caused, the

damage, and that the defendants had left them

without lights. A rule had since been, ob

tained to arrest the judgment, and another rule.

by the other side for a new trial, and the ques

tion intended to be raised, was, whether the

erection of these gates across the public high

way, at a spot where it was intersected by the

Manchester and Liverpool Railway, was a

nuisance, or whether the defendants were not

justified in erecting them on the score.
public safety. For the plaintiff*º Il

tended, that the gates erected by the de.
dants were nuisances, inasmuch as they inter

rupted the public highway. They did not

directly form terminations of the railway lines,

at the sides of the highway, but stood partially,

across it, and thus projecting into the highway,

were dangerous to carriages, and that such

erections were not contemplated by the 71st

. of the 5 & 6 W. 4, c. 50, and were

consequently not within the protection of its

provisions. The erection of a gate across a

Public highway, was itself a nuisance. Jones V.
Hayward.aº ) ,, . * * * ... , , , ; ; ; ; ; ; ºr,

for the defendants it was answered,’º
the section referred to did protect the erection.
of these gates, but that if it did not, then the

erection of gates was not necessarily a nuisance,

and that in this case it was manifestly for the

a Cro. Car. 184.
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g * -

safety of the public that they should be erected.

This was the view of the matter taken by Mr.

Justice Croke, who dissented from the other

Judges in Jones v. Hayward. That case was

not therefore a decisive authority against the

defendants, and there was no other which can

justify the plaintiff in treating the erection of

these gates as necessarily a nuisance.

Lord Denman, C. J.—This case appears to

me perfectly clear. The gates were improperly

erected across a public highway ; that affords

ground for a charge against the person who

erected it, that he has wrongfully obstructed

such public highway, The present appears to

me a case prind facie of a nuisance, and if any

thing occurred to prevent its being so, it might

have been given in evidence at the trial. I

aim not at all of opinion that the fact of an

erection being likely to benefit the public in a

certain point of view can be given as a defence

to a charge of obstructing the public way.

The doctrine is now exploded, that a compen

sation of benefit in one direction may be given

as an answer to the mischief of a nuisance on

the other. Calculation of relative amounts of

good and evil were not permitted by law.

The question on the trial was put as to the

right of the parties to put the gates there, and

as to the mode in which they had been erected.

The question as brought before the Judge,

was as to there being any right for the gates to

be erected. There is no doubt, therefore,

that so far as relates to the bare question of a

plaintiff's right to complain of those gates as

a nuisance, he had such a right, for the erection

of gates across a public highway is in itself a

nuisance. His right of action is complete in

this case, but then taking the verdict here, as

we must take it in conjunction with the Judge’s

notes, and the express finding of the jury, we

cannot but see that the verdict for the plaintiff

was founded only on the circumstance that

the gates were left without lights. Under all

these circumstances, we think that the rule for

a new trial must be absolute, and in the mean

time the rule for arresting the judgment will

be suspended.

Their Lordships recommended a compro

mise ofthe matter.—Newton v. The Directors

of the Manchester and Liverpoºl Railway Com

pany, H.T. 1839. Q. B. F. J.

on tºuzºn º

a sºnſi ºr he

... ºn ... ... a GAME. -

A person, to whom a game deputation had

jº, been granted in 1814, under the 22 & 23

tº Car. 2, last his character of gamekeeper

ºuthen, the lº & 2 W. 4, c. 32, came into

onoperation, and the deputation not having

yºu been renewed, he was not entitled, though

s acting, bona fide, to the month’s notice of

in action required by that statute to be given

! iſ to persons who were acting under its pro

advisions.nº ſº. " -

"Tºoner for two greyhounds. Pleas, first,

Not guilty; 2dly, that the dogs were not the

propérty of the plaintiff. The cause was tried
before Mr. Justice Patteson at Durham, at the

Spring Assizes, 1837, when it appeared that
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the chief question intended to be raised was,

whether a game deputation, which was good

under the former game acts, was goodunder

the existing act 1 & 2 W. 4, c. 32. One point

raised at the trial was, whether, the defendant

was entitled under the 47th section of this act,

to one calendar month’s notice of action, and

Bellenger v. Ferris," was cited. In that case,

a constable acting bond fide, though mistakenly,

under the Malicious Trespass Act, was held

entitled to one month's notice of action. It

was also contended, that the object of the

game act was not to authorise the seizing of

dogs, unless they were actually in pursuit of

game at the moment, and that even then they

could not be seized but by a properly autho

rised gamekeeper. If, therefore, a game de

putation granted under the former acts did

not continue good under the present act, the

seizure of the plaintiff's dog by the defendant

was clearly illegal. The gamekeeper here had

been appointed under a deputation dated in

1814, and given, according to the 22 & 23 Car.

2, c. 25, since repealed, and his appointment

had not been renewed since the passing of the

existing statute. The facts of the case as to

the seizure of the dogs, were these : On the

19th of January, 1836, the defendant saw the

plaintiff and his servant going with dogs across

a part of the manor of Helstone to which his

deputation related. They were at that time

on the highway, but were within the limits

of the manor. The defendant came up and

seized the dogs, declaring his belief that the

plaintiff and his servant were poachers, and

relying for his authority on the deputation for

the manor which had been granted to him in

1814. The learned Judge thought that the

deputation was sufficient, that it was not ne

cessary to renew the deputation, and that

the defendant must be treated as acting under

the provisions of the 1 & 2 W.4, c. 82, and as

one month's notice of action was not proved

to have been given to him, the plaintiff was

nonsuited. A rule had since been obtained to

set aside this nonsuit.

Mr. Alexander and Mr. Ingham shewed

cause.—It is true that the former statute was

repealed, but that was only for the purpose of

re-enacting its provisions, most of which, are
to be found in the new statutes.” Nothin

done under the former acts was declared void.

The chief difference with regard to the right

of sporting, is that which relates to the aboli
tion for the future of what is called a game

qualification. In other respects, the law, on

that point remains much as it was before. The
defendant was the servant of the owner-or

master of the game upon the manor, and

he therefore, is within the purview of the

act, and is entitled to notice. Here the de

fendant was acting bond ſide; and all the

cases concur in laying down this rule, that if a

man acts, or fairly intends to act under, the

authority of a certain statute, though he may

not exactly follow that authority, still his bond

fides shall protect him. In Briggs v. Sir F.

a 2 Gale 111; I Mee. & Wels. 138.

Superior Courts : "Queen's Bench; Common Pleas.…

Evelyn,” the lord of the manor, who was also

a justice of the peace, was held entitled to a

month's notice of an action brought against him

for taking away a gun in the house of an un

qualified person, by statute 24. G. 2, c. 44,

because it was to be presumed that he acted as

a justice.
- , sº

Lord Denman, C. J.-That would go to.

shew that a man who was a justice of the peace.

ought to have notice in every case whatever;

so that if he met a man in the street, and

chose to knock him down, provided he happened.

only to be a justice of the peace at the time,

he must be taken to have knocked the man

down in that capacity, and therefore to be en

titled to a month's notice of action. . . .

Argument continued.—The argument need.

not go to that extent. The magistrate, in such

a case, might not be acting bond ſide in the ex

ecution of any part of his duty. Here the

gamekeeper did act bond ſide, and, as far as he,

knew, upon good authority. He is therefore

entitled to protection under the statute. º

Mr. Knowles in support of the rule —The

statute here, even if it could be relied on, does,

not justify what was done; and a man cannot

justify under a statute unless it authorizes him.

to do all that he has done. Bush v. Parker.e.

Here there is no authority in the act for the

gamekeeper to seize thei. when not sport

ing; and not only so, but when actually going

along a public highway. The act cannot,

therefore, under any circumstances, afford him:

a justification. But, putting aside that ques
tion, he is not a person appointed under the

act, and for the purposes of the act, and there

fore, if he had done no more than a person so

appointed might have done under the act, he

does not come within the description which

affords him the protection. He was not en

titled to notice, and the nonsuit, which was

entered because notice was not given, must

consequently be set aside.
-

|Lord Denman, C. J.-This defendant was

mistaken in supposing that he possessed the

rights of a gamekeeper under the recent statute.

Had he possessed them, and had he thought
himself bound to do what he did in the bond

ſide discharge of his duty as a gamekeeper,

though he might have been mistaken in that

opinion, the law would probably have afforded

him protection. But he cannot obtain that

protection from the mere supposition that he

filled a character which, in truth, did not be

long to him. - - - **

Per Cur.—Rule absolute.

Lister v. Burrowes, H.T. 1839. Q. B. F. J.
-

> * ** **** * *

*** - - - --
-
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. . . .
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FINES AND RECove Ries’ Act.— copyHold

| PREMISEs. – conveyANce. By a MARRIED

.* WomAN. --- *** --> ** if: ºf

The Court will grant an order toº dispense

with the concurrence of the husband of a
- - l -

* 2 Hen.Blºº
* 1 Bing. N. C., 72; 4 Moore & Scott, 588,
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pairmarried woman to the conveyance of copy

solhold premises, although the 77th section of

midthe Fines and Recureries Act provides that

-tº its terms shall not eartend to such premises,

ºf the 91st clause bringing teithin its pro

25 livisions “lands of any tenure.” is ſº

I/hately moved.

sº. *...*.

the concurrence of the husband of the appli

cant might beº: with, in her making,

executing, and passing a surrender of certain'

premises." It appeared that the premises were

Copyhold, and were situated at Stoke upon

Trent, in the county of Stafford, and had been

assigned to the applicant by her father, to her

le and separate use, in the year 1826. She

º in the nonth of November

16, and in 1817 her husband became bank

rupt and went to America, and she had never

since heard or received any communication

from him, but she had been informed that he

was living at Philadelphia, with another woman
whom he called his wife. An affidavit of a per

son named Taylor, living at Stoke, was pro
duced injº of this latter statement,

ºthesware that he had seen the husband of

the pp. icant in Philadelphia, in 1834, where

he was keeping a shop. The deponent had

frequent conversations with him, and was in

t ed%. to a female, whom he called

his wife. The only difficulty was whether, the

property being copyhold, the surrender could

be taken; but it was submitted that, although

such property was excluded by the 77th sect,

the general terms of the 91st clause would

avoid that exclusion.

Tindal, C. J.-The words “lands of any

tenure,” in the 91st section, would certainly

seem to extend to copyhold lands. The diff.

culty is as to the 77th clause, which distinctl

provides that lands held by copy of court roll

shall not come within its provisions; but I

think that we must construe both clauses to

gether, and give full effect to them, and there

fore the application may be granted.

The other Judges concurred. . . . . . -

Rule granted.--Expºrte Ann Shirley, H.T.1839, C. P. - - - is . . , i-º-, tº

tºº - -

ºf .

boºſ

-1}, ..

ſlºw,

(Ertbequer of 39Leag.

"" guarantee—several—sraw ..' "

h'here three purties severally and respec

tively undertake, in consideration º(1/2-
other's discharging a debt due from A. to

B., to indemnify him to the eartent of 50l.

Jrom each of them, and one-fourth part

of the costs, and also to eaecute any bills,

bonds, or notes which may be required, it

is all one transaction, and only
* is necessary. ºf

h". H. Watson moved to enter a nonsuit in

this cause. It was an action of assumpsit,

brought upon a guarantee, by which the de

fendants in the present and two other actions,

severally and respectively undertook, in con

sideration of the plaintiff’s discharging "or

* … tº ºn 1

ºr * * * * *;

r a rule under. he 77th
...]º u

| the

Goulson v. Forbes,

where there is an agreement by several for a

subscription to one common fund; Duvis v.

}}'illiame, 13 East, 232. This case then ap

ſpears to fall within the principle of these de

one stamp

agreeing to discharge a debt due from one

415

William Davis to J. Sheffen, amounting toº

200l., with the costs thereupon, to indemnify

the said plaintiffs for any loss which they might

sustain or incur to the extent of 50l. from each

of them, to be paid by them severally, together

with a fourth part of the costs as aforesaid,

at such time as the plaintiffs might be called

pon to pay the º debt and costs, to be

rateably proportioned. And in the mean time

they undertook to make and execute such bills,

bonds, or notes severally, as should be required

by the plaintiffs. The cause came on for trial

before Mr. Baron Gurney, at the Middlesex

Sittings in Term, and the guarantee, on being

given in evidence, was found to be stamped

only with one stamp, but an argument being

raised by the defendant that as each party

contracted severally, a separate stamp for each

individual was necessary, and a verdict being

found for the plaintiff, leave was given to make

this motion. It was now submitted, that this

was not a joint contract of all, but a separate

one of each, and that, therefore, one stamp was

insufficient. The case of Bowen v. Ashley, 1

N. R. 274, was unlike this, because there the

bond was conditioned for the performance by

each and every of the parties of the same

matters, and there was only one penalty.

Parke, B–This is like the case of a com

position deed, by which each of the creditors

who signs, agrees to take part, or postpone

payment of his separate debt.

W. H. Watson.—There there was a separate

covenant in respect of the same matter. Here,

it was the separate contract of each. Where

a lease was made to several persons of different

lands, at different rents, one stamp was suffi

cient, because it was all one transaction; Rose

v. Jackson, 3 B. & B. 185; but here each in

dividual entered into a separate contract in

respect of his portion.

Parke, B.-We may reasonably suppose that
one would not bind himself, unless the others.

agreed to pay their share ; the case is like that

of several creditors agreeing each to release his

debt, if the others did the same.

//. H. Watson further cited Doe d. Copley

v. Day, 13 East, 241; Powell v. Edmunds, 12

East, 6; Rear v. Reeks, 2 Lord Raym. 1445.

Parke, B.-This is only one transaction. It

may be fairly considered that each entered into,

eement upon the faith that the others

would do the same thing. Where several un

derwriters on a policy agree to refer the cause

to arbitration, only one stamp is necessary.

Taunt. 171; and so also,

!cisions.

1,914lderson, B.-I am also of opinion that it

is all one transaction.

Rulerefused.—Ramsbotton v. Robert Davis,

H.T., 1839.0 Excheq.

ºw ºil || it tº

* * * * * : *
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LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

#duße qf Commong.

ADMINISTRATION OF JUSTICE.

To improve County Courts. -

[For 2d reading.] [ord John Russell.

For holding District Sessions of the Peace.

[For 2d reading.] Lord John Russell.

For keeping and authenticating non-parochial

Registers of Births, Deaths, and Marriages.

[In Committee.] Lord John Russell.

For regulating the Police Courts in the Me

tropolis. [For 2d reading.]

For the better ordering of Prisons.

[For 2d reading.] Lord John Russell.

To regulate and enlarge the Summary Jurisdic
tion of Justices. Lord John Russell

For further improving the Police in and near

the Metropolis. Mr. F. Maule.

[For 2d reading.]

Small Debts Court Bills for the following

places:—

Aberford, Newark,

Belper, Newton Abbot

Bury, (Lancashire) Nottingham,

Chesterfield, and

Eckington, Mansfield,

Glossop. Oldham,

Grantham, *Pontefract,

Halifax, Hudders- Rochdale,

field, & Bradford, Rotherham,

Hatfield, Tavistock,

Kingsbridge and Warrington,

Dodbrooke, *West Ham,

Leeds, Worksworth,

Liskeard, *Yorkshire.

Liverpool,

The time for receiving Petitions for bringing in

Small Debt Bills was enlarged to 8th March,

and for the lst reading of such Bills to 8Ap.

To enable the Justices at Quarter Sessions to

appoint a Clerk of the Peace in certain

Cases. . [In Committee.] Mr. Pakington.

To abolish Grand Juries. Mr. Pryme.

To improve the Practice and Proceedings in
the Court of Pleas of Durham.

[For 2d reading.] Mr. Harland.

For regulating the mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales. -:

To amend the Law relating to double and

treble Costs, to pleading the General Issue,

and as to Notice and Limitation of Actions.

[For 2d reading.] Sir F. Pollock.

LAWS OF PROPERTY.

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

To amend the Law of Copyright.

[In Committee.] Mr. Serjeant Talfourd.

For the Enfranchisement of Lands of Copyhold
and Customary Tenure.

[In§.; Mr. James Stewart.

For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

* These three places have been added since

our last List.

Law Bills in Parliament. —Editor's Letter Bor.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

. Designs for a limited time.
. . [In Committee.] Mr. P. Thomson.

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics. Mr. P. Thomson.

[In Committee.]

To render the Owners of Small Tenements

liable to the payment of Rates assessed

thereon. Mr. Robert Gordon.

LAW or ei,ECTIONS.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.

Controverted Elections. Lord Mahon.

[For 2d reading.]

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Peel.

[For 2d., reading.]

For assimilating the qualification of Electors

as Voters for Coroners to that of the con

stituency of members of Parliament, and

taking the Poll at Election for Coroners in

one day. Sir H. Fleetwood.

For extending the qualification of Voters for

members in Parliament representing Coun

ties, to the occupiers of houses of the clear

annual value of 101. as in Boroughs.

Sir H. Fleetwood.

HIGHWAYS AND SEWERS.

To amend the Laws relating to Highways.

(In Committee. Mr. Barneby.

To alter and amend the Laws relating to Sewers.

Mr. Christopher.

THE EDITOR'S LETTER BOX. .

The communication of II on County Courts,

will be rendered available in our next Number.

We are not aware when the lectures delivered

about a year ago, mentioned by F. W. D., will

be resumed.

The Letters of “Querist,” and “Attorna

tus,” shall be inserted.

The research of W. W. H., certainly entitles

his letter to re-consideration, and we liope to

insert it next week.

In answer to “A Subscriber,” we think a

bankrupt may surrender, and have such sur

render entered on the proceedings under the

fiat, without having been served with a sum

mons; but a summons is made out as a matter

of course, and the bankrupt’s protection written

upon it. -

We beg to refer “ACountry Articled Clerk,”

to the Manual for Articled Clerks, in which

the course of reading he inquires after, is

pointed out; and with the assistance of the

solicitor to whom he is articled, he will find no

difficulty in preparing himself for the Exami

nation.

The Letter of A. C., on Conflicting Deci

sions, has been printed, and will probably ap

pear next week. -

The observations on Perpetuities, by D.H.S.,

will be inserted in an early number.

“A Steward” is informed that we gave the

Copyhold Enfranchisement Bill at great length

in Number 514.
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THE CONSOLIDATION OF THE

COMMON LAW OF ENGLAND.

THE Criminal Law Commissioners have been

instructed to direct their attention to the

consolidation of the statute law of England,

and we have already given their report at

length. There is a greater work behind—

the consolidation of the Common Law; and

we are now desirous of bringing this impor

tant subject before our readers. We have

unceasingly laboured to reform the present

system of law reporting, and we are happy

to say that our efforts have not been entirely

fruitless. We have effected an improve

ment in the time of publication. Instead

of coming out, as they formerly did, years

after the decisions were pronounced, the

reports, in most of the Courts, are now, at

any rate, published with reasonable speed

and regularity. This much has been se

cured, but much evil still remains; two or

three contemporaneous reporters still burden

the profession in each Court; the duty is

still undertaken, in most instances, from a

lack of other business, and as a matter of

trade and profit;-there is still much to

amend, but it is not our present business to

advert to this, although we could hardly

avoid saying this much about it. "We now

turn from the present grievances to the

past; we look at the enormous burden of

reports already published, from the year

books downwards; and we propose consi

dering, at all proper and convenient seasons,

and as space allows, whether there be no

mode of reducing this great mass;–whether,

against the voice of all the sages of the

law—whether in spite of the dictates of

past experience, and present loss and incon

venience, this system must go on; and

whether it be absolutely necessary that the

WOL, XVII.-No. 517.
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law should continne to be sought in little

short of one thousand volumes.

It is first our duty to show that an alte

ration in this respect has been called for

from the earliest periods; not by mere

theorists and speculators, but by the most

learned, the most eminent, and the most

experienced members of the profession.

We shall first cite the opinion of Chief

Justice Hale on this subject, as contained in

the preface to Rolle's Abridgment. “The

ancient Romans,” he says, “who glorified

no less in their laws than in their military

discipline, found this to be true; namely,

that in tract of time some, of their laws

grew contradictory, some obsolete, some

impractical, some obscure, and the whole

bulk of them too voluminous; so that in

Justinian's time there was an incredible

number of volumes of their laws; where

upon that excellent prince, by the advice of

a great council or college of learned men

(as once our English Justinian, King Edward

the First, did by the laws of Wales), re

duced them into a better compendium,

which makes up now, the body of the civil

laws. And truly, considering to how great

a bulk the volumes and books of the common

law have in process oftime arisen,_how

many printed resolutions of the same cases

or points, how many disagreeing reports

there are touching the same matter,<-how

many seeming contradictory opinions that

would be explained or settled,—how many

titles are disused,—it were to be wished that

some complete corpus juris communis were

extracted out of the many books of our

English laws for the public use, and for the

contracting of the laws into a narrower

compass and method, at least for ordinary

study. But this is a work of time, and re

quires many industrious and judicious hands

and heads to assist in it.”

2 E
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Further : the consolidation of the com

mon law, has twice, at least, been re

commended from the throne. By King

James the First, in March, 1607. His Ma

jesty says “Rather it were less hurt that

all the approved cases were set down and

allowed by Parliament for standing laws

in all time to come; for although some of

them, peradventure, may be unjust as set

down by corrupt judges, yet better it is to

have a certain law with some spots on it,

than to live under an uncertaine and arbi

trarie law.” And again in March, 1609:

“I wish that some more certaintie were set

down in this case by Parliament; for since

the very reports themselves are not always

so binding, but that divers times judges do

disclaim them and recede from the judg

ment of their predecessors, it was good that,

upon a mature deliberation, the exposition

of the law was set down by acte of parlia

ment, and such reports therein confirmed

as were thought fit to serve for law in all

times hereafter, and so the people should

not depend upon the bare opinions of judges

and uncertain reports. And lastly, there

be in the common law divers contrary re

ports and precedents, and this corruption

doth likewise concern the statutes and acts

of parliament, and therefore, I wish both

those statutes and reports, as well in the

Parliament as in the common law, to be

once maturely reviewed and reconciled.

And this reformation might (methinks) bee

made a worthy work, and well deserves a

Parliament to be set on purpose for it.”

We will next give a very recent opinion

on the same subject;-that of Mr. Justice

Story, which is to be found at greater

length 11 L. O. 511 –“The mass of the

law is to be sure accumulating with an al

most incredible rapidity, and with this ac

cumulation the labour of students as well

as professors is seriously augmenting. It is

impossible not to look without some dis

couragement upon the ponderous volumes

which the next half century will add to the

groaning shelves of our jurists. I know

indeed of but one adequate remedy; that

is, by a gradual digest under legislative

authority of those portions of our jurispru

dence, which, under the forming hand of

the judiciary shall, from time to time, ac

quire scientific accuracy. It is obvious,

that such a digest can apply only to the

law as it has been applied to human con

cerns in past times, but by revision, at dis

tant periods, it may be made to reflect all

the light which intermediate decisions may

have thrown upon our jurisprudence. To

Consolidation of the Common Law of England.—The Property Lawyer.

attempt more than this would be hopeless

labour, if not an absurd project. It is left

to the future jurists of our country and

England, to accomplish for the common

law what has been thus so successfully de

monstrated to be a practical problem in the

jurisprudence of other nations—a task which

the modest but wonderful genius of Sir

William Jones did not scruple to believe to

be within the reach of a single mind suc

cessfully to accomplish.”

We have now said enough, probably, to

awaken the attention and research of our

readers; but greater authorities than even

those we have cited, remain behind, to

which we shall speedily return.

THE PROPERTY LAWYER.

ESTATE TAIL GRANTED BY THE CROWN.

By the 3 & 4 W. 4, c. 74, s. 15, every

tenant in tail may dispose of his lands for

an estate in fee simple absolute, or any less

estate; but by s. 37, it is provided that this

power of disposition shall not extend to

tenants of estates tail, who are restrained

from barring their estates tail by the 34 &

35 Hen. 8, c. 20; that is to say, estates tail

granted by the crown as a recompense for

the services of the donees, see Lord Notting

ham v. Lord Munson, Dy, 32a; Perkins v.

Lovett, 4 Burr. 2223; Co. Litt. 372 b.

Where an estate was granted by King

Charles the Second to his natural son the

Earl of Euston, in consideration of love and

affection. A question has lately arisen

whether this estate as vested by descent in

the Duke of Grafton. was within the excep

tion made by s. 37 of the 3 & 4 W. 4, c.

74; and it has been held by the Court of

Common Pleas that it was not, but that the

estate tail could be barred as any other

estate tail. The following is the certificate

given :

“We are of opinion that the estate tail

of the plaintiff George Henry Duke of

Grafton, and all other estates tail and re

mainders and reversions thereupon expect

ant or depending, whether vested in, or

belonging to the King's most excellent Ma

jesty or any other person or persons, of and

in the lands and hereditaments comprised

in the indenture of bargain and sale of the

6th day of February 1835, but were created

or reserved by the king's patent of the 25th

year of his late Majesty King Car. 2, were

effectually barred and entinguished by the
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Mr. Stewart's Copyhold Enfranchisement Bill.

indenture of bargain and sale. Duke of

Grafton v. London and Birmingham Rail

waa, 5 Bing. 37.

MR. STEWART's

COPYHOLD ENFRANCHISEMENT BILL.

-

This bill has passed through committee,

and has been reprinted as amended. It

stands for re-committal for the 17th of next

month. The alterations which have been

made are of importance, and we think some

of the details are much improved, although

the principle remains the same. The only

event on which a new commissioner can be

appointed for carrying the act into execu

tion, is that of the Tithe Commissioners

ceasing or declining to act, and the follow

ing three new clauses have been added in

committee. We call particulnr attention

to clause A., by which it will be seen that

the compulsory clauses of the bill, which

are the only ones which seem to be objected

to, are materially softened in their opera

tion. -

37. CLAUSE (A.)—Lord, and a majority of

tenants in number, and two-thirds in value, may

request that this Act shall not apply to them.—

And be it enacted, that if the lord ofany manor,

and a majority of the tenants thereof in num

ber, and whose interest shall not be less than

two-thirds in value, computed as aforesaid,

shall at any time before the first day of August

one thousand eight hundred and forty-two,

give notice to the said Commissioners at their

office in London or Westminster, by a decla

ration in writing signed by such lord and such

majority of tenants, of their desire that the

said manor and the lands holden thereof shall

be excluded from all the powers and provisions

of this act, such declaration having been signed

at a meeting called in manner aforesaid, or

within six months after such meeting, as here

inbefore provided for the signature of an

agreement, it shall be lawful for the said

ommissioners to exclude such manor and

lands, and the lord and tenants thereof, in

respect of the same, from all the powers and

provisions of this act, and to give directions

accordingly; and in such case no part or parts

of this act shall apply to such manor and lands,

except so much of it as may be necessary for

ascertaining that such declaration has been

sufficiently signed, and for which purpose the

said Commissioners may give such directions

as they shall see fit.

62. "CLAusE (B.)—Power to tenants for life,

and tenants whose lands are not of more than

the annual value of 20l., to defer payment of

consideration for enfranchisement until the neat

event at which a fine would be payable.—And

be it enacted, That whenever any tenant having

only a life or other limited interest in his lands,
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or not holding lands of the annual value of

more than twenty pounds, shall desire to defer

thelº. of the sum charged in respect of

his lands or any part thereof, and shall give

notice of such desire under his hand to the

steward or lord, as hereinbefore directed with

respect to other notices, before the valuations,

apportionments or schedules hereinbefore di

rected to be deposited for inspection shall have

been amended and settled, it shall be lawful

for the commissioners in their schedule of ap

portionment, whether in the case ofa voluntary

or compulsory enfranchisement, to award that

so much of the sum apportioned to any such

tenant as shall have been charged for enfran

chisement from fines or other manorial rights,

to which such tenant would not have been

liable thereafter during his tenancy, shall not

be paid until the period of the next act or

event on which a fine or other such manorial

right would have become payable or due to the

lord if the said lands had remained unenfran

chised, and that within six months after such

act or event the said sum shall become payable

with such addition thereto as the commis

sioners shall direct; And be it enacted, That as

soon as the said sum, with such addition

thereto, shall become payable, the lord or

other person for the time being entitled to the

benefit thereof, shall become entitled to the

rents and profits of the land in respect of which

the same shall be due, unless and until he shall

have received notice that such sum is become

payable, so that he may proceed to recover the

same ; and it shall be lawful for such lord or

other person to proceed to obtain possession

of the said rents, and profits, in like manner

as if the said land had been lawfully seized

into the hands of the lord for nonpayment of a

fine, or other default of the tenant; provided,

that notice in writing, stating the nature of

such act or event as aforesaid, delivered by or

on behalf of the tenant to the lord or other

person entitled, or to the clerk of the peace,

or other persons having the custody of the

schedule of apportionment or award, shall be

deemed sufficient notice that the said sum is

become payable; and as soon as the said sum

is become payable, the land in respect of

which the same shall be due, aud the benefi

cial owner thereof for the time being, shall be

subject to the like remedies for recovery there

of ; and such sum shall become applicable in

like manner, subject to any such allowance

thereout as hereinafter provided, as if such

land had not been previously enfranchised,

and the payment for the same had not been

deferred.

67. CLAUSE (C.)—h'here payments are de

ferred by tenants, provision as to lords being te

nants for life.—And be it enacted, that where

the lord of the manor shall be only entitled for

a limited estate or interest therein, and the com

missioners shall have deferred payment of any

sum or sums for enfranchisement under the pow

ers hereinbefore contained, so that instead of

such lord receiving a certain sum or the interest

thereon forthwith, he or the lord for the time

being shall become entitled at a future period

2 E 2
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tothe said deferred sum, with anaddition thereto

on account of the fine which would have become

payable on the act or event fixing such period

or with an addition thereto on any other ac

count, it shall be lawful for the said commis

sioners to award and direct that out of the

inoney payable or chargeable forthwith for

enfranchisement of any lands in such manor

a certain sum of principal money shall be paid

to or charged in favour of such lord, as if he

were absolute owner of such manor, and such

principal sum shall be paid or charged accord

ingly; and in case it shall happen that there

& shall be no money payable forthwith for en

franchisement, or not sufficient for making

such allowance to the lord as aforesaid, or with

the consent of the lord, in any case it shall be

lawful for the said commissione
rs to award and

direct that so much of the sum payable at a

future period as they shall think adequate to

his interest, shall become his absolute proper

ty, and shall be paid or charged accordingly.

It has been seen that the subject of com

pensation to stewards is to be dealt with by

the commissionars, and is by no means ex

cluded from the bill. Where the steward

holds for life, or has paid a valuable con

sideration for his office, we consider that

his claim for compensation is as clear and

well founded as any that has ever been

raised, and even in other cases, as the ten

... ants are to be relieved from all future fees,

... we think it would in many instances be only

... justice to award him some moderate sum.

L. We know that there is much difficulty in

laying down rules on this subject, but we

** shall keep it in view throughout the dis

zººs

! ſtºº

cussion of this important measure.

|

larger class of persons preparing for the

practical part cf the profession. Yet, even

to these we recommend the possession of

Mr. White's edition of this old standard

work, for the purpose of perusing the text

throughout, as a piece of legal history, and

of referring to the notes as occasion, may

require. . . --- - ***

Mr. Boote's original preface contains

some curious suggestions for the reform of

the law, part of which have been carried

into effect, but without producing all the

anticipated "good that was held out. If

cheapness, expedition, and public satisfac

tion were included in the supposed result,

there has been a lamentable falling off.

According to Mr. Boote, James the First,

(in theory at least), was the great law re

former, though he admits that but little was

effected. Subsequently, however, he thinks

something important was achieved, and he

thus reasons with some point and truth on

the advantage to the profession of reforming

legal abuses. - * * * * * * *
tº º q_1 -º

“If it should be objected, that a reformation

of this kind may prove hurtful to the practice

in general, I can only answer that I am inclined

to think the contrary. As things are at present

circumstanced, many people would sooner be

contented to lose their right,' than encounter

with the difficulties of the law; for where is the

encouragement to a suitor, when after having

been at a considerable expense in order to ob.

tainjustice againstsomelitigious adversary, per

haps for the omission of some mere matter of

form, he shall become intangled in a demurrer,

shall be obliged to drop his suit and pay costs,

-

afresh:
or go through the whole proceedings

Or, supposing he sues for a just debt, he shall

be obliged to expend twice as much as the

debt he sues for amounts to, before he shall be

| able to obtain a judgment or verdict; and after

ºf ºr ºn - -

* - ºr Tº a +3.

NOTICES OF NEw Books...,
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1 -

An Historical Treatise of an Action or Suit

at Law; and of the proceedings used in

the Courts of King's Bench and Common

Pleas, from the original process to judg

ment. By R. Boote, Esq., The Seventh

Edition, with Notes. By George Thomas

White Esq., of the Inner Temple, Bar-,

rister at Law. London: Shaw & Son,

I 839. , , , , ºut

This is a good book for the hardy student.

Boote's Historical Treatise of an action has

been always well esteemed, and Mr White's

notes are full and learned. The historical

method of acquiring a knowledge of the

law is peculiarly suited to several readers,

and possesses advantages for all. We ap

prehend, however, that this work, however

excellent of its kind, is not adapted to the

tº -

| being money out of

he has succeeded thus far, he is certain of

pocket to carry that judg

'ment into execution. *

“From such considerations as these, people

are often deterred from having recourse to the

law in order to recover what is ever so unjustly

withheld from then." And hence it is that

attornies, like physicians and surgeons, are

seldom applied to but through mere necessity,

and then not without the most terrible appre

thensions for the costs of suit. " " "

“And indeed there is but too much reason for

this; for the law is so loaded with stamp du

ties and office fees, that these, together with

counsel’s fees are sufficient to deter men from

seeking for remedies at all. In the mean time

the attorney lies, under no small difficulty to

satisfy his client that these fees make up the bulk

of his bill. Certain it is, that when these fees

come to be deducted, there are but few

mechanics who would be contented with so

little profit for their industry, as an attorney is

allowed for conducting a suit at law.
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It is well known that not many years ago

half a guinea was the common fee to an open

ing counsel, and in common cases a guinea to

a superior one, or pleader; and though it is as

well known now that there is not a gentleman

at the bar who will accept of such fees, yet

there is so little consideration in the allowance

of costs, that for this, in common cases, no

more than Il. lls.

common costs; the consequence is, that the

extra costs must be paid by the client, which,

with execution fees, (in all cases for small

debts of 4l. or 5l.) make the remedy worse

than the disease. Is this reasonable or is it

an encouragement to men to become suitors to

the courts of law forjustice This is mentioned

as a hint to show the necessity of a more equi

table manner of taxing costs, and not as any

reflection upon the gentlemen at the bar.”

“And here I cannot but observe, that whilst

an increase of customs on goods and merchan

dise affords the merchant and mechanic an

opportunity of enhancing the prices of their

respective commodities, no additional weight

of taxes, no extraordinary dearness of provi.

sions, or any other of the necessaries of life,

work any change with respect to the attornies,

but what was their fee three hundred years ago,

remains the same to this day. Is not this a

hardship upon them * * * * * * * * *

“But to return. What adds to the mischief

arising from the present intricacy of law pro

ceedings, as it respects the practitioners of the

law, is, that clients, terrified by the great costs

which necessarily attend the prosecution of a

suit in the Courts at Westminster, are driven

into an inferior court within the confines of this

metropolis, which greatly subtracts from the

business in the Courts at Westminster.”

Turning from the preface of the original.

author, we proceed to that of Mr. White,

the editor of this the seventh edition, and

consider it due to him to make some extracts

which will explain his views, and account

for the defects connected with some parts

of the work.

In September, 1823, the 144 pages of the

following Treatise, and the first 48 pages of the

Appendix, were ready for publication, and the

further notes to the end of chapter 6, at page

230, were in manuscript.

Indisposition, and other occasions, preven

ted the completing of the work at that time,

and it remained until November, 1838, uncom

pleted. " ' ". . . . . .” . . . . . .

... At this last period it was suggested to the

Editor that there would be room for a work

adapted to the use of students in the law; and

he has acted on the suggestion, and offers the

following pages to his profession.

Neither did Mr. Boote intend his treatise to

be, nor has the Editor attempted to convert it

into, a work of practical reference. The object

of Mr. Boote was to give an outline of the

* Part of this complaint is removed, but
much still remains to be done. Ed.

at .

6d. is allowed as the

pected.

|roll or record.
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history of a suit at law, and his labours have

been deemed worthy. The object of the

Editor has been to fill up the outline presented

by Mr. Boote, with a view to making the sub

ject less dry and uninteresting to students;

and for that purpose he embodied in his notes

certain readings on matters of practice, think

ing it likely that his annotations would be

more appreciated for sterling practical infor.

mation, than attended to in his disquisitions on

the origin and antiquity of the Courts of

King's Bench and Common Pleas.

Between September, 1823, and the present

time, alterations in the practice of those courts

have been made, and other alterations are ex

A succinct account of the now exist

ing ones, with references to treatises in which

they are fully dealt with, is contained in the

Addenda et Emendanda, from p. 57 to p. 60.

It would have been unavailing to re-write

what was written, or to add any thing to it.

The tert of Mr. Boote has been preserved,

and the present notes consist in part of

those which appeared in a former edition,

but principally now from the pen of Mr.

White.

The notes to the first six of these chapters

are the editor's, and sedulous diligence was

applied to the condensing of those on practice

from the elaborate works of Mr. Serjeant Sellon,

Mr. Tidd, and Mr. Impey. -

The notes to the last six chapters are those.

contained in the third edition of Boote's Suit

at Law, published in 1795.

The Preface and Contents are Mr. Boote's :

the index to the notes is the editor's.

'The editor, with some experience of the

difficulties of his profession, feels it incumbent

on him, as far as lies in him, to facilitate the

introduction into it of diligent students, and he

submits this edition with a hope, that, as it was

composed with labour, it is expressed with
clearness.” -

The work consists : ]. Of an introduc

tion touching the origin of the King's

Bench and Common Pleas. 2. Of an action

commenced in the King's Bench and in the

Common Pleas. 3. Of the defendant's ap

pearance in each court. 4. Of the declara

tion and the venue. 5. Of imparlances.

6. Of the plea and pleadings. .7. Of the

issue. 8. Of making up the Nisi Prius

9. Of the jury process, the

justices of assize and nisi prius. 10. Of

the trial, jury and tales; of challenging the

jury; the verdict; and the postea. 11. Of

costs and entering up judgment. 12. Of

execution.

To these subjects is added an appendix,

containing an issue in case, with special

pleadings, “grounded on trivial circum

stances,”—but

“These little things are great to little men.”
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NEW BILLS IN PARLIAMENT.

County courTS.

This is a “bill for improving County Courts.”

It recites that there is much need of courts of

summary jurisdiction for the recovery of sumall

debts, and for other purposes hereinafter speci

fied, to be established throughout England:

and that the sheriff of every county hath autho

rity in his county court to hold plea of perso

nal actions where the debt or damage doth

not amount to forty shillings, and it is ex

pedient that the jurisdiction and practice of

the said courts be extended and improved, and

that provision be made for holding the county

court for the purposes aforesaid before a judge

ofcompetent knowledge ; It is therefore propo

sed to be enacted as follows:—

1. Judges of the county courts to be appoint

ed.—That it shall be lawful for the Lord

Chancellor of England to appoint, in and for

every county in England and Wales, one ormore

judges of the county court, every one of whom

either shall have been called to the bar, and

shall have practised as a barrister for at least

seven years, or shall be an attorney of one of

her Majesty's Superior Courts of Common Law

at Westminster, who shall have been certified

by three or more judges of the said Superior

Courts to the Lord Chancellor as a fit person

‘to be so appointed; and it shall be lawful for

the Lord Chancellor, if he shall think fit, to

remove any judge of the county court for mis

behaviour, or upon a petition to be preferred

to him for that purpose, by the justices of the

county in quarter sessions assembled, and

every such judge shall be entitled to hold his

office during his good behaviour therein, or

until he shall be so removed: provided always,

that every attorney who shall be appointed one

of the said judges shall, upon his appointment

and before he shall begin to act as judge of the

county court, apply to the court of which he

was admitted an attorney, to be struck off the

rolls of the said court, on the ground of his

appointment as such judge, and shall not

thereafter during the continuance of such ap

pointment be directly or indirectly concerned

in any business as an attorney or agent for any

other person for gain, in any court, cause, or

matter whatsoever, with liberty, nevertheless,

on ceasing to hold the office of judge to apply

for re-admission to the rolls of the court, ac

cording to the practice of the court.

2. When and where county courts shall be

holden.—And whereas many local courts for

the more easy recovery of small debts, com

monly called courts of request or courts of

conscience have been established by divers

acts of parliament, whereby of late years it hath

been for the most part provided to the effect

that the separate jurisdiction of such courts

should cease and determine upon the passing

of any general act for the recovery of small

debts, or within a limited time thereafter; be

New Bills in Parliament.

it enacted, that a county court shall be holden

under the authority of this act in every place

in which any such court of requests or court

of conscience shall be holden at the time of

the passing of this act, and also at such other

towns and places within the county in which

her Majesty shall be pleased to direct that a

court be holden under this act; and such

courts shall be holden in each place at such

times and for such districts as her Majesty

shall see fit to appoint, the intervals between

the holding of any two such courts in the same

place being in no case more than six weeks;

and the several courtsin the same county may be

holden either simultaneously before different

judges, or by adjournment before the same or

different †. as her Majesty shall see fit to

direct; and if the county court shall be holden

under the authority of this act in two or more

places within the same county at the same time,

the proceedings of each of such courts shall be

as valid as if each court were the only county

court then sitting within the county.

3. That in every case in which a town is

situated upon or near the border of a county,

in which town a county court might be conve

niently holden, under the authority of this act,

for the use of persons dwelling in the neigh

bourhood of such town in each of the said

counties, it shall be lawful for her Majesty to

direct that a county court shall be holden

therein, and such town and so much of each of

the adjoining counties as her Majesty, by order

in council shall direct, shall, for the purposes of

this act, be taken to be within that county in

which the said town, or the greater part

thereof, shall be situated.

4. Officers of the court.—That for every

court holden under the authority of this act

there shall be a receiver, and a sufficient num

ber of clerks, bailiffs, and officers, and the

judge, appointed to hold any county court

shall from time to time appoint, and at his

#. may remove, the receiver, clerks,

jailiffs, and inferior officers of the court holden

by him; and after the passing of this act no

clerk of the county court shall be appointed or

be removable by the sheriff of the county.

5. That the justices of every county, in

lº. sessions assembled, shall appoint a

t person to be receiver general for the county

court of that county, who shall not be a judge,

clerk, or other officer of the court, , and the

justices in quarter session assembled may

remove any such receiver general, if they shall

see occasion so to do, and appoint another

person in his room : provided always, that

notice of the intention to propose that any

receiver general be removed shall be given at

the session before that at which the motion for

his removal shall be made.

6. Upon the removal of any receiver, the

receiver-general may sue for any balance re

maining in his hands.

7. Mode of proceedings against the repre

sentatives of a deceased receiver. w

8. Evidence of holding the office of receiver

general.

9. Salaries.—That every judge, receiver
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general, receiver, clerk and officer of the

county court (except the bailiffs) shall be paid

by a certain salary for his services, including

ſ travelling and other expenses, out of the

fees or general fee fund of the county court

hereinafter mentioned, and the bailiffs of the

court shall be paid by their fees; and the re

ceiver-general, subject to the approval of the

justices of the county in quarter sessions as

sembled, shall from time to time fix on the

number of clerks, bailiffs and officers to be

appointed to each court, and the justices in

Quarter sessions assembled shall ſix the salaries

to be paid to the judges, receiver-general, re

ceivers, and to each of the clerks and officers

except the bailiffs; and from time to time the

number of clerks, bailiffs and officers, and the

salaries to be paid to the said judges, receiver

general, receivers, clerks and officers may be

increased, or, as vacancies shall occur, may be

diminished by the same authority by which

they were at first fixed.

10. Duties.—That one ofthe clerks of the court

shall issue all summonses, warrants, precepts

and writs of execution, and register all orders

and judgments of the said court, and keep an

account of all such summonses, executions and

other process of the court, and the receiver

shall take charge of and keep an account of all

court fees and fines payable or paid into court,

and all suitors' money paid into and out of court,

and the bailiffs of the said court shall serve alſ

Summonses, and execute all such orders, war

rants, precepts and writs, and a list of the names

and places of abode of every bailiff appointed

to execute the process of the court shall be

put up in a conspicuous place in the court,

and in the receiver's and and clerk's office.

|l. Receivers and officers to give security.

12. Receiver-general to provide court
0ūSeS. -

!3, Corporations and others empowered to

sell land to the receiver-general.

14. Building fund.

15. Receiver-general to have charge of the
COurts.

16. Courts of Request to be discontinued—That

the powersand authorities for recovering small

ebts given by any act to the Commissioners of

any Court of Requests or Court of Conscience,

* to any barrister acting as sole commissioner

ºr as assessor to the commissioners of any such

“ourt, by whatsoever style or title any such

Sºurt, commissioners or barrister respectively

*ay have been constituted, shall continue until

*judge shall be appointed to hold the county
Court under the authority of this act, in the

Place in which such Court of Requests or Court

ºf Conscience shall be holden at the time of

*passing of this act, and all the powers and
"thorities of the said commissioners and bar.

jºrs, in respect of holding any such Court

* Requests or Court of Conscience shall then

*aše and determine.

17. Chairmen, registrars, clerks, &c. com

*ation.—That every barrister, attorney or

*ºr person, who shall have been appointed

'', sit as judge, chairman, deputy, or assessor,

*ny Court of Requests or Court of Con.
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science so to be discontinued, who shall have

been entitled to any fees or salary for his ser

vices in the execution of the act constituting

the court, and also every county clerk or his

deputy, who shall have filled the office of county

clerk, or deputy county clerk, for three or more

years next before the passing of this act, and

shall have holden the county court for the re

covery of small debts, shall be entitled to coin

pensation, if he shall not be appointed to be a

judge of the county court under this act, and

every registrar, clerk, bailiff, serjeant, and

other officer of any such Court of Requests,

Court of Conscience, or county court, who

shall have been appointed before the First day

of March in this present year, and who shall

have been entitled to any fees ar salary for his

services under the act or authority constituting

the court, shall be entitled to compensation, if

he shall not be appointed to a like office in a

county court under this act, and such compen

sation in each case shall be such yearly sum

and for such time as three or more Lords Com

missioners of the Treasury, upon the petition

of such person, shall think just to be awarded

to him, after consideration of his tenure of

office under the act or authority by which the

court to which he belonged was constituted,

and the special circumstances of each case;

but such compensation shall not exceed in any

case two, thirds of the average amount durin

ten years last past of the fees or salary of.#

office respectively; and every sum so awarded

shall be the primary charge upon the general

fee fund hereinafter mentioned, and payment

of such annuity as shall be awarded shall be

secured to the party, thereunto entitled, in

such manner as the said Lords Commissioners

shall direct.

18. Courts of Requests to vest in the re

ceiver-general of the county court.

19. Provision for outstanding liabilities of

discontinued courts.

20. Fees to be taken according to schedule.

21. Fees and monies recovered to be ac

counted for to justices.

22. Expences of deficient courts to be de

frayed from general fee fund.

23. Fees may be diminished.

24. Jurisdiction to 15l.—That after the

appointment of a judge of the county court of

any county under this act, all pleas of personal

actions which may be holden in the county

court of that county shall be holden before

one of the judges so to be appointed, and that

the authority which the sheriff hath in his

county court to hold plea of personal actions

where the debt or damage doth not extend to

forty shillings shall extend to the holding plea

without any writ before any one of the judges

of the county court appointed under this act

of the like personal actions where the debt or

damage doth not exceed the sum of fifteen

pounds, and also to the holding plea of such

actions as are hereinafter mentioned ; and all

pleas in any such county court, except where

the debt or damage shall exceed the sum of

fifteen pounds, shall be heard and determined

in a summary way; and thejudge of the county
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court shall have power to make such orders

and decrees thereupon as shall appear to him

to be just and agreeable to equity and godd

‘conscience. - - - - - - -

25. Process of the court to be under seal.

26. Suits to he by plaint.—That the plaintiff

in any suit under this act shall enter in an office

to be provided for that purpose in every place

where a court shall be holden under this act, a

plaint in writing, and thereupon a summons

shall be issued under the seal of the court,

which shall be in substance according to the

form in the schedule to this act annexed, ac

cording to the nature of the plaint, and shall

be served on the defendant fºurteen days be

fore the day on which the county court shall

be holden at which the cause shall be tried,

and delivery of such summons to the defend

ant, or delivery thereof to his wife or servant,

at his dwelling-house or usual place of abode,

trading or dealing, shall be deemed good ser.

vice; and every such summons shall be read

over and explained at the time of the service

thereof to the defendant or other person on

whom the same shall be served as aforesaid.

27. Deposit. That no such summons shall

be issued unless the plaintiff shall, at the time

of entering his plaint, deposit with the receiver

or clerk of the court for every claim not ex

ceeding twenty shillings the sum of one shilling,

and for every claim exceeding twenty shillings,

one-twentieth part thereof, neglecting any sum

less than sixpence in estimating such twentieth

part; and if upon the day of the return of any

such summons, or at any continuation or ad

journment of the said court, or of the cause

for which the said summons shall have been

issued, the plaintiff shall not appear either in

person or by some other person on his behalf,

or appearing shall not make proof of his de

mand to the satisfaction of the court, it shall

be lawful for the judge to award to the defend

ant a part or the whole of such deposit money,

by way of costs and satisfaction for his trouble

and attendance, with such further sum as the

judge in his discretion shall think fit, and to

order and compel, the plaintiff to pay such,

further sum by such ways and means as any

debt ordered to be paid by the same court can

be recovered, and so much of the said deposit

money as shall not be awarded to the defendant

shall be returned on demand to the plaintiffore

[To be continued.}~ of ºn

he

- •.

- -- on......... hº

To the Editor of the Legalolºrer. wisſil

Sir, ºf ºtiuſ | ºf

The express purpose of this bill is to abolish

the present easy, expeditious, and, sufficiently

inexpensive method of recovering debts by

trial before the under-sheriff, which was intro

duced by the Law Amendment Act, 3 & 4

W. 4, c. 42, s. 17, and in lieu thereof, to

enlarge the powers of the County Court, and

to give a summary remedy for the recovery of

debts not exceeding fifteen pounds. By the

53d section of the bill of last session it was

oN THE county COURTS BIL

ſº

really seem in many instances to be without

County Courts.-Conflicting Decisions.

provided, that “no barrister, attorney, soli

citor, or other-person shall be entitled tobe

beard as counsel or advocate for any other per

son, in any proceeding in the County Court,

except by justicies.” This has been modified

in the new bill. But we have still to consider

that all the unprofessional part of the com

munity would, virtually be ſleprived of the

means of suing for their debts, if sufficient

remuneration be not afforded to professional

agents; for which of them, unprastised as

they are in the disputation of Courts, and

averse to the strife which rages there, espe

cially, when the parties themselves come into

contact, would not rather, forego their, just

demands than subject themselves to such an

ordeal? The fact is, that this part of the bill

betrays a reckless, purpose to vilify and de

grade the legal profession, whatever may be the

consequence; and with respect to the poor

creditor, it deprives him of the easy remedy

which he already has, and, gives no other in

lieu thereof. It takes away the bread, and

gives him a stoneſ What creditors, really

want now is a cheap and summary method of

recovering debts under forty shillings, The

uneans pointed out by the bill might suffice, if

the parties were left, at liberty to get legal

assistance to advocate, their, causes in, the

County Court; otherwise the consequence

would be, that many, just debts would be

abandoned by creditors rather than they would

be obliged to go personally before a court of

justice to contest their rights, I trust, Sir,

that this bill-that part of it. I mean to which

I have referred-will not be suffered to go

through the House, of Commons, without

attracting the observation of gentlemen of the

profession, as well as of independent mem

bers at large, and then I am sure it will meet

with the obloquy and reprobation which it so

justly merits. . iſ ºe is tº tº II.

—
" *****

----

-

in - - * .

CONFLICTING DECISIONS.

i e º nº : - r -

I ºf the Editor of the Lega

oSin, lii ºf 2nºlºgy intº a lu º –

If there is any one circumstance more than

anything else discouraging, and embarrassing

to the legal student,oit is that of the unsettled

and indeterminate condition of both the com

mon and statute law of England. The courts

! .- - - ºu --

!0bserver.

any fixed principles by which to regulate their

decisions ; and this want of certainty prevails

to such an extent that cases which have been

most fully discussed, and (as it would seem) at

the time conclusively descided, fail, after a

short lapse of time, to be of any authority.

I could enumerate many instances in which

this vacillating disposition has manifested itself,

but they are two familar with your readers to

require much enumeration. I will, however,

shortly state one or two which occur to me at

this moment: it. In the case of a contract

entered inton by A. with B.º. to furnish the

latter with certain articles, or to do certain acts

in consideration of a certain gross sum, it is, I
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subelieve, settled, that if B. rescind the contract,

*or do any act whereby A. is prevented com

ºpletilig his part of it, A. can, nevertheless,

ºf recover only for the godds really delivered, or

the services actually rendered, on a quantum

Tºmeruit, and he cannot treat the contract..

complete. See Planchev. Colburn and another,

º'8 Bing. 14. But in the case of a master and

ºr servant, it has been long decided that a con

tº trary rule prevails; and if a master dismissihis

servant employed for a specific period, without

cause, the latter may either have his indebitatus

"assumpsit at once on a quantum meruit, or he

* may wait until the expiration of the period

contracted for, and treating the contraet as

* eomplete, claim the salary for that period. See

º! Gandell v. Pontigny, 4 Campb.,375. But in

º Archard v. Horner, 3 Car & P. 349, Lord Ten

"terden expressed himself dissatisfied(oris stated

º to have doneso) with this decision of Lord Ellen

horough; and in a late case Smith v. Huytcard,

tº decided in M. T., 1837, and reported 15 L. O.,

ºp. 60, I find the Court of Queen's Bench re.

Vºferring to these supposed seruples of Lord

tº Tenterden; and although the case before them

"I did not involve the same principles as Gandell

v. Pontigny, yet they thoughtArchard v. Hor

tº her the better authority, and intimated their

*" opinion that the action on the entire contract

º “was not maintainable at all. Now, after this,

* who would advise a client to risk an action on

tº the adthority of Gandell v. Pontigny?—although

' ' Mr.Smith, in his 2d vol. of the Léading Cases,

recently published, after alluding to the dis-,

* tinction before mentioned betweeifati ordinary

contract and a contract between master and

servant, calls it “a direct authority in favour
of these positions.”º i’, ºf its (if

Then I find it decided in Crosby w; Clark,

1 M. & W. 296, that “an affidavit of debt in

* an action by the indorsee against the drawer.

of a bill of exchange, must shew a default by

the acceptor.” But in Irving v. Heaton, 3.

Dowl. 638, “In an affidavit of debt on a billſ

of exchange by indorsee "against the drawer

(the same case precisely) it is not necessary to

state the default of the acceptor.” Now I much:

fear that few of your readers will perceive at

once the nice distinction which must of course

exist between these cases, to have induced de

cisions apparently so contradictory.ºrſ of ºp

Again, it was some short time since deter

mined that the omission of the word “then *

in the count on an account stated, was bad on

special demurrer. I see, however, in the La

Journal Reports for this month that the Court

of Exchequer has decided that there is no need

* of averring time in this court, so that we may

usel our “then’’ or not, ad libitum. How

ever, I for safety sake shall continue to insert

"ºit, as I am far from sure but that it may, bye
ºf and bye, become necessary again. e.

With regard to the statute law, perhaps much

greater cause of complaint exists: but I am

happy to find that public attention has been

called to the subject, and I understand mea

'sures are in progress to remedy the grievances

, from this cause under which the public and the

ſhºw sºw tº

profession have so long laboured. * * *
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ºn I would fain hope that from the exalted char

acter for probity and sound judgment of the

members of that considerable portion of the

executive by whom the laws of this country

are administered in the courts at Westminster,

and, who are entitled to the most implicit con

fidence and esteem of those for whom their

valuable talents are so strenuously extended,

the sentiments lately expressed by the Queen

of England will be on all sides responded to,

and that the administration of the laws, will

become more certain, and, of course, more

safe. At present it is such that the old prac

titioners say they cannot keep pace with the

innovations on what had become almost second

nature to many of them ; while those who are

entering, or like myself, have only a few years

entered the profession, look forward with

gloomy anticipation to acquiring anything like

a sound knowledge of the laws of England.

I trust, however, that as the incentives to

study and activity are nevertheless, great, and

as so many men of experience and ability are

found lending their assistance to render the

rugged path as accessible as posible to the un

initiated, there will yet be found those to whom

difficulty is but a spur to diligence, and am

biguity an incentive to careful and unremitting

study. - A. C.

THE STUDENT'S CORNER.

º tº ºn - -

º LEGAL Discussion society. º

This Society has among its many recommen

| dations, that every member is obliged to state

some moot point, and deliver his opinion there

ſon, thereby to found a discussion, in which all

the members may join. It is open, upon pay

ment of a small annual subscription, to all con

nected with the profession, and is particularly

advantageous to Articled Clerks, who acquire,

by stating their cases, that eonciseness in lan

guage, and relevancy to the subject, which the

practice of these societies is well adapted to

confer. As an example of its proceedings we

give the following:— º º, ºr ºf

The question for discussion was, “whether

the sale of a growing crop of corn to be cut

by the purchaser when ripe, was such an in
ſterestº in land, as to come within the 4th sect.

of the Stat. of Frauds.” The subject was very

ingeniously argued by several members, who

*...*.*. investigation of the cases

earing upon the question, came to a conclu

signº: was not such an interest as to come

within the 29 Car. 2, c. 3, s. 4.

Among the cases cited were those of Evans

v. Roberts, 5 B & C. 829; Parker v. Staniland,

11 East, 362; h’arwick v. Bruce, 2 M. & S.

205, in all which it was decided that a growing

crop of potatoes was not within the statute;

also Enmerson v. Heelis, 2 Taunt. 38, that the

sale of a growing crop of turnips was not with

in the statute : and many other cases were like

wise cited to the same effect as to hops and

other crops. It was objected that in Crosby v.

| hºadsworth, 6 East, 602; S. C.2 Smith, 559,
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it was held, that the purchase of a growing

erop of grass was within the 4th sect., but the

distinction was rendered apparent by a con

sideration of the law of emblements; and it

was stated from Woodfall’s Landlord and Te

nant, p. 232, that the word emblement is de

rived from the French emblavence de bled,

corn sprung or put above ground, and strictly

signified the profits of sown land, but the doc

trine extends not only to corn sown, but to

roots planted, or other annual artificial profits,

Shakespeare v. Peppen,6T. R. 741,748; Faw

cett v. Strickland, Willes, 57. Hops, though

growing out of ancient roots, have been held

to be emblements, which shall go to the ex

ecutor of tenant for life, and are not to be

compared to apples or fruits which grow of

themselves, Latham v Atwood, Cro. Car. 515.

But it is otherwise of fruit trees, grass, and

the like, which are not planted annually at the

expence and labor of the tenant; but are either

a permanent or a natural profit of the earth,

2 Bla. Com. 123; therefore it appears that

sown corn, as an emblement, is considered a

personalty, and would go to the executors, and

that grass would go to the heir, because a

natural produce; likewise it is laid down in

1 Inst. 4 b., that if a man grant omnia prata

sua, or omnes boscos suos, the land itself will

pass, because these being the only profits of

the land are the land itself; for what is the

land but the profits thereof * Besides, meadows

and woods, would on a descent, go to the heir,

being fixtures to the freehold, and as much

part of the land as mines and minerals; there

fore by a parity of reasoning, the distinction

between corn and grass in the doctrine of em

blements, would be applicable as regards the

4th sec. 29 C. 2, c. 3, and consequently, not

such an interest in lands as required a note in

writing to convey it. JURIscoNsuLTIs.

SELECTIONS

FROM CORRESPONDENCE.
* *

it

Attorney’s ResideNCE.-countRy CERTIFi

CATE. ºt

Mr. Editor, - ºr ºf

CAN any of your correspondents inform me.

if the proceedings in a cause in the Queen's

Bench are liable to be set aside because the

plaintiff’s attorney resides above forty miles

from London, and issued the process, and is

carrying on the suit in his own name, at his

country residence, without any agent in I ": -

don; and is he obliged to employ an agent, i
he can attend to the suit himself? !, 211

ATToRNATUs,

[Attorneys residing forty days in a year.

within the limits of the higher duty, are to pay

the same. 25 G. 3, c. 80, s. 6. Ed.]"

FEEs to counsELS’ CLERKs.

To the Editor of the Legal Observer.

Sir,

Some time since a regulation was made by

* Lºº “º -

Selections from Correspondence.—Superior Courts : Lord Chancellor.

to be paid for the fees of counsel's clerks; but

from the experience which I have had, I find,

it has not been generally acted upon. "The

consequence of this has been, that wherever it

is attempted to enforce the regulation, it is met

by a system of annoyance and incivility, unless

the required fee of five per cent. is paid on

every brief above five guineas.” I cannot learn

what duties are performed to entitle the clerk to

claim a per-centage on his employer’s fees. It

is, however, well known, that unless the demand

be complied with, it is useless to expect from the

clerk any accommodation, or even attention to

the business with which his employeris entrusted.

Surely, Sir, the profession are able to remedy

this evil, and to resist a demand which has gra

dually encroached from the well-known fee of

two shillings and sixpence. It appears to me

that the profession have been weak enough,

almost generally, to yield to these demands,

rather than have any contest with the clerks

themselves upon the subject; and they, being

well aware of this, will, of course, continue

pertinaciously fixed in their demands. The

principle of a per-centage, it is almost unne

cessary to say, is never recognised upon tax

ation; then why should attorneys be thus

unjust towards their clients, in order to be

generous to these clerks. To put an end to

this complaint, I am satisfied that it requires

nothing more than the promulgation of a set

tled rule, which would, on all occasions, be

strictly acted upon.

(see 12 L. o. 132, where a

down. Ed.]

* * * -

SUPERIOR COURTS.

º . . . . " ' ' '. —

Hart, Chantellar's Court.

**, * * * COSTS.—Liebi.

A solicilor, with whom a client deposited a

QUERist.

scale is laid

- tºº -

| * deed forming part of the personal estate of

º' which the client was administratia, filed a

º' Mill to establish a lien on the deed and the

* money secured by it, for his costs incurred

| ºff. client, and obtained an injunction

shºrestraining other parties from proceeding

tº in an action for the money secured by the

tº "deed, and restraining the debtors from

º “paying." The injunction was dissolved, on

the ground that the solicitor might have

ſº applied in the administration suit, or in

tº the action at law to establish his lien. As

* - to the validity of this lien, quaere.

By an indenture dated the 8th of August,

1825, Samuel Watson of Woolwich, Doctor in

Divinity, in consideration of 500l., assigned to

Mr.Andrew Edge, of Essex Street,Westminster,

solicitor, a policy of assurance which Dr. Wat

son had effected in the year 1812 on his own life,

for his whole life, with the Sun Life Assurance

Company, for 500l., payable in three months

after his death, to his heirs, executors, admi

nistrators, or assigns; and he covenanted for

the Common Law Judges, fixing the amount
the regular payment of the annual premium,
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and also gave his bond to secure the 500l.,

with interest, &c, Mr. Edge died in Febru

ary, 1834, and in the month of March follow:

ing, letters of administration with his will

annexed, were granted in the proper ecclesi

siastical, Court to Miss Margaretta Cordelia.

By a deed exeEdge, one of his daughters.

cuted by Dr. Watson in 1835, he covenanted

to effect another insurance on his life for 150l.

and to assign the same to Miss Edge to secure

to her payinent of arrears of interest in the

500l. before mentioned, and premiums paid

on the former policy and certain monies ad

vanced by her. That second policy was ef

fected with another Assurance Company, and

assigned to Miss Edge, and the premiums on

both policies were regularly paid by Dr. Wat

son up to the time of his death, which happened

in April, 1837. In May, 1833, Elizabeth War

burton, widow, and Elizabeth Mary Moore

Cobb Warburton, an infant, by the said Eliza

beth Warburton, her mother and next friend,

filed a bill in Chancery against Mr. Andrew

Edge and another person, as trustees of the

will of the Reverend William Phillip Warbur

ton, for carrying the trusts thereof into exe

cution, and for an account of his estate and

effects, which that bill charged Mr. Edge with

having misappropriated to a very large amount.

In April 1834, that suit, having abated by Mr.

Edge's death, was revived against his said

daughter and administratix, and a supplemen

tal bill was afterwards, on the death of Doctor

Watson, filed against her by the said plaintiffs,

to restrain her attorneys or agents from re

ceiving certain monies belonging to the estate

of her late father, and particularly the said

500l. due on the said policy. In July 1838,

an order was made in that suit for a receiver to

collect the personal estate of Mr. Edge, and it

WaS. that Miss Edge should deliver up

to him all securities in her hands for such per

sonal estate, together with all other deeds,

documents, and writings relating thereto; and

that an injunction be awarded to restrain her,

her attorneys, solicitors or agents from receiv

ing any monies belonging to Mr. Edge's estate,

and among other monies, the said 500l. due

on thej policy. Miss Edge had appeared

to the bills of revivor and supplement by Mr.

Charles Henry Stedman (the plaintiff in this

cause) her solicitor, and put in her answers,

administering assets of her father, &c. but she

Was, at the time of the last mentioned orders,

and for some time before, residing in France,

Qut of the jurisdiction. The said policies,

bond, indentures of assignment, &c., remained

in the hands of Mr. Stedman, who refused to

deliver them up, claiming a lien on them for

his costs for business done for Mr. Edge, and

after his death for Miss Edge as his adminis

ºratix; and he gave notice at the Sun Assurance

Office not to pay the said 500l. to any person

without his consent, and he received from the

ºther Assurance Office the sum of 150l. upon

the second policy. In November 1838, Miss

Sºphia Frances Webb proved the will of Dr.

atson, and became his legal personal repre

*ntative, and an action was brought in her

, , º,
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name against Charles Pole, Esq., chairman of

the directors of the Sun Life Assurance Com

pany, for the said 500l. This action was in

fact brought by the receiver appointed in the

cause of Warburton v. Edge, and was con

ducted by the solicitor of the Warburtons.

Summonses were taken out by the defendants’

solicitor, and served on the different parties,

among others, on Mr. Stedman, to attend be

fore a Judge at Chambers, on the 22d Decem

ber last, and interplead among themselves,

and shew their respective claims to the 500l.

due on the policy.

Mr. Stedman filed his bill on the 21st of

December, against Miss Webb, Miss Edge,

and Mr. Pole in their respective representative

characters, and also against Mrs. and Miss

Warburton, stating, among other things, as

hereinbefore stated, and that he retained the

150l. received by him on the second policy by

the permission of Miss Edge in part payment

of his bill of costs against her, that he had been

for several years before Mr. Edge's death, em

ployed by him as his agent and solicitor, to de

fend the suit of the Warburtons, and after his

death was employed by Miss Edge, his admin

istratia, to defend the said suit, and was em

ployed by her as her solicitor and attorney in

respect of Mr. Edge's personal estate, and

employed by her generally as her solicitor and

agent; and that Miss Edge, as such adminis

tratria, deposited with him as such solicitor and

attorney, all the policies, instruments und do

cuments hereinbefore mentioned ; that the

personal estate of Mr. Edge was indebted to

the plaintiff in the sum of 6821. for professional

business done for Miss Edge, and he delivered

his bill of costs to her, and required payment

thereof, but she refused to pay the same, and

plaintiff was entitled to a lien for the said sum

on the policies and on all the monies recoverable

or secured by them, and he hoped to have the

benefit of the same. The bill further stated

that the plaintiffs in the cause of ſ/arburton v.

Edge, presented a petition praying that this

plaintiff be ordered to deliver up in twenty-one

days to the receiver in that cause, all deeds,

&c., in his custody relating to, or being part

of the personal estate of Mr. Edge, and that if

plaintiff claimed a lien thereon, he might within

ten days after delivery of the deeds, &c., give

in to the Master's office, a particular in writing

of such lien, and that the Master might inquire

into the validity and extent of such lien, and if

such lien was claimed for bills of costs, then

that the Master might be at liberty to tax such

costs; and said petition was standing for hear

ing before the Pice Chancellor,a at the time of

filing this bill. The bill charged that an ac

tion was brought by Miss Webb for the said

500l., and that notice was given to the plain

tiffs to interplead before a Judge at chambers,

and to produce there the policy and other

deeds; that if he parted with the policy, and

the defendants to his bill got the 500l., he could

not get his 6821. costs; that the defendants

* See Leg. Obs. of 2d March, and p. 346,
ante.
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said action or any other action at law for

the said 500l.; that ... Webb was in Ireland,

ut of the jurisdiction, and Miss Edge in

rance. The bill prayed that the plaintiff's

lien on the said policy and deed of assignment;

and other deeds in his possession, and on all

the monies secured by or recoverable under

them, might be declared and secured by the

Court; that Miss Webb be restrained from

proceeding in her said action ; that Miss Edge

and Mr. Pole, and the Sun Life Assurance

Company be restrained from paying, transfer:

ring, or assigning to Miss Webb the said 500/

by virtue of the said policy; and that the in

terest of the Warburtons be declared,and se

cured by the Court. ... " " " , ; ºr,

... Upon this bill, supported by affidavit, Mr.

Stedman obtained, ear parte, an injunction as

prayed. Notice of motion for dissolving that

injunction was given in behalf of Mrs. and

Miss Warburton, and the same came on to be

heard before the Pice Chancellor, together

with their petition, before mentioned, in the

cause of Warburton v. Edge, early in February

last, when his Honour refused the application”

with costs. Whereupon notice of an appeal

motion to the Lord Chancellor was given forth

with. -

Mr. Wakefield and Mr. Anderdon for Mrs.

and Miss Warburton, and in support of the

appeal motion, said, they believed no debt at

... all was due to Mr. Stedman from Mr. Edge's

... estate. He did not state any such debt in his

in bill, and though he might be, as he alleged,

generally employed by Miss Edge as her soli-|-they are not restrain

citor, that employment did not give him any

, claim§ the estate of Mr.

* . - lº, •º

if all the facts stated in the plaintiff's bill were
true, and if he were admitted to have a lien

ºil on,º deeds which came into his possession

º, pro -

#. to jºiâ’ the deeds till paid ; he had no

- ien on the money or fund secured by them.

. . . . . . The Wººd." deposit” introduced in the plain

iff's bill was misinterpreted by the Vice Chan

º, ellor, as if it meant contract for a pledge or

equitable deposit. The depositſ of the deeds

was not accompanied with any charge express

or implied, on the monies secured by them. A

solicitor's lien extends only to the deeds and

iss Edge had now nothing to.since

}. put into his possession in the course of

usiness, and not to the pro

enham v. Esdaile; d Božºm v. Willitwise ºſhe

lien does not extend to a fund which, like this did not clearly state in his affidavit

money, can be recovered without the deed;

and it does not extendº to any costs,but those

incurred in the particular cause, ſo Lunn v.

Church;f Hodgens iv. Kelley.gilsſºhei';

---------,

- * * * ~ * ++++ +H: Lºſ TT

b ſide ante, p. 346. ºl. 3. Sim; 27. º

d 2 You. & Jer,493; 1 and 3Xou, & er,

receiver was appointed to collect it. But

essionally, still he had had only a dormant

Superior Courts : Lord Chancellor, , ** 2.

hiº. . . . . dº. . . . . * -- - -

ought to be restrained from proceeding with I had an easy summ e presente§ ‘estrained |º: to him

before a judge at chamber. Hºweſt kiº

the action was brought by the receiver fºr that
purpose, by direction of the m . ºtſPhébill,

was filed in bad faith—there was: Jease made
on the merits, and} pretence for alienzi 9Tº

ºfMr. Jacoh, M. §." and Mr. Torriano,

tfor the plaintiff-If these deeds were given to

Mr. Stedman for professional pºrposes, or if

they were deposited with him as a security fir

| his disbursements in either view, he has a

general lien on them, and on the fund secured

by then, for his costs incurred on aetount of

};" his estate. Turnpin v. Gibson ſh

| IForrell v. Johnson; Ephrte Pemberton. He

was not boundº: summonsin the

action of Web v. Pole:He had a prior in
cumbrance on the money ºn by the policy,

and if he were to give up the deeds, his lien,
for establishing which he éd' this bill, would

be gone, and he would never have any chance

of getting his costs ; for Mº dge is residing

out of the jurisdiction, and refuses to pay: The

plaintiffs in the action cannot recover without

production ofº ºthereforeſ the

s

case of Hodgens v. Kelly, cited by the other

side, is authority ºff.º: the

Warburton's or the receiver had in their peti

tion for the order to§ the policy, offered

to pay Mr. Stedman his taxed costs, thatwould

be a regular proceeding, and then he could not
| object to give up the deeds. It maybe a ques

tion on the practice of this Court whether the

| Warburton's had any right to make this motion

º by the injunction.

* The Lord Chancellor said he would take time

with to consider what order he ought to make.

º His Lordship, on a subsequent day, after
*: thei. sai#!. º,the or

inary course of proceeding, this policy, being,

part of theºof Mr.#. and an action

having been brought to recover the suin due

on it, Mr. Stedman b º: employed by Miss

Edge to get in the estate, must have known

that a receiver was appointed, and that the

action brought in Miss Webb's name must

have been directed in the cause in which the

receiver was appointed. Upon the affidavits of

Mr. -Stedman, and of the solicitor for the

Warburtons, his ordship had no doubt that

Mr. Stedman knew the action was brought by

|the receiver, If he had a lien by contract, the

remedy was open to him to move in one of

or fundse. those existing suits; instead of which he filed

cured by them. Baker v. Henderson;" Op a bill for the purpose of enforcing his lien, and

got his injunction to restrain the action. He
or bill the

| nature of his interest in the deposited deeds,—

|it might be by contract with the personal rep

resentative of Mr.§."#. is,

laintiff] that Miss.º deposited with him as such

attorney,

* h 3 Atk:719. 1. ºf

“the policy,” &c.; which
+---

. Wºlf grºoſ) 2*19.

262 ...º. ºf uſini, "...'ſ 2 a;& Walk, 214.j, , , iºnoid aſ:

ºr 3 You. & Jer. 150, ºil, a ſolº

f 4 Madd. 391: … ºn 9 ol, to

gºl Hogan, 388. " -

- :

* . .

tº nºt, ; , ; ;

- ºlk Tº

-queſ; *{i}! f | Yº::* Hirº, ſº of nº

Sed wide Fºrand v. Hamer, Leg. Obs. for

º 12th of Jātuary lastº jup hittorf. His
4,

ºf 22.11 - ), 0 11, (sq bus ºr ~ *



punted to no more than the deposit of deeds

º:º deposit,º. with:

a contract,...'"; more; and

there is no eyidence that Miss Edge gave alien

jº..”. uestion there

fore is, what is the nature aad extent of an |

attorney's lien on deeds under these circum

stances? The words of the bi are only to the

effect thatº plaintiff gotº: of the

deeds which a e necessary to recover the fund,

Was that possession a liºn on the fund? and

did it give a right to sue for this money?... The

observations of Sir Thomas Plumer in horrall

ºy. Johnson, always entitled to great weight,

ºdecided nothing in this case. That case did

not involve the general question. A solicitor

having alien on a deed, will still be compelled

- to produce it to enable his client to go on with

...his suit. If Miss Webb, or the receiver in her

biname, could ...}} the ".yº,*:

policy, the case of Horrell v. Johnson, and the

- ::::::::::::: T. Plumer, could not apply

a in support of the plaintiff’s bill; and if pos

in session of the deed be sufficient, then the

plaintiff has all he wants, and need not have

rofiled this bill at all. As the matter stands

junder the Vice Chancellor's orders, this money

- is not to be paid to any one—neither those

ºr who are entitled in the cause, nor this plaintiff,

ºnor, the representatives of Watson, are per

sº mitted to receive it, and it must therefore re

º, main in the hands of the debtors, and al

ºf though it is safe in the hands of that public

* company, it will not bear interest to the party

entitled to it. The Vice Chancellor's order

ºn cannot stand, as it is prejudicial to all parties.

The plaintiff is not entitled on the grounds on

tº which ...}. his bill put his title.

ºw if he has a good claim, it is open tº him, to
ºut make applicatiºn in one of those suits. His

noiſ Lordship would* give any opiniºn on the

9th claim, but wouldº the Vice Chan
ºil cellºr's orders, 3 % issolve the injugºſiºn; "It jº

trºong, Stedman y. }elh and others-Sittings at

ºſt Hincoln's in, March 9t and 13th, 1839.
Jºutſ oriº, ºff 2-, 1/ º º ºn 5 ºut, triº,

of dºiſ. -- - -

inºn

mid of it waii º

o

A

e - ºiſon tº tº ºn

tº outſ an TT,ºrith n.,,, ºr a

ſ"," " 'ourth’s sentº,º
- - ro...º.º.º.º… iſ lº

ºil duo, ºn [Before the Four Judges. t; WW º

}," agreement-swaruwa or ºbs .."
- º An agreement that ona dºyeertain Jºnil -

ºf , give up possession ºf certain premises inhich

º, he held of a third persun, and pay all out

H gcings to that day, and that B, will pay to

ºn II. A. a sum of 150l. and take such furnitune,
ºp &c. as A. shall think fit to” partſ with, at fl.

-qº (, valuation, is an agreement touching an in

ºi ºn terest in lund, and is therefore within the
ou. . . Statute of Frauds. • ‘tºº tº

loid, -

T-a tenant of certain premises, under the Brew

er's Company; that he desired to surrel ſer.

the premises of which he was so tenant; and

that the plaintiff desired to take the same

that it was agreed between them that the plain

tiff should quit possession on the 29th of Sept.

Superior Courts; Lord Chancellor; Queen's Bench.

The declaration stated that the plain iff was |

that the defendant should pay to the plaintiff

a sum of 150, and should fake such furniture,

&c. as the plaintiff should think fit to part with,

at a valuation. The declaration then alleged

performance of this agreement on the par ſ
the plaintiff, and stated for breach that th

defendant did not pay to the plaintiff the said

sum of 150l., and did not, nor would take the

furniture. &c. at a valuation. The second count

stated that it was agreed between the plaintiff

and defendant, that the plaintiff should part

with certain premises then held by the plain

tiff, and that the defendant ..º. them

from the time mentioned; that the plaintiff

should pay all the outgoings to the same day,

and that the defendant should pay him the

sum of 150l. and should take the fürniture, &c.

at a valuation. Breach accordingly. The de

fendent pleaded, first, the general issue to the

whole declaration, and then a separate plea to

each count—first, that the agreement, in re

spect of, or in relation to the said several sup

posed causes of action in the first count of the

declaration mentioned, was not in writing—

and a second plea of the same kind as to

the second count. — Demurrer to the pleas.
Joinder in demurrer. *** -

Mr. Byles, in support of the demurrer. The

defendant alleges that there is no agreement

embracing the several supposed causes of ac

tion, but he does not go on to say, “ or any of

them.” This mode of pleading is bad. The

contract in the first count of the declaration

may, for the purpose of the argument, be

supposed to be entire, but even then it cannot

be said to be a contract within the Statute of

Frauds. But, in fact, there are two distinct

subjects of contract stated in the first count
of the declaration. One is that theº is

to quit possession of the premises, aid to pay

all the outgoings; and the other is that he is

to letſ the defendant have the things, and that

the defendant is to pay for them. The con

tract thus considered, is clearly not within the

Statute of Frauds. There is no allegation that

the lessors are parties to this contract, and that

the plaintiff was to surrender to the lessors, or

to assign an interest in land to the defendant.

All that the plaintiff is to do is to§:
sion of premises on a certain day. On the first

count, it does not appear in whose favor he is

to quit possession. Then the question is, whe

ther if a man is in possession of land, a simple

eontract that he will quit that possession requires

to be in writing. There is no interest in the land

‘passing from him to the defendant; nor is this

a contract which can truly be said to be one

relating to an interest in land. But if it is,

still it is not a contract that the plaintiff shall

'convey that interest to the defendant. It does

hot a who is to go in on the day when

!. quits possession; and all the cases

on the statute are those where the interest

passes directly from one to the other contract

ing party...' But suppose it is said that this is

within the statute, then it is clear that the con

tract is divisible, and that the second branch

of the contract is not within the statute—the

more especially as it has been actually exe1836, and pay all outgoings to that day; and
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cuted; and as the defendant only pleads that

the several supposed causes of action are not

within the statute, it may be that the latter

portion of this divisible contract was in writ

ing. [Mr. Justice Coleridge.—Can you say

that the latter part could be enforced without

the fortner?] It could. Lewington v. Clarka

decides that point. Part of the contract there

was within the fourth section of the Statute of

Frauds, and it was held there that the con

tract was not divisible. But why? Because

both parts rested on the same consideration.

The reverse is the case here, and therefore the

contract is divisible. Chuter v. Beckettb and

Thomas v. Williams," were cases, in both of

which the contract, though otherwise divisible,

rested on the same consideration. All these

cases were considered in Wood v. Benson,d

and the Court there held that where the

consideration was divisible, the contract was

so likewise; and Lerd Lyndhurst and Mr.

Baron Bayley said there, that the former cases

depended on the question of variance of
consideration. That case therefore shews

that if the consideration is distinct, the promise

may be divided; and then the objection on the

Statute of Frauds does not arise. And if the

contract can thus be divided into several parts,

it is not true that the performance of both parts

by the plaintiff is a condition precedent to the

performance of either part by the defendant.

The second count of the declaration, is, it

must be admitted, less free from objection. It

states that the plaintiff is to part with the land,

and to pay the outgoings, and to let the defen

dant have the things at a valuation. The defen

dant on his part is to take the land at the time

the plaintiff gives it up, to pay 150l, and to

take the things at a valuation. But even here

it does not appear that the plaintiff is to part

with the lease or with the interest in the land,

but merely that he is to let the defendant into

possession.

Mr. Petersdorff, in support of the plea, was

stopped.

Lord Denman, C.J.-I do not entertain any

doubt that this contract is void by the 4th

section of the statute of Frauds, as an under

taking to pay 150l. in consideration of the

plaintiff agreeing to surrender a term of years.

It seems to me most clearly to be an agree

ment touching the sale of an interest in or

concerning land. --- **

Mr. Justice Littledale.—It is true that the

first count only mentions that the plaintiff is

to quit possession, but the question is whether,

looking at the whole of this agreement as set.

forth in the declaration, we can doubt that it

is touching or concerning an interest in land.

I think that we cannot. Then is the agreement,

as alleged, divisible or entire I think it'is an

entire agreement to quit possession, andFº

hy'
all outgoings; and thereon it is also agree

the defendant, that he will pay 150t. and take

what is on the farm at a valuation. The whole

a 2 Wentr. 223. * 7 Term Rep. 20).,"

c 10 Barn. & Cres. 664. -

d 2 Cromp. & Jerv. 95; 2 Tyr. 98.

Bench ; Erchequer of Pleas, , . . . . . .

pºisºn ºutſoºze Jº
contract relates to quitting and taking posses-lº
sion of a farm. º iſ iof 1554

Mr. Justice I/illiams-I am entirely of theſi

same opinion. In Mood v. Benson, the con-º.

tract was for things to be supplied at a given!

time, and also for things to be supplied at a "
future time. The contract thereforewasin its na-ſº

ture divisible; it is not so here, this a contractº

relating to land, and it is an entire contract. º

Mr. Justice Coleridge.—This contract must dº

be construed reasonably. The contract on theº

part of the plaintiff is to give up an interest in

land, and what is the defendant then to do He

is to take the interest, and such things as the

plaintiff is willing to part with. How canº

such a contract be divided ? on egº

Judgment for the defendant.—Smith v.º.

Tombs, H. T. 1839. Q. B. F. J. º ºf

- ºld aids

º, sº ºd

Črtúcquer of Biras.ºn aſis

1 & 2 Vict. c. 110, s.
9—arrestatiosovº

cognovit.—ExplanatroN of INSTRUMENT,

to
defendant.—INFANT DEFENdANT.e., oils

---

It is sufficient that the attorney attesting anº

cognovit under 1 & 2 Pict, c. 110, s.9,ed

shall state himself to be the attorney “for”ºn

the defendant, and it is not necessary thatſº

he declare himself to have been appointed

by him. º

An earplanation of the instrument having been º'

made to the defendant, it is not necessaryin

that it should be read over to him.” An in

fant cannot bind himself by a dognovit.º. ºº

Wordsworth moved for a rule to shew cause ""

why the cognovit executed in this cause by the
defendant should not be taken off the file and

cancelled, and why the appearance entered

for the defendant by the plaintiff’s attorney,"

and the judgment signed upon the cognovit,

with all subsequent proceedings, should not

tody. The defendant was an infant, and the

action was to recover a bill for boots supplied

to him. After the writ of summons had been

served, the defendant called upon the plaintiff’s

stance; but the attorney said it was of no con

the cognovit, for the defendant. The latter

four o'clock, when he desired the defendant

to call again. He accordingly went at the

the office of Mr. Parrell, who would accom

pany him back to witness the instrument.

Having, accordingly fetehed Mr. Parrell, he

|signed the cognovit for the payment of the

debt by instalments, and he also undertook "

not to bring any writ of error, nor to file any

(bill in equity, nor do any thing to delay the

but

º

be set aside for irregularity, and why the de- º

fendant should not be discharged out of cus-"

º

-
-

... * * *attorney, who asked him to sign a cognovit. . .

He answered that he was not of age, and that

the plaintiff was acquainted with that circum

sequence, but that an attorney must witness,

declared that he knew no one whom he could ".

ask to act for him, upon which the attorney º

said that he would get a friend, who resided in "

*|the next street, to do it, and added that he his

would write and ask him to be in the way at .

ºu?

appointed time, and he was then told to go to "ºº"

º
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plaintiff from entering up judgment or suing

out execution thereon, and also that the

plaintiff’s attorney should be at liberty to ap

pear for him for the purpose of entering up

judgment in the event of default. The attes

tation was in the following form:—“Witness

Wm. Parrell, attorney, and expressly named

for the said William Woodruffe at his request;

and I hereby subscribe as and declare myself

to be the attorney for him, having read over

and explained to him the nature and effect of

this cognovit, previous to his execution there

of.” Default was made and judgment signed,

and the defendant was arrested on a ca. s.a.,

and the appearance entered was as follows:—

“Ambrose Haynes, attorney for the plaintiff,

appears for the defendant on a cognovit.” It

was now submitted that the attestation was

not sufficient under the terms of the statute,

(the 1 & 2 Vict. c. 110, s. 9.) The terms of

this clause require the attorney to be named

by the defendant, but he was only stated in

the attestation to be attorney for him, and it

was quite consistent with that description

that he was named by the plaintiff or any

other person. It was objected, secondly, that

the cognovit was not actually read to the de

fendant before it was signed by him; thirdly,

that there was no attorney present expressly

named by the defendant and attending at his

request; and fourthly, that an infant could

not be bound by a cognovit executed by him.

Parke, B.—You cannot have a rule upon

the first two grounds, for the statute only re

quires that the attorney shall declare himself

to be the attorney for the defendant, and it is

not requisite that he shall state by whom he

was appointed. As to the second objection, it

is enough if the nature and effect of the in

strument are explained to the defendant. A

rule may be granted upon the other two

grounds. -

Humfrey on a subsequent day shewed cause,

and contended that it was not requisite that

the attorney should be in the first instance

named by the defendant; and the term which

was used in the statute, “named by him,”

meant appointed by him. In Fisher v. Papa

nicholas, 2 C. & M. 215, this position was de

termined, and the terms of the rule of H. T.

2 W. 4, upon which that case was decided,

were similar to those of the statute, except

that the provisions of the latter were more ex

tensive in extending to all warrants of attor

ney and cognovits. It was admitted that an

infant could not give a warrant of attorney;

but it was submitted that there was no autho

rity to shew that he could not also give a

cognovit. , , . ... is iſ ºf

h’ordsworth, contrô.—The cases under the

old rule of Court could not govern the deci

sion of the Court. The object of the legisla

ture in the new act was to prevent imprison-i.

ment, and the Court would therefore construe

the section in question in the strictest way,

and would not, unless upon the strongest

grounds, afford any means of imprisoninent.

The defendant, being an infant, could not ap

point an attorney to enter an appearance for
- s

º - is a tº rit a tº ºn

it º', ;
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him, and the appearance having been here

entered, for him by the plaintiff's attorney,

there was error on the record as the judgment

stood.

Lord Abinger, C. B.-As to the point whe

ther an infant can execute a cognovit we will

take time to consider. Upon the other point,

the statute, no doubt, means that an attorney

is to be present appointed by the defendant at

his own pleasure; but the circumstance of the

attorney having been named by the plaintiff’s

attorney is of no importance, unless fraud be

shewn. The words of the statute being con

formable to the old rule, the interpretation of

that rule must govern the statute.

Parke, B.-Bligh v. Brewer, l C. M. & R.

651, and 3 D. P. C. 266, is precisely in point.

Cur. adv. vult.

Lord Abinger, C. B., subsequently delivered

judgment. Upon the point reserved we have

come to a decision adverse to the plaintiff, and

are of opinion that an infant cannot by law

bind himself by an instrument of this nature.

It has already been decided that an infant

cannot execute a warrant of attorney, and this

case embraces all the principles upon which

that case rests. It is a general rule of law that

a minor cannot do any thing to prejudice him

self or his rights; but in this cognovit there is

an express provision to deprive him of the

right of bringing a writ of error. He is also

made to state an account, and to appear by

an attorney, instead of by guardian, both of

which acts are in violation of the general prin

ciple. And if an action were brought upon

the account, the jury would have to determine

the reasonableness of the charge; and although

the infant is made to appoint an attorney to

appear for him, supposing there was no stipu

lation in this cognovit to deprive him of the

benefit of a writ of error, he might afterwards

defeat the proceedings by alleging his minority

as error in fact. For these reasons, therefore,

ºwe think that this cognovit cannot be sup

ported.

Rule absolute to set aside the cognovit.—

Oliver v. Woodruffe, H. T. 1839. Excheq.

JUDGMENT AGAINST THE CASUAL EJ ECTOR.

Service upon the niece of the tenant (who is

ill in bed) upon the premises, is sufficient

for a rule for judgment against the casual

ejector, where the niece makes an uſidavit

… of her having informed her aunt of the

… service, who says that she understands the

º, proceedings.

* Gray moved for judgment against the casual

ejector. Service had been effected upon Mary

Anil Barton, niece of the tenant in possession,

on the premises, and explanation made to her,

the tenant being ill in bed. The neice now

made an affidavit, in which she repeated the
O

º

* *.

fact of

that she ad

wº she understood the proceedings.

*Per Curium.—That will do.

* - Rule granted.—Doed. Eaton v. Roe, H. T.

e service upon herself, and stated

informed the tenant of the service,

1839. C. P.
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LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

%dušr of Cummons.

AdMINIStitAtion of Justice.

To improve County Courts.

[For 2d reading 19th April.]

ſlord John Russell.

For holding District Sessions of the Peace.

[For 2d reading 19th April.]

For keeping and authenticating non-parochial

Lord John Russell.

Registers of Births, Deaths, and Marriages.

[In Committee.], Lord John Russell.

For regulating the Police Courts in the Me

[For 2d reading 22d April.]tropolis.

For the better ordering of Prisons.

[For 2d reading.] Lord John Russell.

To regulate and enlarge the Summary Jurisdic

tion of Justices. Lord John Russell

For further improving the Police in and near

the Metropolis. Mr. F. Maule.

[For 2d reading 22d April.]

Small Debts Court Bills for the following

places:—

Aberford, Newark,

Belper, Newton Abbot

Bury, (Lancashire) Nottingham,

Chesterfield, and

Eckington, Mansfield,

Glossop. Oldham,

Grantham, Pontefract,

Halifax, Hudders- Rochdale,

field, & Bradford, Rotherham,

Hatfield, Tavistock,

Kingsbridge and Warrington,

Dodbrooke, West Ham,

Leeds, Worksworth,

Liskeard, Yorkshire.

Liverpool,

The time for receiving Petitions for bringing in

Small Debt Bills was enlarged to 8th March,

and for the 1st reading of such Bills to 8 Ap.

To enable the Justices at Quarter Sessions to

appoint a Clerk of the Peace in certain

Cases. . [In Committee.] Mr. Pakington. .

To abolish Grand Juries. Mr. Pryne.

To improve the Practice and Proceedings in

the Court of Pleas of Durham.

[For 2d reading.] Mr. Harland,

For regulating the inode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales.

[In Committee 8th April.]

To amend the Law relating to double and

treble Costs, to pleading the General Issue,

and as to Notice and Limitation of Actions.

[For 2d reading 17th April J

Sir F. Pollock.

LAWS OF PROPERTY.

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

To amend the Law of Copyright.

[In Committee 10th April.]

Mr. Serjt. Talfourd,

Law Bills in Parliament.—Editor's Letter Bor.

For the Enfranchisement of Lands of Copyhold

and Customary Tenure.

[In Committee 17th April.]

º - Mr. James Stewart.

For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

Designs for a limited time.

[In Committee 10th April.]

Mr. P. Thomson.

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics. Mr. P. Thomson.

[In Committee 10th April.]

To render the Owners of Small Tenements

liable to the payment of Rates assessed

thereon. Mr. Robert Gordon.

[For 2d reading 17th April.]

LAW of elections.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.

Controverted Elections. Lord Mlalion.

[For 2d reading.]

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Peel. **

[For 2d reading.]

For assimilating the qualification of Electors

as Voters for Coroners to that of the con

stituency of members of Parliament, and

taking the Poll at Election for Coroners in

one day. Sir H. Fleetwood.

For extending the qualifieation of Voters for

members in Parliament representing Coun

ties, to the occupiers of houses of the clear

annual value of 10l. as in Boroughs.

Sir H. Fleetwood.

HIGHWAYS AND SEWER8.

To amend the Laws relating to Highways.

[In Committee. Mr. Barneby.

To alter and amend the Laws relating to Sewers.

[For 2d reading 15th April.]

Mr. Christopher.

*...* The House has adjourned to Monday

8th April.

THE EDITOR'S LETTER BOX.

Our Seventeenth Volume will close next

month, with the usual Digest of Cases in the

Volume, and a Table of Contents and General

Index.

The letter of “A Solicitor,” on Barristers

taking briefs for the same time in several

courts, is under consideration.

The observations on “Unstamped Agree

ments,” are acceptable.

The ease stated by E. M., shall be inserted.

The case sent us a short time ago, relating

to the sale of soue shares in a Joint Stock

Bank, does not seein to involve any important

point of law, and the remarks on the party

complained of are very severe. In some fur

ther stage of the case, when the facts have

been proved, we may be able to notice the

subject.

The communications of W.W. H.; T.T.T. 5.

and E. B. ; are unavoidably deferred, -
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REPORT OF THE tithe COMMISSIONERS.

WE have now in the Office 3,498 Agreements,

of which 2,362 are confirmed. -

If it is assumed that those not confirmed.

comprise, on the average, tithe equal in amount

to the average tithe in those which have

been confirmed, then tithe to the amount of

1,312, 1021. 17s. 4d., has been agreed to be

commuted by voluntary arrangements. …, .
The commencement of the operation of our

Compulsory powers has brought us necessarily

into contact with more reluctant parties, and

with difficulties which did not affect our pre

vious operations. --

We are of opinion, however, that we hav y

on the whole, made a satisfactory commence.

ment of the enforcement of these powers. , T

Districts, in which tithes have generally been

taken in kind, or let on annual valuations,

contain elements of struggle and irritation,

from which the rest of the country is free, , , ,

Those districts are comparatively small; and,

after a few cases in each have been patiently

heard and carefully decided, we see ground

for hoping, that voluntary agreements will,

even in those districts, effect the greater part

of the work of commutation., nº main , ſº ºn

Our experience has been sufficient to prove/

that, while voluntary agreements are made, at

the rate at which they are now coming into

us, the processes of apportionment consequent

on these agreements, create at least as much,

perhaps more employment, than can be pro

ceeded with at once by such mapperse and

apportioners as have the confidence of the

country. *** **T

No exertions on our part will be wanting to

hasten the completion of the apportionments;

but still, under these circumstances, we thinki

it prudent, unless the progress of voluntary

commutation should slacken, to confine, our

compulsory interference to four classes of se

lected cases, and we append to this report the

circular, 'in which we have described these

chasses. *** * * , *** * *** ** - 8 J 19.

vol. xv.11.-No. 518.

* ** * * *

magis adinos

alum est, agitanius.”

- HoRAT.
-*-

The returns already presented to parliament

contain the statistical details of our progress so

fully that we do not think it necessary to re
peat them here.

i (Signed) WM. BLAMIR.E.

-- - T. W. Buller.

28th February, 1839. RD. Jon Es.

The Tithe Commissioners for England and

Wales believe it may determine the line of

conduct of many tithe-owners and tithe-payers

if they now make public the views and inten

tions of the Commission as to the manner in

which it will apply its compulsory powers to

he commutation of tithes

During the last six months 1,003 voluntary

greements have been received. . . ;

If the process of commutation were wholly

‘ompulsory, the Commissioners would not

hink it prudent, or perhaps practicable, to

ress it at a quicker rate than this. . .

The apportionments have hitherto been com

pleted with more harmony and with much less

of irritation and opposition than had been ge.

nerally reckoned on, but they consuine much

more time than it is desirable they should.

The causes of this slowness are, the limited

umber of persons to whom the parties to the

greements are content to trust the processes,

either of mapping and measuring, or of appor

tioning, and the great, accumulation of work

in the anqi of that limited number of persons.

If the Tithe Commissioners increase the
ºwork to be done in the country, by

adding a number of compulsory awards to the

voluntary agreements now making, and under

which the ºpportionments are proceeding to

wards completion, they must either employ the

same ºpportioners and mappers whom the par

. theiselves are now employing, or they

ustem lºy different and inferior class, and

ne in which the parties show no disposition

o place confidence.*, * * * *

elf the Commissioners employed the persons

at present employed, they could not materially

accelerate the pace at which the apportion

ments are now-completing. If they employed.

persons in whom the landowners had not con

ſidence, discontent, appeals, and, consequent

º 2 E
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on these, very heavy expences both to the

public and individuals would follow; which

must entirely destroy the harmony and con

tentment which have hitherto marked the pro

gress of commutations. This would constitute

an amount of evil which, in the opinion of the

Commissioners, would very much more than

balance any good which their immediate com

pulsory interference, on a wide scale, could

effect. . . . . * * *

The Tithe Commissioners therefore an

nounce, that while the voluntary commutation

proceeds at the pace at which it has lately

proceeded, it is their intention to interfere

compulsorily only in a limited number of cases,

which will consist,-

1st. Of those in which litigation is in pro

ress.

2dly. Of those in which tithe has been

taken in kind prior to the appearance

of this circular.

3dly. Of cases in which the Commission

ers are requested by both tithe-owners

and land-owners to interfere.

4thly. Of cases in which an incumbent

has been recently appointed, or may be

hereafter admitted to a rectory or vic

arage, and becomes thereby owner of

the great or small tithes.

The Tithe Commissioners wish it, however,

to be understood, that if the progress of vo

luntary commutation slackens, they may pro

bably think it right to interfere more actively

and widely, and that they will interfere at once

in any special cases or particular districts of

which the peculiar circumstances appear to

them to make an early interference desirable.

While making these announcements, the

Commissioners earnestly advise all parties to

commutations to apply themselves deliberately,

but resolutely, to the task of making volunta

rily their own arrangements. * ,

It is true, that in a few cases the compulsory

processes may be completed as cheaply as the

voluntary, the award, perhaps, even more.

cheaply than an agreement; but it is never,

certain that this will be the case in any one

instance: it is highly improbable that it will,

be the case in the majority of instances... . . . .

Where the parties institute no contest, and

make no struggle before the Commissioners,

a compulsory commutation may be promptly

and cheaply settled. ºn tº

Whenever, either at the commencement of a

compulsory commutation, or what will oftener

happen accidentally and during its progress,

any individual, however. his interest,

grows suspicious and litigious, and denies facts

as to past transactions, and averages, or, dis

putes admeasurements and valuations, he may

force on a protracted investigation, re-admea

surements and fresh maps and re-valuations,

which must lead to burdensome and indefinite,

expenses to be borne by the parties, besides,

causing a wasteful expenditure, of public

money. It is indeed clear that an apportion

ment made by the Commissioners must in

nearly every case be more expensive than one

conducted by the landowners themselves.

Parliamentary Papers.-Report of the Tithe Commissioners.

Should these considerations have their due

weight with the parties, the commissioners see

no ground for doubting that by very far the

larger portion of tithe will be voluntarily and

amicably commuted. As yet, out of all the

voluntary apportionments confirmed, the par

ties have becn driven to re-valuations only in

One. - *>

The Tithe Commissioners wish the persons

employed to map and apportion to understand

very distinctly, that, although under the cir

cumstances enumerated here, much forbear

ance will be exercised towards them, and al

though the power of taking the apportion

ment out of their hands will be very cautiously

exercised, yet such forbearance will have its

limits.

Whenever it is found that there has been

trifling or loitering, or a disappointment of the

fair expectations of their employers, the Com

missioners (however much they may regret

the necessity for doing so) will not hesitate to

take the apportionment into their own hands.

In such cases the time and cost already bes

towed upon the work will be lost.

The Tithe Commissioners recommend all

tithe owners to take care that the first instal

ment of their rent-charge is made due, and

that tithe should cease to exist, on some

quarter-day after the confirmation of the ap

pointment.

This will prevent the possibility of there

being an interval between the signing of the

agreement and the confirmation of the appor

tionment, during which they may find it prac

tically very difficult to collect either tithe or

rent-charge. -

They also recommend to all land owners to

contract for the completion of the apportion

ment by some given day after the confirmation

of an agreement or completion of an award,

and to stipulate that if the apportionment is

not then completed, nothing shall be paid for

it. If they do not do this, they will run the

risk of having first to pay partially an appor

tioner selected by themselves, and secondly the

expenses of an apportionment made by the
commissioners. ****

ºg wºº (Signed)
… . . . . . . - sº sº

ºr ºf its

*, *, * * *

* *

ºr

WM. BLAMIR.E.

T. W. BULLER.

RD. JonEs.

F11tST REPORT FROM SELECT COMMITTEE ON

PRIVATE BUSINESS.

The select committee appointed to consider

whether any and what improvement can be

adopted in the mode of conducting private

business; and who were empowered to report

their observations and opinion thereupon from

time to time to the house:- have agreed to

the following report ;-

3.. considered it desirable to

resume immediately that branch of their deli

beration of the last session which related to

the suggestion of any better mode of cºnstitu.

ting committees on private bills, in order that

any alteration they should recommend, might,

if adopted by the house, be carried into effect
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without delay, and be applicable to the busi

ness of this session.

It did not appear to them necessary to hear

any further evidence upon this point. The

proposal for excluding from the committee on

the bill all members whose constituents might

be locally interested, was again discussed, and,

as will appear by the minutes of the proceed

ings, was rejected by the majority of your

committee.

Acting under this decision, your committee

proceeded to consider in what manner, with a

due regard to the fair representation in any

committee of the local interests, it might be

possible to apply a remedy to some of the evils

of the present system to which the report of

last year bore testimony. In considering this

matter your committee received valuable as

sistance from some remarks which Mr. Speaker

was good enough to lay before them.

The principal objections to the well-working

of committes at present appear to be the great

numbers of which they are composed, the

practice of members voting without having

heard the evidence, and the absence, on bills

which are not strongly opposed, of any security

that due attention will be given to their provi

sions by impartial members. To remedy these

defects it seems most desirable to combine, if

possible, a reduction of the number of mem

bers in the committees generally, with the en

forcement of a more constant and regular at

tendance on the part of those who are to serve,

and to obtain, togethar with a due representa

tion of local interests, some security for the

attendance likewise of a certain number of

impartial and disinterested members.

At present the lists made out by Mr.

Speaker at the commencement of the session

comprehend for each committee all the men

bers for the county, and for places within the

county, in which the work to be undertaken is

to be executed; and the members for the

counties and for certain boroughs within the

counties which adjoin to that county. These

are placed above a line, and to this number

are subjoined, below the line, an equal number

of other members, whose names are taken by

chance. This list, consisting of about 120

members, is by far too numerous. Of those

above the line it cannot be pretended that it is

desirable to admit so great a number upon the

ground of local interest, whilst those below

offer no security for attendance, or even of any

ºular qualification for the task required of

them.

It appears therefore desirable to reduce

considerably the number of those names on

the list above the line ; and although, from

the unequal number of members serving for

different counties, it would be impossible to

confine the names upon the list in all cases to

the members for the county, and places within

it, to which the bill relates, your committee

would desire that the number upon this list

should be rendered far smaller than at present,

and they consider that the reduction may be

properly left to the direction of Mr. Speaker

in preparing the new lists. It may also be de
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sirable that in the preparation of this list, with a

view to correct the inconvenience which might

still arise in some cases from too large a

number of members, Mr. Speaker should be

authorized to have regard to the new division

of counties, as regulated by the reform act,

instead of the old county divisions.

By permitting, on the other hand, as your

cominittee propose to do, the admission of any

other member who may not be upon Mr.

Speaker's list to serve on the committee, upon

application, and upon making a declaration

that his constituents are locally interested,

any supposed inconvenience to follow from a

too great reduction of numbers will be provi

ded against.

To provide, in the next place, for the due

admixture in each committee of members not

locally interested, your committee then propose

that a certain number of other names shall

be added to Mr Speaker's list, thus formed

for each committee, by a body constituted as

stated below, to be termed the committee of

selection. As in the first case, no member

whose name is on the Speaker's List will be

permitted to attend or vote in a committee un

less he shall have declared his willingness to

attend throughout the proeeedings, so in this

the committee of selection will take care to

explain to each member whom they may

appoint, that he is expected to attend regularly

and take part in the proceedings; and it is to

be hoped that every member so called upon to

serve will consider that the duty is one which

parliament has a right to impose upon him,

and which he is bound to fulfil. Should this

not be the case, it will be for the consideration

of the house whether it may not be necessary

for the house to adopt some regulation by which

the performance of these most important duties

may be rendered compulsory upon members:

but in the first instance, your committee are

unwilling to recommend any such steps, rely

ing upon willing and punctual attendance

being given, provided the house shall see ſit to

sanction the proposed plan.

With a view to these measures which your

committee have thus shortly explained, they

have adopted the following resolutions, as the

basis of the plan which they would suggest to

the house for their consideration ; and in con

clusion they have only to add upon this branch

of the subject, that whilst they are by no

means of opinion that the plan proposed is

free from objection, they still consider the ex

periment well worthy of trial, as a material

improvement upon the present system, and as

likely to produce beneficial results. The ex

perience of the working of the committees on

standing orders and on petitions for private

bills, as at present constituted, inspires them

with a hope that by throwing more personal

responsibility upon members with regard to

private business, and especially by the commu

nication which will be established between the

chairmen of these bodies and different members

whose duty it may be to serve upon these coin

mittees, the public will obtain the advantage of

greater attention to business of this kind, and

2 F2
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the members themselves will feel the great

importance of discharging this part of their

duty with care and deliberation, and thus

avoiding the evils which have brought discredit

mpon the present mode of transacting the

private business of the house. - * *

RESODUTIONS.

lst. That, referring to the resolutions of the

19th April 1826, by which Mir. Speaker is di

rected to prepare lists for committees, he be

requested to reduce considerably the number

of names of members above the line on the list

as therein directed, and to exclude altogether

those below the line ; and of those names so

left, such members only to serve as shall have

signified their intention of attending through

out the proceeding by a declaration to the

committee of selection, according to a rule to

be established by them.

2d. That, upon special application to the

committee of selection, by any member not

being upon Mr. Speaker's list, declaring that

his constituents are locally interested in any

bill, they have power to add such member in

this list, provided they be satisfied of the

reality of such interest.

3d. That the committee of selection shall

then add to the committee thus formed, a

number of other members not being locally

interested in the bill, in such a proportion as

in each case they shall see fit.

4th. That the committee of selection consist

of the chairman of the standing orders com

mittee, and of the committee on petitions for

private bills, and the three chairmen of the

sub-committees, and that three be a quorum of

such committee.

* * 25th Feb. 1838.

PRIVATE BILL COMMITTEES.

THE following resolutions of the House of

Commons, were passed the 28th February

last, - -

1. Resolved, that the present distribution of

counties iu the several lists, for the purpose of

forming committees on private bills, prepared

under the direction of Mr. Speaker, as pre

scribed by the resolution of the 19th day of

April 1836, has been found not to answer the

the object for which it was framed, and that

the same be discontinued. . . . * ,

2. Resolved, that, with a view to give effect

to the opinions and resolutions contained in the

report of the select committee on private

business, presented on the 25th instant, it is

expedient that new lists be prepared under the

direction of Mr. Speaker, reducing considera

bly the number of members above the line in

the lists as now formed, excluding altogether

those below the line, and having regard to the

new divisions of counties as regulated by the
reform act. ! - - -

3. Resolved, that a committee of selection

be appointed, consisting of the chairman of

the standing orders committee, and of the

chairman of the committee and of the three

sub-committees on petitions for private bills,

and of whom three shall be a quorum; and

that the said committee of selection do report
from titue to time to the house with respect to

the prºceedings on private bills. ...","..." .
4. Resolved, that no inember whose name

shall be on the list prepared under the directi

of Mr. Speaker, shall be entitled to attend or

vote unless he shall have previously made a

declaration, in such form as shall be prescrib

ed by the committee of selection, of his willing

ness to serve throughout the proceedings'

the committee on the bill referred to the hist to

which he belongs. * * * * * * * * *

5. Resolved, that any member who is not

included in the list directed to be prepared,

shall be at liberty to make special application

to the committee of selection, alleging that

his constituents have a local interest in an

private bill in progress, such member makin

declaration of his willingness to serve through

out the proceedings of the committee; and the

committee shalf ſave power to add the name

of such member to the list, if the reality of

such interest shall be established to their
satisfaction. º ºr

6. Resolved, that the committee of selection

shall select and add to the list such number of

members not locally interested in the bill in

progress, and in such proportion, as in the
circumstances of each case ji "in their

judgment be necessary; such members mak

ing declaration cf their willingness to serve

throughout the proceedings of the committee.

PARLIAMENTARY DEBATES RE
LATING TO THE LAW, ..."

LOCAL AND SMALL DEBT COURT.

It is evident, from what has passed in both

| Houses of Parliament, that some general mea

sure will be pressed forward this sessions for

establishing Local Courts. We, therefore,

deem it proper to put our readers in posses

s on of all the important discussions on the
. . ) ºf "... * * ". * . ." ." . . . . .

|subject. The following, took place in the

| House of Lords on the 26th February. …

| Lord Brougham said, he felt it necessary to

call the attention of their Lordships to this

measure. "There were already before Parlia

ment twenty-one bills for the establishment of

courts for the recovery of small debts, and his

noble friend opposite (the Earl of Devon) had

just presented a petition from a place called

Ringsbridge, calling for a court of a similar

description. The great number of bills to

which he had referred ...'proved the vast

importance of theº aix

iety that prevailed respecting it." The course

| that was at present pursued with reference to

the formation of these courts was exceedingly

faulty. The bills relating to them were go

verned by no one general | ". In each

of them the jurisdiction, the machinery, the

guards provided for the suitor, and various
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other features, were distinct and different.

There was consequently no uniformity in the

system. Many acts had been passed, but never

had any well-considered principle been adopted

%. Legislature as applicable to them all.

ere were under this bill three or unore of.

fices created, which from the very nature of

those offices were likely to be filled by incom

F.P.P.". possessing local in

uence—persons on the spot—persons who

had never seen the light of Westminster Hall.

If, then, the measure was likely to open the

doors to what was called jobbing, he had a right

to object to it. When these local courts were

called for, it would be well to consider whether

the demand came from the inhabitants at large

of any given place. He believed, generally

speaking, that such was not the case; but they

were called for by certain persons in trade,

because the commissioners of those courts

consisted of the shopkeepers themselves. Al

most every one of these local courts displayed

at least a page and half of names of commis

sioners, more obscure, if possible, than the

places where those courts were situated. Fre

quently the plaintiffs were themselves commis

sioners; and the defendants often complained

that these parties played into each other's

hands. Now, it appeared to him that the facts

to which he had adverted afforded the best

possible reason for looking with the most

watchful jealousy at all measures of this kind.

There were 280 of these courts established

already, and it would be well for their Lord

ships to observe, that by every step which they

took to support them, they raised against them.

selves, if they intended to adopt a general

measure on the subject, a host of local inte

TeStS.

The ecclesiastical courts afforded a case in

point. Several bills had been introduced for

the purpose of remedying the defects of the

system on which those courts proceeded, and

they were condensed into one—a bill well

considered and carefully digested. As to the

necessity of making an alteration in these

courts, there was no change of opinion on the

Part of the commissioners—no change in the

opinion of his noble and learned friend oppo

site; but, in consequence of the course pur

sued by the Legislature, a host of interested

Parties in every quarter of the country was

arrayed against that measure, which in conse

Quence was lost. Their Lordships ought to

consider whether, by passing this bill, they

were not here doing the same thing—namely,

raising a variety of interests that would cer

fainly be opposed to a general and compre

hensive act. He had more than once stated

his opinion as to the propriety of having a

general act. To effect a reform in the exist-f

system, he had introduced the Local Courts

ill, which had been rejected by a vote of their

Lordships. house. The subject was one of

- ind

hurst), differed f m as to the łºń. of

*mense importance, and he begged of herMajesty's. to take it up. gged or

A. His noble andº: friend (Lord L

from him a

the measure whichº (Lord Brougham) had
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introduced, but to the general principle of that

measure his noble and learned friend was not

opposed. His late Majesty had expressed a

hope that justice on easy, and moderate terms,

should be brought to the door of every man.

That was the object of his (Lord Brougham’s)

bill. That was to say, that there should be

constant access (not merely twice a-year) to

the judge, in every part of the country. There

was no ineasure, he would say, more worthy

of the attention of their Lordships, or which

was calculated to confer greater benefits on

society.

The noble and learned lord then adverted to

the establishment of a Local Police in the

country. The subject was a most important

one. Hm his opinion, much benefit would ae

crue from an establishment of that nature

conjointly with a system of local courts. The

present arrangement for the protection of life

and property in the country originated when

the agricultural population was exceedingly

thin, and manor courts, constables, sub-con

stables, &c., answered every necessary purpose.

Circumstances were now, however, wholly al

tered; and he thought that if some such

courts as he alluded to were established, a

local police might be formed, that would be

extremely useful for the prevention of crime

and the seizure of offenders, without putting

to risk or hazard the liberty of the subject,

such force being placed under an efficient ju

dicial control. The liberty of the subject

could not be placed in jeopardy by the estab

lishment of such a force, if courts of this kind

were formed, because parties conceiving them

selves to be aggrieved might at all times have

access to a good criminal judge. In his opin

ion, such courts would be a great blessing to

the people. In the case, for instance, of juve

nile offenders, punishinent would immediately

follow the commission of crime, instead of

imprisonment before trial amongst hardened

criminals. Look to the case of a boy charged

with stealing apples. Instead of being whipped

as a truant boy, he was committed to prison,

and was thus early initiated in vice. He had

seen in the dock, next to a forger, a boy

charged with a minor offence. He was ac

quitted; but that boy, before being brought to

trial, had been for months the associate of

hardened felons in gaol. It was not difficult

to conceive what a baneful effect such an as

sociation must produce on a youthful mind.

Would it not be infinitely better, if a youthful

delinquent committed an offence deserving a

'month's imprisonment, that he should be at

once punished by the criminal judge on the

'spot, instead of being sent to gaol, there to

remain, perhaps for two months, before his

trial." "" " ' ". . . .

''The establishment of local courts, such as he

comtem ...; might also be made ancillary

to proceedings in equity. Much delay, ex

|Pense aud vexation might be avoided, if on

disputed points an order was sent down from

'Chancery, directing that issue should be joined

in the court attached to the locality, instead

of having it tried in town. There were, he
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conceived, other branches of equity which

would be benefited and assisted by such an

arrangement. Many of the inquiries in the

Master’s office might, for instance, be sent

down to these courts. In making this obser

vation he did not mean to allege anything

against the masters. They were the regular

organs of the Court of Chancery, and were no

doubt able and learned men. Those who were

placed in that situation were to be made mas

ters, not because the situation suited them, but

because they were suitable for the situation.

The noble and learned Lord proceeded to

observe, that it had long been his opinion that

a public prosecutor was absolutely indispensable

for the due administration of justice in criminal

cases. Any person who had witnessed the

benefit derived from an officer of that descrip

tion in Scotland,-any person who had ob

served the great reliefit afforded to the judges,

the aid which it gave to the prosecutor, and the

assistance which it imparted to justice,—would

agree with him in that opinion. He thought

when the Central Criminal Court was estab

lished, that such an experiment might have

been tried, and would have been successful.

Since the Prisoner's Counsel Bill had passed

such an officer had become more especially

necessary. At present, the judge could hardly

do his duty in the criminal courts. The

prisoner was generally defended by able

counsel, while the prosecutor perhaps had

none. In such cases the Judge was obliged to

step a little out of his way, and, in some de

gree, to perform the functions of counsel.

Nothing surely could be more ungracious than

for a judge to be compelled to combat the in

genious speech of a learned and able counsel.

He could conceive nothing worse for the ad

ministration of justice, or more unfair towards

the Judge. He threw out these things for

their Lordships’ consideration, and he certainly

thought they could not confer a greater benefit

on their fellow-subjects than by improving the

law in the respects he had pointed out.

The Lord Chancellor felt great satisfaction

that their Lordships’ attention had been called

to the expediency of having some well-consti

tuted judicial establishments throughout the

country in the nature of local courts. No

thing, he was convinced, would more tend to

improve the administration of justice, both

criminal and civil, than a well-regulated system

of local judicatures; for at present there ex

isted a great and palpable deficiency of means

in local districts for carrying into effect all that

ought to be done in respect to criminal and

civil matters. The facilities which it would

afford the public of recovering small, debts

speedily and at little cost would bebut a small

part of the benefits which must arise from the

institution of such a system as that he had re

ferred to. ºf . , , , ,

No plan could be more ill-devised than that

which was resorted to every day, he might say,

for transacting some of the business, of the

courts of equity. Let him allude, for instance,

to the issuing of a commission of lunacy to be

executed in the country. There was no person
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to whom the Chancellor could direct the eom

mission; there was no legal authority whom

he could appoint to discharge the required

functions; and consequently, it was of neces

sity directed to commissioners, whose compe

tency or incompetency to perform the duties

assigned them was a matter entirely depending

on the discretion and judgment of the party

prosecuting the commission. Yet these were

judges who had to decide on the property and

liberty of individuals He should therefore

say that the business of this commission, which

was at present attended with great expense, as

well as of the commission for examining wit

nesses, might be much more effectually, satis

factorily, and economically transacted, through

the medium of properly qualified authorities

established on the spot.

He need scarcely advert to the improvement

which some system of this kind might intro

duce in the criminal administration of justice."

Their Lordships could not entertain a doubt of

the expediency of rendering the administration

of criminal justice more frequent than it was

at present. He was not disposed in the slightest

degree to undervalue the exertions of the

migistrates at quarter sessions, who, he knew,

assiduously occupied much of their time in the

public service, to the public advantage; but

unquestionably the country had no right to

call upon them for the sacrifice of the whole

of their time; and therefore if it was desirable

and necessary that criminal justice should be

more frequently administered, some new pro

vision must be made for that purpose. Their

Lordships were aware that in the course of last

session a measure, having for its object to

remedy some of the evils now complained of,

was introduced into the other house of parlia

ment; but, unfortunately, it never came up

to their Lordships. -

With respect to the adoption of some

remedy, he need not tell their Lordships that

he was fully convinced;—and he must say that

he had never heard but one objection to it, and

that consisted in the apprehended expense of a

new system. Now, he had not the slightest

doubt that a new system, well constituted,

would be the most economical arrangement

that could be devised. Let their Lordships

consider only the practice which prevailed in

regard to the administration of criminal jus

tice in the counties. Under the present system

a man committed to prison to be tried at the

quarter sessions might be kept in prison a

month, or even longer, before he was put upon

his trial, by which practice, beside the wrong.

possibly done to the individual, a great expense

was incurred by the county. From this ex

pense the county would, of course, be exempt,

where there were frequent sessions for the 'ad

ministration of justice. But this was not the

only saving that ought to be considered; for if,

in civil matters, the general body of suitors

were enabled to get justice administered at a

less cost than at present, the sameobjeet, viz.,

the saving of expense, would then also be

accomplished, though not precisely in the same

form. With regard to the business which, in



Parliamentary Debates relating to the Law. 439

the event of the institution of localjudicatures, it should be in each county, and that there.

would fall under their cognizance, he believed

that no want would be felt. Indeed, the

multiplicity of affairs to be transacted by the

officers of such courts would, he thought, be

so great, that the first and the ouly difficult

thing to be attended to was the appointment

of the proper judges. They would be sure to

have plenty of business to do. Having paid

great attention to this subject, he knew that

the apprehension of expense had thrown the

greatest impediments in the way of the adop

tion of ajudicious plan for remedying the many

evils arising out of the existing system. He

was glad, however, that the subject had been

again brought under the notice of their Lord

ships, who, he trusted, would be induced to

consider it with the view to the passing of

some legislative measure.

Lord Abinger said, that when any specific

measure should be brought forward in re

ference to the subject which the two noble

and learned Lords who had just spoken had

submitted to the consideration of the House,

he should then be prepared to discuss it; for

he thought that that would really be the pro

per time for the discussion. In the mean time,

he must, protest against any general declara

tion of opinion being taken to bind him to the

approval of any particular measure that might

be introduced. He must be permitted to say

that nothing was more easy than to find fault

with existing institutions, for it was impossible

for any human institution to be perfect; but

before they destroyed what existed, they ought

to consider well the advantages of what they

proposed to substitute. He recollected some

few years ago to have heard-in the House of

Commons most eloquent declamations uttered

against the existence of local jurisdictions, un

til at last the House of Commons was schooled

into their abolition. That, however, passed

some time ago, and now it seemed that the

period had arrived when all that was then done

must be undone, and local jurisdictions again

be established. Without at all denying that

there might under the present system arise ex

penses to suitors and other persons, which un

der a new system might he got rid of, he

nevertheless thought that the establishment in

each county of judicial tribunals to try causes

would create great inconvenience, from the

diversity of their decisions, and would finally

raise a clamour in the country against the

system. .

! A fashion had now begun, too, of making

the institution of grand juries a topic of

declamation. For his part, he must say that

he never would consent to the abolition of the

grand juries. He was of opinion that the in

stitution was of the greatest benefit to the

country. It brought the people in daily, nay,

hourly, connexion with the administration of

justice; and nothing could be more advan

tageous for the security of property and life

than that the magistrates, of England should

frequently intervene in the administration of

justice. It was now said that the administra

tion of criminal justice was not so frequent as

!
fore some new judge must be appointed.

Whether there might not be an advantage in

having a judge to preside at quarter sessions,

he was not prepared to say; but he protested

against the cry, which, ascending from low to

high quarters, was now beginning to prevail,

that the interference of the people of England

in the administration of justice should be dis

pensed with ; for, whatever inconvenience or

expense might attend the existing system, the

advantages greatly out-balanced in his opinion

the disadvantages. He thought that the juris

diction of the county magistrates ought to be

upheld and encouraged, instead of weakened

or destroyed. Of course, he could pass no

opinion on a measure not yet before the

House; and he had only risen to address their

Lordships in consequence of the speech of the

noble and learned Lord, which, however, had

no connexion, as far as he could see, with the

bill now about to be committed.

The Lord Chancellor explained, that it never

was his intention that the local courts should

be placed under any other superintendence

than that of the courts at Westminster. Any

other arrangement would doubtless give rise

to a great diversity of decisions. -

Lord Denman expressed his satisfaction that

the bill before the House had given rise to a

discussion which he considered of the greatest

importance, because it related to subjects

which required their Lordships' fullest and

most complete consideration. The noble and

learned Lord who began the discussion had

pointed out existing defects of considerable

magnitude, and he did not believe that a

remedy would ever be thought of until those

defects were made known as grievances among

the public generally, and therefore the diseus

sion of them in a spirit of moderation was a

great public benefit. He did not think the

present a proper period to give any particular

opinion as to the remedy which ought to be

provided for the existing and serious evils;

but he was very much disposed to think that

the suggestions which had just been submitted

to their Lordships would be found extremely

worthy of their consideration. With respect

to the particular bill now about to go into

committee, it did not appear to him that its

adoption would stand in the way of any future

plan for the improvement of the law. The

necessity of the bill arose out of one of the

provisions of the Corporation Act, which em

powered the judges of the borough courts to

make rules for the conduct of the business of

their courts, subject to the approval of the

judges of the superior courts. It had been

dund that many rules were made on which

it was impossible for thejudges to act; a com

mittee of the judges iiad consequently con

sidered the subject, and the result of their

deliberations was the present bill, which they

considered would remove the difficulties.

The Earl of Devon said, he would not enter

on the general question, whether or not it

would be desirable to establish a system of

local judicatures; but, as the chairman of a
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quarter sessions, he thought it right to state

his conviction that the administration of jus

tice, as at present conducted, might be im

proved, in reference to offenders charged with

slight offences. Last year a committee was

appointed to inquire into the subject; and he

had been requested to submit a bill to their

lordships, founded on the report of that com

mittee; and he had only forborne from doing

so because he found by the votes of the House

of Commons that the whole subject was under

the consideration of the government. He

had intended to bring in a hill on the subject

of juvenile offenders, according to the recom

mendation of the committee who sat last year,

but, understanding that it was under the con

sideration of the government, he thought it

better that such a measure should proceed

from the Secretary of State. º

Lord Langdale would just advert to one

point, and that was the great extent of Chan

cery business, which rendered the establish

ment of local courts throughout the country

most desirable. At present the system pursued

in that court with respect to receiving answers

and the examination of witnesses was most

complicated, expensive, and inconvenient:

but in his opinion there could not be the

smallest difficulty in giving such authority as

would be requisite for the performance of all

acts relating to these local courts. He there

fore must say, that it gave him great satisfac

tion to see this bill introduced, and thought it

would be most beneficial to the country.

ANCIENT BILLS OF COSTS AND

LAW EXPENSES. -

*.

Account of all the Cost and Curges laide out in

the Luwe since vi of June, Anno Dom’i

1592.

Imprimis, to Mr. Feylding of Co
ventry, for his counsill - x8.

Item to his man for writing the ºils.

bill of in ditement ijs.'vja.

Ite' at the privy seassions for the . . .

wytt’es dinners - • • * ijº. v. -

Item at Marmas [Martinmas] next "".

after, to Mr. Feylding and his ".

Illan - - - • I •

Imprimis the first of August, Anno

Dom’i 1593, for iſ wornes

[warnings] for James Ensey and

Edward Wale

Item to Tinnsley, for t

º, it ºf

... iis. iiiid. '
• *- J

he declara-'ſ of ‘ºt
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Item for the wittnesses dinners”." Xx".

Item to the atturey [attorney] for".

going to the tearme' . . . ." j. iiijd.

Item to Mr. Suatnum, for awnser- 'º...".

ing the supplemeis’.” “..”. *ij*.”
- in in .4%,

for keeping) By threatenning of us, i.

zººſ in}; Deane Robart "...' º ! {

possession. J Deane, to binde us to : . º

the peach [impeachment or pro- . . . , ,

secution], did put us to the carge sº

of a supersiddie, which did cost us..., , , ,

xijs. Besides thay did binde Thos.. . . .

Deane to the peach at Warwicke, "...
whiche cost him . . . . . . iiii".

Inprius to Mr. Emarsen, for his iſ it

counsill for drawing a answer in , " :

to the caunserie - ºx8.

Item for his man, for ingrossing of a 1 1 1,

the answer - - . . . ifs...wjd.

Item for the commissnors dinners. v.js. viijº.
* * *

Item to Tinsley, for returning the

commission . . iijs. iiijd.

- 4.3°.

- ... . . . . . , H+-

Upon Lamas-daye was a twelvemonth they

did fors, breke, and cut ". d strie's six or

xl peacht of heging, and § did put in to

hundred of beas or their about, and they did

take a hat & a picfarke from Robart Deane,

and the hat cost is, vid." and the pickfarke

cost viijd, and we ware not able to pounde the

beas; and then did Mr. Maire send Nale the

sargund to them to knowne whether they

would yelde their cattle to be pounded, & so

to trie the lawe, or whether they woulde be

content to take them out untille that Sur John

Harrington and the masters of Coventry hade

talked to see whether they eould have a gren

ment wºn outlawe: And they ware content to

take them out, and we ware at carges of

making the moundes again; and they came

one the Fridaye next following and did breke

up the same moundes and heges againe to the

number of thirtith or fortith pearch of heging,

and put in their same cattle againe.

The ix daye of May was a twelmounth they

did breeke up the hege of the mocket & pulled

downe the diche, the ground being soend, did

put in a hundred of beas or their about, and

did strie the corne and grase up—the grase or
Corne.

; ºr,'" . .” - - r

|| "Cºsts and Charges against Sowe men as

..followith :

Ite' to Mr. Hurpell, for wrts out
tion . . . . . . . . * *.**iijs. viij".

Item to Tinsley the next cowart” of the Star Chambr . lijs. 4d.

[Court] daye ... º.º.º. ºxiiij, | Ite, in the Qgmentation Cowart. iiijº

Item to Tinnsley the next cowart ºf . . . Ite' to Mr. Hurpoll, for drawyng -

daye . . . . . . . ." "...ſº, l...","..., , , , . . . ; xs.

Item to Tinnsley, for writing ...º.º. iiijºvijº. It to Air. Harpoll, for a wryt " " '

Item to Tinsley, for speaking at “i º for Cheany and Bott . . . * * vs.

the bar when the in ditements * It’ to the Shrev, for breaking -º

ware pruved • * * * * * Ws. it up . - . . . . tº xvi".

Item to Mr. Banister, for ingross- It’ p’d to Farns the sargon, for itſ ºf

ing the billes . . . .”. ºf ijs. sarving it . - ...ſº wrija.
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It’, for breaking up a wryt of .

tachement out of the Star º

º, Chambor to the Shrew of Co

ventry . . . . . . . - . . ifs. 8d.

It’ to the sargon, for sarving the -

tachement - - -

It’ for ij commissunyonres din

ners for the first conmyssion

out of the Star Chambor - x8.

It’ to Mr. Copur, for his pains,

being arbetrator - -

It’ for the second comysunyors

dinº at the second comyssuyons

in the Star Chamb” -

It’ to Mr. Copuſ, for his pains .

It’ to Mr. Marcon, for draying

our in torgortryes [interroga

tories] - - - -

It’ to his man, for in grosinge th

intorgotries . - - -

It’ to the Shrew of Worwycksher,

for iij specyall warrants for

Bott . - - -

It to the Shreivs of Coventry,

for the same . - - -

It’ for Thomas Deans chargis

when his father was sarvid wºn

a sirpeny out of the Chauncey,

the 8th of February, An. Doin

1595. . . . . . -

ijs.

x5.

xs.

x*.

x8.

w8.

ixs. 4d.

vjs. 8d.

xviijd.

- 2. lä. 4.

Ite’ for tryinge of nisi

prius with my Lorde Barkley . vi. xiijº. 44.

Ite’ for an exemplificac'on . yj. xiijº. 44.

Ite’ at Candelmas tearme, to

Sargin Elverton - - xx8.

Ite’ the last siese, to Sargin

Elverton - - - - XX*.

Ite’ at the last ciese, to Mr.

Marson - - - x°.

Ite’ paide for suplines to bringe

in the witnesses . - - V8.

Ite’ the charges for there diner -

at the sises - - . . Vjº. ...

Ite' to Master Marson, for

drawing the in targitors at º

the comission in Chansey . X*.

Item for my part of the charges. . . . .”

at the last comission . . . . . xx".,.

The totall Su' iij', and xijº, ºwi
. . . ºf tº

Sute against Sowe men begain the first of
Novembl 1593. 9, in gº

Imprimis, Received of my brother, Wellyam

" Deane, for the same sute, as foloth:

Ite’ for sartain sheep tat I am to

ansswar him - - - • * ºn

Ite’ mor he paid for me to Mistris ºn,

Bear of Bubnell, that was iny.... .

brathear's Jhon Dadleye's dettis iń.

Laid out by - Rychard Dadley, for the sute

against Sowe men as foloueth :

Imprimis to Mr. Sargant Yellver
*

ton, ffor his fees . - . xx".

It’m to Mr. Yell’ven, for engros

ing ov’ bill - ... .º. 2 K*.

º
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Ite’ delivered to Thomas Dean at

| his goyng to London - ... XXS.

Ite’ for a copey of the ansswares

of Edward Wall” and Robart

Ratleiff at Candellmas tearme ... xlj".

Ite' to Mr. Hurpoll, for comyng

to see ov’ com’yssion sat . xxj*.

Ite’ delevered the ixth of June to

Thomas Deane - - ... xlº.

Ite’ paid to Jhon Bat of Duson,

for bringing atoefa . • " - ij*.

Ite’ paid to Mr. Hurpoll the 4 of

Octobar . - - . . . xj".

Ite’ paid him mor ſfor renewyng of

a wryt . - - ijs. ix.d.

Ite’ paid for his fees - -

limprimis paid the iiijth of Octobar

at Londan, for a wryt in to

Warwyckeshear - -

Ite’ paid in the Checár for a

the attornyes fees, and the coun

selars fees - - -

Ite’ paid for Mr. Faushawe's hand,

6s. 8d.: pú to Mr. Fallaway for

the boke, iijº. iiijd. Ite’ the

making of hit, vs. It’ the sele,

.ijº. iiijd. . . - - -

Ite’ for assarche in the heras -

Ite’ for my own ordinary charges

viij daies, my horse and my

selffe, ij*, a day

iij. iiijd.

iiij". jº.

xijº. iiij".

xvijº. 4d.

xiij. iiij4.

-xvj.*

Paid for my brother Wellyam Dean, the xth of

February Anno Do. 1595, as folowith:

Imprinis paid to Mr. Hurpoll, for

that wats dwe to him since last

tearme, and it was for boles

for daies to plead in the King’s

xviijº. v.jd.

Bench - - • viijd.

pd for making upt the issuing

bill' . . - - - ... ij".

Ite’ dating hit, iij". viijd.; for a

copye of hit, with nam’ of his

attorney, iij". . - vjº. 8d.

for the venires tecum and the re

turne of hit . iiijº. ix.4.

for a copy of the wholl ioke. ijs. 8d.

for the recorde of the nyse prius . viijº. v.jø.

Ite’ for the clurke fees ijs.

Ite’ for Mr. Hurpole's fees . ijº. ix.4.

Ite' for the copy of the ple'g & dit. --

lilº . - - • - - iiis.

Ite for Mr. Hurpole's fees . iij". iiijd.

5s, iQ.

In the Starchambor.

Its to Mr. Myles, for his fees ... iii. iii.

Ite’ paid for an order to return the

comysions... . . . . . . .ij".

Ite’ paid for the copy of ou’bocke,

wth Mr. Mylesse's hand to hit . xl".

Ite’ paid to Mr. Rogers for the

wrytyng of hit . - - -

Ite’ pa to Mr. Hurpoll', for his

ffees - - - •

ijº. iiijd.

ijº. iiij".

Ite’ in the Chaunss'ay.

Ite' for Mr. Chamb’lains fees . iijº. iiijd.
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Ite' for half of the com’yssion iijº. iiij".

Ite' for draw.yng and ingrosing the iij".

Ite’ paid for filing hit to Mr. --

*Puckar . - ... xij".

Ite' for Mr. Hurpole's fees . ... iii., iiii".

Ite’ for the replecaysion . ... iiij'. viij".

Impri's for my own charges ordi:

nary for xv daies, my horsse and
myselffee, at ijº. a-day . XXX*.

Ite' for the hire of a horsse for ...

iiij daies ul]".

This charges cost more that I

spent, which I do not set

down, 7”. each.

Sume of this terme is vijº. v.js. viij".,

beside extraordinary fees.

Indorsed—

The some of all the charges

and expenses in lawe

against Sowe men by

computac’on . -

xx

iii,xiii. vi. viij".

Will'm Deane v'sus Cheney & alis.

Mich. xxxvo & xxxvi Eliz. Reg.

for Mr. Shinburrowe's fee in the ... ...

Chauncery - - - iii. iijº.

for a coppie of the bill - . v.j'. viij".

for ingrosinge of the de and the

bill . . . . . . .

for the dedimus potestatum.

for the soliceter, his fee . . -

for a coppie of Darlie's and others

depositions . - - - XXd.

vjº. viijd.

vijº. xd.

iijº. iiijd.

In the Starchamber.

Payed unto Mr. Thomas Mills, for --- - ----

his fee . - - - ... iij". Ilijd.

for vi subpenaes : . . . .., xxvijº.

for drawinge and ingrosinge the

bill . - - - * ... xx".

for Mr. Yelverton’s fee xx*.

for Mr. Soliceter, his fee iijº. iiij.

Hill’ xxxvo.

Payed to Mr. Mills, for his fee iijº. iiijd.

for a coppie of Wall & Ratcliffe's
anSWerS . . . . . . . xvis."

for drawinge and ingrosinge the .

intergatories ."ºº" x*. ºº

for a coppie of Wall & Ratcliffe's ... ...; ,

answere upon the intergatories. ...xiiij;

for the soliceter, his fee, ... ... iii. iijd.
for a lat out of the King's Benche vº.j",

for Thomas Deanes, his costs in o no-nºi,

travelinge to London ... º. fºxx*.*ion

for iij warrantes v'sus Cheney & *...*
alis . - - - ---- - - - -

for the attorney, his fee : 2; ii)". iiijº.,

for drawinge the intergatories attºoſ agº;

Sowe - - * -- A *...it (10×X*.*,

for the attorney, his charges in no tº

comminge thyther . . . . . . . tº ºxx*, *,

for aparence in the Starchamber ºr ſº ...

at the sute of Cheney & alis, ºr olvi. vijº.

for the soliceter, his fee. . . . . iijº, iii).

weeks.

2 . . . . . tº XY)", tººl.

Ancient Bills of Costs and Law Expenses.—American Law School.

AMERICAN LAW SCHOOL. ...

*** ºf - - -

It will be interesting to many of our read

ers to know the plan of legal instruction

adopted at the Harvard University; and we

are enabled to state the particulars from

the last publication of the University. "

The design of this Institution is to afford a

complete course of legal education for gentle

inen intended for the bar in any of the United

States; and elementary instruction for gentle

men not destined for the bar, but desirous of

qualifying themselves either for public life, or

for commercial business. The course of in

struction embraces the various branches, of

Public. and Constitutional Law, Admiralty,

Maritime, Equity, and Common Law, with

occasional illustrations of Foreign Jurispru

dence. -- - - - -

The School is under the immediate super

intendence and direction of Mr. Greenleaf,

Royall Professor of Law, in the University,

Mr. Justice Story, of the Supreme Court of

the United States, is Dane Professor of Law in

the University, and participates equally in the

active labors of instruction, when not engaged

in judicial duties. His course includes the

principal branches of Maritime, Equity, Com

mercial, and Constitutional Law. The Royall

Professor gives instruction in the Common

Law, and in all the other juridical studies. In

every week of the term there are at least six

private lectures, and usually more ; at which

the students are examined in their respective

studies, and oral explanations and illustrations

are given by the professors. Public written

lectures are also occasionally delivered upon

the more important topics of jurisprudence.

The course of studies is so arranged as to be

completed in two years; and, with reference

to these studies, the students are divided into

classes, according to their proficiency; but

students are generally at liberty to join either

class, in as many studies as they may choose,

according to their own view of their wants and

attainments.

The Academical year is divided into two

terms and two vacations. Commencement is

on the fourth Wednesday in August. The first

term begins on the Friday then next ensuing,

and continues twenty weeks. The first vaca

tion continues six weeks from the end of the

first term. The second term begins at the end

of the first vacation, and continues twenty

The second vacation continues from . .

the end of the second term, till the Friday.

after commencement.

For the two ensuing Academical years, the

books read with Professor Story, will be the

following:—First year, First Termi–Marshall,

on Insurance ; Long on Sales; Story on

Equity Jurisprudence and Pleadings. Second a

Term.– Paley (or some other treatise) on

Agency; Gow (or some other treatise) on

Partnership; Story on Equity Jurisprudence

and Pleadings. Second year, First Term.—

* nº ºn * -

xij, xij, xijd. Bayley on Bills; Story on the Conflict of Laws;
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Equity, as in the preceding year. Second

Term.—Abbott on Shipping; Story on the

Constitution; Equity, as in the preceding year.

The following books will be read with Pro

fessor Greenleaf. First year, First Term.—

Blackstone's Commentaries; Kent's Commen

taries; Stephen on Pleading; Chitty on Plead

ing ; Starkie on Evidence. Second Term.—

Chitty, on Contracts; Story on Bailments;

Angell and Ames on Corporations; Cruise's

Digest of the Law of Real Property. Second

year, the same books as in the preceding year.

For gentlemen who remain in the Institution

three years, other studies are prescribed.

A moot Court is holden every week, by one

of the professors, at which a cause, previously

given out and prepared, is argued by four stu

dents, in rotation, and an opinion is delivered

by the presiding professor.

Students may generally be accommodated

with rooms, in the spacious and convenient

college buildings prepared for their use, upon

the same terms as under graduates; and may,

if they choose, board in commons, as resident

graduates, at 2 dol. 25 cents per week. They

may, at their pleasure, receive instruction in

any of the modern languages, at the price of

10 dol. per annum, for each language studied.

The rent of college rooms is from 24 dol. to

25 dol. per term. Rooms in private houses can

be had at from 75 cents to I dol. 25 cents per

week; and private board at from 2 dol. 25 cents,

to 3 dol. 50 cents per week. Wood and coal

prepared for use, are delivered at students’
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rooms, by the University, at cost, varying with

the market price. -

The fees for instruction in the Law School

are 100dol, per annum, and proportionably for

any shorter period, not less than three months;

for which sum the students have the use of

the lecture rooms; the law library, containing

upwards of 4000 volumes; the general library

of the University, containing about 38,000

volumes; and the privilege of attending, gratis,

all the public lectures, in every department of

the University. They are also furnished with

all the books studied as class books in the

school, unless they prefer their own, for the

sake of making notes and referenees, with a

view to future study and practice. Instruction

is given for any period, not less, than three
months, which may suit the convenience of the

student.

No previous examination is necessary for

admission; but every student is expected to

produce satisfactory testimonals of good cha

racter, and some statement of his previous

studies. Bonds in the penal sum of 200 dol.

are given to the steward for the payment of all

dues to the college; with one surety resident

in Massachusetts. -

The degree of Bachelor of Laws is con

ferred by the University on all students who

have completed the regular term of profes

sional studies, required by the laws and rules

of the State to which they belong, eighteen

months thereof having been passed in the Law

School of this Institution.

-

Course of STUDY.

The books marked thus (*) compose the course which is completed in two years. The

studies of gentlemen who remain longer in the School, are pursued in other books in the

regular course, to which others are added from time to time, as far as the leisure and progress

of the students may permit. The parallel course is prescribed chiefly for private reading.

Regular Course.

*Blackstone's Commentaries. -

*Kent's Commentaries. -

Woodeson’s Lectures. -

• * * * *

**** *

º, . . . "

Parallel Course.

Sullivan's Lectures.

Hale's History of the Common Law.

Reeves’ History of the English Law.

Hoffman’s Legal Outlines.

Lieber's Political and Legal Hermeneutics,

and Ethics.

Walker's Introduction to American Law.

LAW of PERsonAL PROPERTY.

*Chitty on Pleading. * * * Select titles in the Abridgments of Dane and
*Stephen on Pleading. -- * , º Bacon.

*Chitty on Contracts. ' ' " ' ". Collinson on Idiots and Lunatics.

*Starkie on Evidence. • * * * *'Shelford on Lunatics, &c.

*Long on Sales. ºTºº Hammond's Nisi Prius.

Bingham on Infancy. ºf

*Angell and Ames on Corporations.

Williams on Executors.

Angell on Limitations. º

Roper on Husband and Wife.

*Story on the Conflict of Laws.
* - I -, -, * * * *. In , -

ºf “ ºr “ , ”

wºº yº ºn is tº ".

º, tº ſº tº alſº ºng tº - ºn tº

* **, *, *.

* - / >

Hammond on Parties.

"Kydon Awards.

"Reeve's Domestic Relations.

º' tº Roberts on the Statute of Frauds.

tº Roper on Legacies.

- * * * Gould's System of Pleading.

-- Starkie on Slander.

Saunders's Reports (Williams's edition).

Select Cases in the Reports.
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- ºr * * CoMMbhqial AND MARITIME Law. … .º.º. 122 ha, , , |

Regular Course. • * : * * , , , Parallel Course, , , , , , ºf an

*Abbott on Shipping. . . . . . . Phillips on Insurance. . . . . ..., f : * * * * *

*Bayley on Bills. . . . . . . Benecke on Insurance, by Phillips. ",

*Paley on Agency, . . . . . ºn Stevens on Average, ... do... . . . . . . . ,

*Marshall on Insurance. Bell's Commentaries on Commercial Law...,

*Story an Bailments. . . . . . . . . . … Livermore on Agency. . . . . . . . .,,, , , ,

*Gow on Partnership. Azumi's Maritime Law. . . . . .

Theobald on Principal and Surety. Fell on Guarantee. . ."

Brown's Admiralty Law. Bacon's Abridgument, tit. Merchant. ... . . .

- Dane's Abridgment, select titles.

Collier on Partnership.

Select Cases in the United States Courts.

E.Aw of REAL PRoPERTY. -

*Cruise's Digest. - Preston on Estates. ºf ...

Fearne on Remainders. - Runnington on Ejectment. .* : * ~ *

Powell on Mortgages (Rand's ed.) Powell on Devises. - * *

Sanders on Uses and Trusts. Angell on Water-Courses.

Stearns on Real Actions. Woodfall's Landlord and Tenant. --

Adams on Ejectinent, by Tillinghast. Roscoe on Action respecting Real Property. . .

Sugden’s Vendors. Coke upon Littleton.

Jackson on Real Actions. - Dane's Abridgment, select titles. :

Hayes on Limitations in Devises. ... *

Select Cases in the Reports.

Equity. * : *, * :

Barton's Suit in Equity. Fonblanque's Equity. - º

Maddock’s §..." - - 3.i. Equity. - -

*Story on Equity Jurispruđence. | Redesdale's Pleadings in Equity. * *

# on I'leadings in Equity. , , Beames's Pleas in Equity. . . . . . .

Jeremy's Equity Jurisdiction. ** Hoffman’s Master in Chancery. --

Newland on Contracts in Equity. Blake's Chancery. . . . . . . . ...,

Eden on Injunctions. Select Cases in the Reports. . . . . .

* * * *

- r * * * * ,

CRIMINAL Law." -

- . . . . . . . . . . . . . . . . . .” - ) * , , . . . . . . . . • *

East's Pleas of the Crown., º, , , , , , , , , Chitty’s Criminal Law. . . . . . . . . .

Russell on Crimes. . . . …, ºu, º, nº ºn. Archbold's Pleading and Evidence. ... .

* . . . sº : * , . . . . . . nº tº on- tº Select cases in the Reports.

t = º ... ', " ( , tº , tº * . ." .* º, -

*: A. Civil AND Foreign Law. - * * * * * * * * *

Justinian’s Institutes (by Cooper)."

—-Pandects (by Pothier). , ,

Toullier's Droit Civil %
plements. * *

Pothier's Commercial Treatises.

Pothier on Obligations.

Gibbon’s Roman Empire, Ch. 44.º "" Domat's Civil Law, select titles.
* *, *, *, * 1: ...,’s * : * * * *

Browne's Civil Law.

.* ºf , ºf -** * * :* *

ºxidºsº Rºjº.n Law. "
a tº ºf *

Ayliffe’s Rouman Law. - -

º “º lºan. Carleton. . .

• * * ...< 1 ºf Y 2 at p.a.io. " " " " ' ". . . . . . - - -

Louisiana Civil Code and Code of Practice." - º

- . * * tº . ~ tº : , sº º * - - - º: , ,

... Law of NATIONs. - . . . . . . . . . . i-t ºf:

* . . . . . . . . . . * *
*

. - -

Marten’s Law of Nations. º ...'", Ward's Law of Nations. . . . . . . . ...,

Rutherford’s Institutes. ºn º" ſº " Vattel's do. º, ſº a
Wheaton on Captures. º!º 20 of Bynkershoek's Law of War... . . .

on International Law. –: ****, … ºº

a law tioqqºz of º, tºday:

ConstitutionAL LAw. sººn tº e -: tº

. . . ºomoºl of * * * * * * * . . . . . . . . * * * *

American Constitutions. ..., , , ºr ºf The Federalist, ', " " -ºº ºf

*Story's Commentaries on the Constitution. Rawle on the Constitution. ºfºa

, , , , , º, ºn tºo of bºr Select cases and speeches. * **idiºt
* , , - ºn ºf .ºg on tºr- tº: º ... ºoº-ºº.

... . . . . º ºs -------------11– ºf ºt, lºsiº tº
**. º dº º, incipal -ºlºr

-- “a --- * - - *

s ** * . . on ºf ſº tº ºf a t 1 - --------- t
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PROFESSIONAL SOCIETIES."

law LIFE-AssurANce society. º

We are happy to be enabled to lay before but

readers the fºllowing satisfactory statement ºf

the affairs of this''Society up to the end of the

year 1838, as reported at the General Meeting

held on Saturday the 2d day of February lºst.

It cannot fail to be gratifying to the professiºn

to observe, that a society managed by the unit:

ed exertions and influence of the two great

branches of the profession is thus eminently

successful. A society like this is peculiarly

advantageous both to barristers and solicitors,

whose income must mainly depend upon their
personal attention. * T is a --- i.

Balance of the ---, - . .

Assurance

Fund at the

end of the -

year 1837.1,134,408 lº

Balance of the tº ºn. º "

Guarantee *

Fund at the

end of the

year 1837... 202,04

Total general

balance for

the yr. 1837

Received during the yr. 1838:

- * : * :

. 1, … " -º- ºt ºi

. . . . . . . . . . . .

. . . . . . .

* :-

º

… . . . . . .
-

5.8 6

––– 1,336,453 9 6
an º' its

in new premiums.......... ', 2',337 '7. 9

in renewal premiums ...... 191,781 9 s
*s, * 1 - --) iºnis)

in interest on mortgages and *, =

dividends on stock, after" " " |º
deducting returned pre-" " ºf a "...

miums, commissions, &c. 48,775, 310

41,598,348, 0, 0

Paid during the Year 1838. *

Claims on death £. s. d. º

(86 policies)..80,211 0 º
Claims on bo- is , : * - nº tººls”

buses (39 pol.) 4,835 0 0

Surrendered po

lices (53 in -------

number) ..... 4,403 6.

Charges of ma- --

nagement for

the year

tº

ºf , ; * *** * *

'0' j,i .. 2 jºuntſ

º' ºwl, 2 ºu nºt

ºt... ºot ºne ºf

4,813 18 6. -". !º

l *" ºf
Total general balance roſº, ºliſ.

the year 1838 ...... ... 421,504,084 15 6

The above balance consists of

the following items: viz.

.#

.e., our º'

ºl 'hºtº ºf

2” ºrie")

687 330 5 6 * . . ºut}}

- s. d.

On mortgage... 793,132 17 5 .

In government -

securities. ...

Freehold pre

mises in Fleet * * * t

Street ...... 12,000 0 0 tº a ºf zo

Bankers' bals... 9,868 15 2 ' ' ' ||

Agents' bals, in … . . . . . º. ººl

Edinburgh & tº º, … . . . . tº .

Glasgow.... 192 5 0

Bills receivable 1,465 l 10

Cashier's balance 95 10 7

—--———l,504.084 15 6
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*The following statements will shew the pro

gress of the business for the fifteen entire

years during which the Society has existed.

The whole term has been divided into three

periods of five years, and the average of each

period is given below. , , -

Average Annual Receipt of New Premiums.

Per Annum.

£. 8. d.

During the first five years. 16,752 14 7

During the second five years . 18,677 1 9

During the third five years 22,492 9 1

AverageAnnual Receipt of Renewal Premiums.

During the first five years. 38,744 - 7 0

During the second five years - 100,059 4 4

During the third five years . 163,223 9 4

Average Annual Amount of Claims Paid on

Death.

During the first five years . 9,452 10 0

During the second five years . 33,731 4 0

During the third five years (ex

clusive of bonuses amount

ing to 21,1921.) 57,970 8 0

The average number of policies issued since

the establishment of the Society up to the

31st December 1838 has been 498 per annum.

The policies issued during the year 1838 ex

ceeded that average, being in number 533.

-

MANCHESTER LAW ASSOCIATION.

OUR brethren in all branches of the Law, to

whose service we are bound, wherever located,

are open to the reproach of resembling a rope

of sand : that each man is opposed to his bro

ther, and each body of lawyers is opposed to

some other body of the same profession. We

believe that of all other classes of our vast

community, the lawyers are the least united

together. e Bench is opposed to the bar;

the bar is opposed to the attorneys; each bar

rister and each attorney is opposed to the rest.

We are glad to find, however, that some

further steps are in progress to remove this

reproach: A Society has redently been formed

in Manchester, consisting of the attorneys of

the Superiºr Courts of Law at Westminster,

and" of solicitors in Chancery, and proctors

practising in Manchester, or within a circuit

of twenty miles from that town.

The excellent objects of the Association

are :- -

To support the respectability of the legal

profession

To promote fair and liberal practice, both

in proceedings at haw, and in general business;

To maintain the interests of the profession,

and to originate or watch over, and if neces

sary to petition, in relation to general mea

sures affecting the profession, or producing

changes of law or praetice; -

To promote the information of the members
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by lectures, books, and correspondence with

bodies or individuals:

To settle disputed points of practice, and

decide upon all questions of usage or courtesy

in conducting legal business of all kinds;

To prevent abuses in the profession by the

detection and punishment of cases of mal

practice occurring within the district afore

said, or by opposing the admission in any

court of law or equity, or by seeking the dis

qualification of, or otherwise prosecuting any

person guilty of misconduct;

And to adopt all such measures as may ap

pear best calculated to effect any of the several

ends before mentioned, or most consistent

with the just relations of the members with

each other, or between the profession and the

public.

The Society already consists of a large pro

portion of the solicitors of Manchester, with

several at Macclesfield, Stockport, Warring

ton, Bury, Oldham, and various other places

in the neighbourhood. With the views of the

founders of the Society, above stated, we en

tirely concur, and wish them success in their

laudable undertaking.

LIST OF NEW PUBLICATIONS.

The Rights of Persons, according to the Text

of Blackstone, incorporating the Alterations

down to the present time. By James Stewart,

of Lincoln's Inn, Esq., Barrister at Law.

Price 20s. bās.

The whole Town and Country Practice of

the Court for Relief of Insolvent Debtors, with

full Instructions to Creditors, and all Forms,

Rules and Orders of the Court under 1 & 2

Vict. c. 110. By Robert Allen, Esq., Bar
rister at Law. Price 10l. 6d. bās.

A complete Collection of the Statutes, and

Rules and Orders of Court, relating to Attor

neys, Solicitors, and Agents, from the earliest

to the present time; with Practical Notes and

Forms. By Robert Maugham, Secretary to

the Incorporated Law Society. Price 6s. bds.

INCORPORATED LAW SOCIETY.

MEMBERS AIDMITTED.

March 1839.

Loxley, John, Cheapside.

Street, Thomas Henry, Brabant Court, Philpot
Lane.

Mercer, John, Deal.

Piercy, Samuel, Three Crown Square.

Acland, Lawford, Chancery Lane.

* , , - tº

is

* *

MASTERS EXTRAORDINARY IN

CHANCERY,

From February 19th, to March 22d, 1839, both

inclusive, with dates when gazetted.

Sharland, Arthur Cruwys, Tiverton, Devon. Feb.

19.

Elton, John William, Redland, near Bristol. Feb.

19.

Whitley, Henry Constantine, Wrington, Somerset.

Feb. 22. .

Rouse, James Alexander, North Curry, near Taun

ton. March 1.

Hartcup, William, Bungay, Suffolk. March 1.

Cross, Richard Cautley, Great Driffield, York.

March 12.

Thompson, Edward William, Glossop, Derby.
March 22.

DISSOLUTIONS OF PROFESSIONAL PART

NERSHIPS.

From February 19th, to March 22d, 1839, both

inclusive, with dates when gazetted.

Brown, John, and Edward Brown, Sheffield, At

torneys and Solicitors. Feb. 19.

Hamilton, Arthur Richard, and Francis Daniel

Zachary, Lincoln's Inn Fields, Attorneys and
Solicitors. Feb. 26.

Harman, Charles Baker, aud William Henry Aus

tin, Wine Office Court, Fleet Street, Attorneys,

Solicitors, and Conveyancers. March 1.

Hannan, Richard, and John Whall, East Retford

and Worksop, Nottingham, Attorneys, and

Solicitors. March 8.

Lock, Frederick, Henley Smith, Charles Alliston

and George Alliston, Freeman's Court, Corn

hill, Attorneys and Solicitors. March 8.

Carthew, George, and George Alfred Carthew,

Harleston, Norfolk and Franklingham, Suf

folk, Attorneys and Solicitors. March 8.

Bennett, Edward, and Nathaniel Gould, ſno resi

dence gazetted], Attorneys and Solicitors.

March 12.

BANKRUPTCIES SUPERSEDED,

From February 19th to March 22d, 1839, both

inclusive, with dates when gazetted.

Harding, Thomas Clarke, Winslow, Bucks, Gro

cer. Feb. 19.

Neech, Robert, jun., Pakefield, Suffolk, Cattle

Dealer. Feb. 19.

Barker, Edward, Exeter, Druggist. Feb. 19.

Green, Francis Fidlar Hand, Tottenham Court

Road, Woollen Draper. Feb. 26.

Turley, Richard, Highfields Iron Foundry, Bilston,

Stafford, Ironmaster. March 8, r

Daynes, John, Norwich, Manufacturer. March 19.

Morgan, William Horrabin, Runcorn, Chester,

Druggist. March 19.

Fairhead, David, Witham, Essex, Baker. March
l * ,9. - * *

Noble, Samuel, Woolwich, Kent, Builder. March

- I9. -
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ºf BANKRUPTS, tº ºf

From February 19th, to March 22d, 1839, both

inclusive, with dates when gazetted. A • *

Arnold, William John Delancey, late of Norway

Wharf, Westminster, Middlesex, and Nor

wood, Surrey, but now of Lisson Grove,

Middlesex, and Thomas Henry Johnson, of

Norway Wharf and Holywell Street, West

minster, Coal Merchants. Green, Off. Ass. ;

Dods & Co., Northumberland Street, Strand.

March 5.

Ashley, James, and Joshua Jones Ashley, Regent

Street, Bankers and Army Agents. Green,

Off. Ass. ; Parker & Co., Raymond Buildings,

Gray's Inn. March 12. . . .

Bennett, Thomas, and Peter Fisk, Fleetwood,

Thornton, Lancaster, Joiners, Carpenters, and

Builders. Appleby, King's Koad, Bedford

Row; Liddell & Co., Poulton, Feb. 26.

Bryan, Richard, Knucklas, Heyop, Radnor, Hop

Merchant; Green & Co., Knighton; Richard

son & Co., Bedford Row. Feb. 26.

Batt, James, Torquay, Tormoham, Devon, Hotel

Keeper. Clowes & Co., Temple; Laidman,

Exeter. March 5.

Blackwin, Joseph, Bladud Spa, Swainswick, Bath,

Somerset, Builder. Blake & Co., Essex Street,

Strand ; Webb, Bath, March 15.

Brown, Thomas, Cheltenham, Gloucester, Tea

Dealer. Green, Off. Ass. ; Surr, Lombard

Street. March 19.

Brown, Edward, Bryanstone Street, Marylebone,

Coal Merchant. Alsager, Off. Ass.; Smith,

Chancery Lane. March 19.

Blake, Frederick, Ealing, Middlesex, Grocer and

Cheesemonger. Graham, Off. Ass.; Sheffield

& Co., Great Prescott Street, Goodman's

Fields. March 22.

Cooper, James, Newport, Isle of Wight, Inn

keeper. Messrs. Griffiths, Isle of Wight.

Feb. 19.

Carter, Thomas, Throgmorton Street, London,

Stock Broker. Turquand, Off. Ass.; d. Beckett

& Co., Golden Square, and Lincoln's Inn

Fields. Feb. 22.

Camp, John, Newhaven, Sussex. Grocer.

ter, Brighton; Tamplin,

Feb. 22. -

Chapman, John, Sion-hill, Isleworth, Middlesex,

Market Gardener. Lackington, Off. Ass.;

Brady, Staple Inn. Feb. 19.

Cohen, John Joel, Manchester, Goldsmith, Watch

maker and Jeweller. Milne & Co., Temple;

Messrs. Beswick, Birmingham. March 1.

Cartlitch, John, Whitecross Street, Middlesex,

Victualler. Johnson, Off. Ass.; Heathcote &

Co., Coleman Street. March 8.

Cogan, Wm. Plymouth, Devon, Builder. Blake

& Co., Essex Street, Strand; Prideaux & Co.,

Plymouth. March 19.

Davison, John, and Richard Clark, Wallinton Mills,

Beddington, Surrey, Horse hair and Seating

Manufacturers. Clark, Off. Ass.; Foster & Co.,

Fish Street Hill. March 15.

Edwards, Wm. Robt. London Road, Surrey, Linen

* Draper. Belcher, Off. Ass.; Wire & Co.,

Swithin's Lane. March 12. -

Fowler, Samuel, Manchester, Corn, Flour, and

Provision Dealer. Milne & Co., Temple ;

Crossley & Co., Manchester., March 1,

Forth, Wm. and Wm. Jepson, Manchester, Cotton

Spinners and General Warehousemen. Hower

& Co., Chancery Lane; Dickin, or Morris,

Manchester. March 22,

Demps

Chancery Lane.

Fisher, Wm. of the city of Lincoln, and George

Fisher, of Newark upon Trent, Nottingham,

Wharfingers and Carriers by Water, Coal

Dealers, and Plaster Merchants. Wing & Co.,

Gray's Inn Square; Dudding & Co., Lincoln's

Inn. March 22.

Gibson, Robert, Liverpool, Cart Owner. Adling

ton & C., Bedford Row; Brown, jun., Liver

pool. March 19.

Hamilton, Robt., Liverpool, Master Mariner and

Merchant. Taylor & Co., Bedford Row;

Lowndes & Co., Liverpool. Feb. 19.

Hellyer, William, Plymouth, Painter and Glazier.

Blake & Co., Essex Street; Prideaux & Co.,

Plymouth. March 1.

Howes, George, Milton next Gravesend, Kent,

Tavern Keeper. Graham, Off. Ass. ; Newbon

& Co., Doctors' Commons. March 8.

Horne, Thomas Nottingham, Dealer in Hardware,

and Eating-house Keeper. Wiglesworth & Co.,

Gray's Inn; Stansfeld & Co., Halifax. Mar, 12.

Hughes, Henry Hale, Dudley, Worcester, Linen

Draper. Warne, Leadenhall Street; Fellowes,

jun., Dudley. March 15.

Hellyer, John, Spalding, Lincoln, Draper. Hard

wick & Co., Cateaton Street. Harvey, Spal

ding. Feb. 22.

Jones, George, Taunton, Silk Throwster. Body,

Tokenhouse Yard; Bird, Taunton. Feb. 19.

Jackson, James, Epworth, Lincoln, Victualler.

Nicholson & Co., Glamford, Briggs; Dyneley

& Co., Field Court, Gray's Inn. Feb. 22.

Jenkins, Richard Nicholas, New Windsor, Berks,

Butcher. Gibson, Off. Ass. ; Taylor & Co.,

Great James Street, Bedford Row. March 5.

James, Frederick, Bideford, Devon, Grocer, Tea

Dealer and Paper Seller. Rhodes & Co.,

Chancery Lane; Drake, Exeter. March 8.

Jeffrey, John, Tonbridge Wells, Kent, Grocer.

Whitmore, Off. Ass.; Foreman, Tonbridge

Wells. Richardson & Co., Bedford Row.

March 15.

Kirkby, Ebenezer, James Kirkby, James Gregory,

and William Keaton Gregory, Sheffield, York,

Silver Platers. Rodgers, Devonshire Square,

Bishopsgate Street; Unwin, or Fernell, Shef

field. March 19.

Luckcock, Felix, Birmingham, Wharfinger. Bes

wick, Birmingham; Milne & Co., Temple.

. Feb. 22. -

Lloyd, Edward, Broad Street, Bloomsbury, Printer

and Publisher. Abbott, Off. Ass. ; Tilsons &

Co., Coleman Street. Feb. 26.

Last, Joseph, Edward Street, Hampstead Road,

Printer. Graham, Off. Ass. ; Wollen, New

Boswell Court. , March 1.

Lumley, John, Leeds and Knaresborough, York,

Flax Spinner and Nurseryman. Powell &

Co., Knaresborough ; James & Co., Leeds.

March 5.

Leon, Samuel, Manchester, Furrier and Rag and

Paper Merchant. Cooper, Manchester; Ald

lington & Co., Bedford Row. March 19.

Mucklow, Thomas, Duke's Row, New Road, Mid

dlesex, Agent. Wilde & Co., College Hill,

London; Radcliffe & Co., Liverpool. Feb. 19.

Morris, James, Leominster, Hereford, Inn-keeper

and Hop Merchant. Smith, Chancery Lane ;

Hammond, Leominster, Feb. 26.

Maw, Frederick Harvey, Morton, Gainsborough,
i.incoln, Mustard Manufacturer, and Seed

Crusher and Merchant. Bell, Bedford Row ;

Messrs. Hill, Hull. March 5.

Marshall, Joseph, and Thomas Collier, Manches
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ter, Merchants. Makinson & Co., Temple;

Atkinson & Co., Manchester. March 5.

Marow, John, Thatto-heath within Sutton, near

Prescot, Lancaster, and Thomas Frodsham,

of Toxteth Park, near Liverpool, Common

Brewers. Leigh, George Street, Mansion

House; Leather, Liverpool. March 8.

Martin, Robert, Newbury, Berks, Currier and

Leather Seller. Dods & Co., Northumber

land Street, Strand. March 15.

Martin, John, Tonbridge Wells, Kent, Builder.

Gibson, Off. Ass. ; Rolfe & Co., Warwick

Court, Gray's Inn ; Newington & Co., Ton

bridge. March 22.

Moss, Thomas, Kirton in Lindsey, Lincoln, Dra

per and Grocer. Rogerson, Norfolk Street,

Strand; Howlett, Kirton in Lindsey. March

22.

Newsome, Joseph, Dewsbury, York, Blanket

Manufacturer. Jaques & Co., Ely Place,

Holborn : Watts, Dewsbury. Feb. 19.

Norman, William, St. Neots, Huntingdon, Baker

and Corn Dealer. Pearse & Co., Bedford;

Swain & Co., Frederick's Place, Old Jewry.

Feb. 22.

Newton, James, Ashton-under-Lyne, Lancaster,

Cotton, Cotton Waste and Paper Dealer.

Clarke & Co., Lincoln's Inn Fields; Higgin

bottom, Ashton-under-Lyne. March 1.

Newham, William, sen, King's Lynn, Norfolk,

Builder. Spurgeon, King's Lynn; Hawkins &

Co., New Boswell Court. March 15.

Pink, Arthur, late of Paul Street, Finsbury, and

now of Somerset Street, Little Chelsea, Mid

dlesex, Brewer. Pennell, Off. Ass. ; Hart,

Lincoln's Inn Fields Chambers, Portsmouth

Street. March 19.

Palmer, Henry Francis, Cambridge, Brewer and

Wine Merchant. Hall, Brunswick Row,

Queen Square, Bloomsbury; Foster, Cam

bridge. March 19.

Reesby, Charles, Stamford, Lincoln, Miller and

Corn Factor. Fladgate & Co., Essex Street;

Jaskson, Stamford, Feb. 19.

Ravenscroft, Edward James, Took's Court, Cur

sitor Street, Middlesex, Printer and Publisher.

Cannan, Off. Ass. ; Conquest, Moorgate Street,

London. Feb. 22. -

Rich, Wilding, Wigan, and William Rich, Leigh,

Lancaster, carrying on trade at Wigan as

Joiners, Builders, and Timber Merchants.

Adlington & Co., Bedford Row; Gaskell,

Wigan. Feb. 26.

Robinson, Richard, Hulme, Manchester, Innkeeper.

I.ever, King's Road, Bedford Row; Ackers,

Manchester. Feb. 26.

Robinson, William, Ulverston, Lancaster, Malster,

and Coal Merchant. Adlington & Co., Bed

ford Row; Startiſant & Co., Preston. March

15.

Rothwell, Samuel, Cross Lane, Tower Street,

London, Printer. Abbott, Off. Ass. ; Harman,

Bennett Street, Blackfriars. March 22.

Southall, Rich. jun., Birmingham, Factor.

& Co., Temple. Feb. 22. -

Smith, Henry Charles, Camberwell, Surrey, Carver

and Gilder and Picture Dealer. Turquand,

Off. Ass. ; Hodgson & Co., Salisbury Street,

Strand. Feb. 26. -

Simpson, John, Carlisle House, Carlisle Street,

Soho Square, Picture Dealer. Johnson, Off.

Ass. ; Hill, Ely Place. Feb. 26.

Simpson, Shepherd, Oxford Street, Cheesemonger.

Green, Off. Ass.; Dods, Northumberland Street,

Strand. Dimmock, Abchurch Lane. Mar, 1.

Milne

List of Bankrupts.—Prices of Stocks.

Sweeting, Wm. Fore Street, Cripplegate, London,

Linen Draper. Alsager, Off. Áss.; Fawcett,

Jewin Street, Cripplegate. March 5.

Stanger, James, Maidstone, Kent, Ironmonger.

Clark, Qff. Ass.; Wimburn & Co., Chancery

Lane. March 8.

Stovin, Cornelius, Birmingham, Coach Proprietor.

ºusten & Co., Raymond Buildings, Gray's

Inn ; Bower, Birmingham. March 1.

Spencer, John, otherwise John Liddle Spencer,

Ulverston, Lancaster, Cabinet Maker and Up

bolsterer, 24rmstrong, Staple Inn; Cranſie,

Ulverston. March 19.

Taylor, George, Bury, Lancaster, Currier. Clarke

& Co., Lincoln's Inn Fields; Messrs. Grundy,

Bury. Feb. 26.

Till, George, Exeter Street, Lisson Grove, Pad

dington, Middlesex, Victualler. Gibson, Off.

Ass. ; Dimmock, Abchurch Lane. March 15.

Thompson, Henry Edmund, Marlborough Road,

Chelsea, Middlesex, Brewer. Lackington, Off.

Ass. ; Messrs. Maltby, Old Broad Street.

March 15.

Wallen, William, Circus Place, Finsbury, London,

Builder. Edwards, Off. Ass.; Kiss & Son,

New London Street, Fenchurch Street. Feb.

22.

Woolf, Aaron, Brighton, Sussex, Cabiuet Maker

and Upholsterer. Watson, Worship Street,

Finsbury. Feb. 22.

Watkinson, Thomas, jun., and Henry Watkinson,

Meredith Street, Clerkenwell, Tea Dealers and

Grocers. Lackington, Off. Ass.; Saunders,

& Co., Queen Street Place, Southwark Bridge.

March 5. *

Wheeler, William, Weston, Liverpool, Ale and

Porter Dealer. Peacock, Liverpool; Dean,

Essex Street, Strand. March 5.

Watts, George Dixon, Great Massingham, Norfolk,

Grocer and Draper. Green, Fakenham ;

Lythgoe & Co., Essex Street, Strand. March

15

Winter, Joseph, Fountain Court, Cheapside, Lon-.

don, Glove Mannfacturer. Cannan, Off. Ass.;

Close, Furnival's Inn. March 19.

Warburton, John, Liverpool, Lancaster and Leam

ington, Warwick, Linen Draper. Abbott &

Co., Charlotte, Street, Bedford Square ;

Messrs. Bennett, Manchester. March 19.

PRICES OF STOCKS.

Tuesday 26th March, 1839.

3 per Cent. Cons. Annuities- - - - - - 92; a #

3% per Cent. Reduced Annuities for opening, 19th

April - - - - - - - - - - - - - - - 101; a +

New 3% per Cent. Annuities - - - - 100% a # a #

Annuities for 30 yrs., exp. 5th Jan. 1860 - 14+.

Bank Stock for opening, 12th April - - - - 201

3 per Cent. Cons. for Acct. 11th April - - - - 92%

Exchequer Bills, 1000l. - - - - - - 55s, a 53s. pm.

Ditto 500l. - - - - - 55s, a 53s. pm. "

Ditto - Small - - - - - 55s, a 53s. pm.

-
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— “Quod magis ad Nos

Pertinet, et nescire malum est, agitainus.

ON DECEIT, AS BETWEEN

VENDOR AND PURCHASER.

WHERE a vendor makes a false affirmation

as to the thing sold, whether it be land or

chattel, although this may not amount to a

warranty, the purchaser may bring an action

on the case for deceit, provided the know

ledge—the scienter—can be clearly estab

lished as against the vendor.

Thus, where a person falsely affirms that

he has a title to goods and a right to sell

them, an action of this nature will lie;” or

where he sells a counterfeit jewel, knowing

it to be such ;” but it must be knowingly,

for where an action was brought against

one for selling a stone, which he affirmed

was a Bezoar stone, judgment was arrested,

because the declaration did not allege that

the defendant knew it was a Bezoar stone."

And this action will lie where a person sells

corrupt wines or victuals,” or for delivering

ashes instead of merchantable commodities,e

for selling in short or deceptive measures;f

or for selling cloth which the vendor knows

to be badly fulled; or bad cloth upon which

he puts the mark of another who makes

good cloths.g

But it is not necessary, to maintain this

action, that the deceit should be active on

the part of the vendor. A passive deceit is

sufficient; if he stands by and allows the

purchaser to be imposed on, this will be

* Crosse v. Gardner, 1 Show. 68; Turner

v. Brent, 12 Mod. 253. -

* Southern v. How, Cro. Jac. 468; S. C.

Bridg. 125.

* I Sid. 146; Dowding v. Mortimer, 2 East,

450 m. ; 9 B. & C. 932. -

d Rol. Abr. 95. -

* Benningsafe v. Ralphson, 2 Show. 250.

f Miles v. Dell, 3 Stark. N. P. C. 25.

& Morton on Wend. & P. 322. -

VOL. xvi I.—No. 519.
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enough: the rule being qui tacet consentire

videtur. Thus, when a mother, who was

the absolute owner of a term, was pre

sent at a treaty for her son's marriage,

and heard her son declare that the term

was to come to him at her mother's death,

and was a witness to the deed whereby the

reversion of the term was settled on the

issue of the marriage after the mother's

death, the mother was compelled by a Court

of Equity to make good the settlement, and

to settle the reversion of the term accord

ingly after her death." The case of Hill v.

Gray,' is even a stronger case. This was

an action of assumpsit to recover the sum

of 1000l. for a Claude, which had been sold

by the plaintiff to the defendant. It ap

peared that a person of the name of Butt

had been employed by the plaintiff to sell

the picture in question. The defendant,

being desirous of purchasing it, pressed

Butt to inform him whose property it was,

which the latter refused to do. In the

course of the treaty, Butt being at that time

employed in selling a number of pictures

for Sir Felix Agar, the defendant, misled

by circumstances, erroneously supposed that

the picture in question was also the property

of Sir Felix Agar. Butt knew that the de

fendant laboured under that delusion, but did

not remove it, and the defendant, under that

misapprehension, purchased the picture. The

plaintiff offered to prove, by the testimony

of the most eminent artists, that the picture

was a genuine Claude, and of great value;

and it appeared that after the sale had been

completed, and after the defendant had been

informed that the picture was not the pro

perty of Sir Felix Agar, he had objected

h Himsden v. Cheyney, 2 Vern. 150.

i 1 Stark. N. P. C. 434. See as to the war

ranty of a picture, 12 L. O. 442.
2 G.-
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- to the payment, not on the ground of

any deception that had been practised with

respect to the ownership, but on the ground

that the picture was not a genuine Claude.

* Lord Ellenborough said, “Although it was

the finest picture that Claude ever painted,

it must not be sold under a deception. The

agent ought to have cautiously adhered to

his original stipulation that he should not

communicate the name of the proprietor,

and not to have let in a suspicion on the

part of the purchaser which he knew en

hanced the price. He saw that the defen

dant had fallen into a delusion in supposing

the picture to be Sir Felix Agar's, and yet

he did not remove it. I take for granted

that you will be able to prove by the judg

ment of the first professional artists that this

is a genuine picture of Claude's, and it would

not be possible to go further; but this case

has arrived at its termination, since it ap

pears that the purchaser laboured under a

deception in which the agent permitted him

to remain, on a point which he thought

material to influence his judgment. I am of

opinion the contract is void.” -

These cases have been acted on very re

cently. In the casek to which we allude,

the defendant, being possessed of a public |

house, had agreed with one Bowmer to sell

it to him for the sum of 1175l., and in the

course of the negotiatlon for the sale, he

represented to Bowmer that the receipts

were 180l. a month. Bowmer, with the

knowledge, although not by the direction

of the defendant, communicated this repre

sentation to the plaintiff, who became the

purchaser instead of Bowmer, and the Court

of Common Pleas held that an action on the

case for deceit lay against the defendant at

the suit of the plaintiff. We extract a

portion of the judgment of Tindal, C. J.

“It seems to me that the object and

motive on the part of the defendant is the

same, whether the contract had remained,

with Bowmer or had been transferred to

Pilmore; his object was to obtain a larger

sum for the public house than he knew it

was worth; the means employed are the

same ; for it is the same false and fraudu

lent representation that acts on the mind of

the plaintiff; and the result is the same, for

he gets from the plaintiff a sum which he

was conscious was larger than the house

was worth. The means and end being the

same, I am unable to distinguish between

this case, and the case as it would have been

if the contract with Bowmer had gone on.

* Pilmore v. Hood, 5 Bing. N. C. 97.

On Deceit, as between Vendor and Purchaser.—Biographical Notices.

Here, after the communication has been made

to the plaintiff, something (and that very

important) is done by the defendant; for he

goes on with the contract itself, and com

pletes it with the plaintiff; thereby availing

himself of the representation which he was

conscious he had made. It seems to me

that the case falls precisely within theprin

ciple laid down in Langridge v. Levy, 2 Mee.

& Welsb. 532 [given fully 15 L. O. 83] in

which the Court says, “We do not decide

whether the action would have been main

tainable if the plaintiff had not known of,

and acted upon, the false representation;

nor whether the defendant would have been

responsible to a person not within the de

fendant's contemplation at the time of sale,

to whom the gun might have been sold or

handed over. We decide that he is respon

sible in this case for the consequences of

his fraud, whilst the instrument was in the

possession of a person to whom his repre

sentation was either directly or indirectly

communicated, and for whose use he knew

it was purchased.” This case falls within

the principle so laid down, and therefore I

think the action maintainable.” º' '

The writ of deceit was abolished by 3 &

4.W.4, c. 27, s. 36, and the remedy is

now by a special action on the case for
ºf itſ 7.3

damages. , , , , ; º

º

* *
*

BiogRAPICAL NOTICES OF

SIR STEPHEN GASELEE AND MR, COX.

We have to record the death of two mem

bers of the profession, who have both filled

eminent situations in the law, although they

both retired from them some time before

their deaths. ... The first is

. ... - SIR STEPHEN GAselEE

whowas born in the year 1762, and was the

son of Mr. Gaselee, an eminent surgeon at

Portsmouth. ..After the usual education, he

was entered atGray's Inn, andbecame apupil

of SirVicary Gibbs. He was called to the bar

in 1793, and soon obtained practice as a spe

cial pleader, and as a junior on the Western

Circuit. He was, however, chiefly known

on the Circuit, never obtaining much Court

business in London." In 1819, he was cre

ated a King's Counsel, and in 1824, wasap

pointed one of the Judges of the Court of

Common Pleas, in the place of Sir John

Richardson. In 1837, he resigned this

office, and was, succeeded by Mr. Justice

Coltman. He died on the 26th of March

last, aged 76, and has left a widow and se

veral children, one of whom is at the bar.



Biographical Notices.— Practical Points.

Although not standing in the first rank of

º, Judges, Sir Stephen Gaselee was an upright

and pains-taking man, and possessed very

considerable legal knowledge. His private

character was irreproachable.

SAMUEL Compton Cox, Esq.

This gentleman, a venerable member of the

profession, and one of the few remaining of

the olden generation of lawyers, we mean

the contemporaries at the bar of Lord El

don, is also to be added to our obituary.

He was born in the year 1757, was en

tered at Lincoln's Inn, and was called

to the bar in 1781, in the same year as

Sir Samuel Shepherd:—Lord Stowell, and

Lord Eldon, being a little his seniors. In

1787, he distinguished himself by editing

the fourth edition of Peere William's Equity

Reports, with great care and diligence; and

... a fifth edition was demanded from him in

1793. A sixth edition was published in

1826, by Mr. Munro, Mr. Loftus Lowndes,

and Mr. Randall, all of the Chancery Bar,

and dedicated to Mr. Cox; whose labours

have made it one of the most valuable re

ports extant. He also published reports of

cases determined in Courts of Equity, from

1763 to 1796. He in time obtained a good

practice at the Chancery Bar, and was in

great favour as a learned and laborious ju

nior. He also “partook the gale” of

favour which wafted his legal friends into

power; and in the year 1800, was appointed

aJudge of the Carmarthen Circuit—aWelsh

Judgeship, now alas ! no longer to be ob

tained, but a situation which had its use as

a professional prize—a mezzo termine be

tween the gown of the practising barrister

and the ermine of the Bench. In 1805, he

was further appointed by Lord Eldon to a

Mastership, with the full approbation of

the profession. In 1832, he resigned this

situation, and was succeeded by the late

Mr. Roupell. Mr. Cox, died on the 25th

of March 1839, aged 82, at his residence

in the Foundling Hospital, of which he was

for many years treasurer. He was univer

sally esteemed and respected.

PRACTICAL POINTS OF GENERAL

INTEREST.

cottonER’s INQUEST.

A coroner's inquest may be amended in

point of form, but not in substance. Rear v.

45.1

it will be quashed; Anon. 12 Mod. 112; as if

it says a man murdered himself, without de

scribing the mode; Rea, v. Purker, 2 Lev. 142,

or without shewing that the wound caused the

| death; - Reg. v. Clink, 7 Mod. , 16; or the

king’s reign; Rea, v. Hethersal, 3 Mod. 80. If

the inquest be quashed, a new inquiry will be

directed with leave of the Court; Rea, v.

Hethersal, 3 Mod. 80; Rear v. Saunders, 1

Stra. 533; and if the coroner has misbehaved,

the new inquest shall be before the sheriff;

Rea, v. Bunney, 1 Salk. 190; or where the

coroner neglects his ministerial duty, elisors

will be appointed to execute the process and

attach the coroner. Andrews v. Sharp, 2 Sir

Wm. Bla. 911; I. 1218. But it will be seen

from the following case that a certiorari will

not be granted where the inquest is irregular.

Clarkson moved for a writ of certiorari to

be directed to the coroner for the Rape of

Hastings, in the county of Sussex, to bring up

the inquisition taken on the 3d of April i838,

at Mountfield, in the county of Sussex, on

view of the body of James Lawrence Dawes.

He made this motion on affidavits of the father

of the deceased and of others, by which it ap

peared that the inquisition in question was

held before the clerk of the coroner for the

Rape of Hastings, who had since died; that

the jury consisted of thirteen, and that the

person who held the inquest, on summing up

the evidence, asked each of the jurors sepa.

rately what was the verdict, when seven of the

jury said, they were of opinion the deceased

died in a fit, and the other six were of opinion

he died from the effects of liquor. The

coroner then told them that, as there was a

difference of opinion between them, the ma

jority must bind the minority, and they must

bring in a verdict that the deceased died of

“Apoplexy or other visitation of God.”

The jury accordingly did so. Some of the

jury could not write, and none of them signed

their names or set their marks to the inquisi

tion purported to be taken “before Charles

Arnold, coroner for the said rape.” Lord

Denman, C. J.-It appears to me we should

be doing a very unnecessary act, if we were to

grant the certiorari, as it would only be an

encouragement to any captious objections

that might be made from time to time. If

|the deceased came to his death by any impro

er means, there is nothing to prevent an in

ictinent being preferred. Patteson, Wil§
'llians, and Coleridge, J.J. concurred.—Rule

refused. Ea parte Daws, 1 Perry & Dav. 146.

ºn tº

- - - -

--> --

Saloway, 3 Mod, 100, Therefore if uncertain,
2 G 2
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COPYHOLD ENFRANCHISEMENT.

To the Editor of the Legal Observer.

Sir,

BEING the owner of some landed property in

the county of Westmorland, the tenure of

which is customary, and thereby subject to an

arbitrary fine on the death of the lord or

tenant, and on alienation, I beg to submit to

you some observations on the subject of the

bill introduced into the House of Commons

by Mr. Stewart for the enfranchisement of

that description of property, as well as copy

hold; and, in regard to the compulsory plan

of enfranchisement, I must say, that if the act

should pass as framed, it will, without excep

tion, be the most unjust, arbitrary, and

despotic law that was ever made in this king

dom. There are, Mr. Editor, a great many

persons who are owners of property of that

description who, if they should be obliged to

enfranchise as proposed, will be absolutely

reduced to poverty: the incumbrance of the

annual interest of the enfranchisement money

will so reduce the rent of the property, that

sufficient will not be left for the owner's sup

port. It should be remembered, that copy

hold or customary estates will not produce

one penny more annual rent after being en

franchised than can now be obtained—the

annual value of such property will then just

be the same as it is now.

With great submission to the framers of the

new act, I cannot think that they should pro

pose the enfranchisement to be compulsory

upon all owners of copyhold or customary pro

perty. Tenants for life and owners above a

certain age should, at least, be exempt there

from. Widows also, who, according to the

custom in several manors, are entitled to one

third by way of dower, after the death of their

husbands, certainly should be excepted, other

wise, in many cases, if they should be obliged

to enfranchise their third, the incumbrance of

the interest of the enfranchisement money

would be most grievous and oppressive.

In regard to the customary property of which

I am the owner, I have, within a period of little

more than twenty years, paid three several

fines, amounting altogether to near 700l., viz.

one fine after the death of my father, the

former owner, and the second and third on

the death of two successive lords, and there

fore to oblige me to enfranchise at my age,

which is sixty-five, would be almost like taking

away the whole property. Again, under the

new law regarding wills, customary land is as

devisable by will as freehold, consequently

there is not the same occasion for enfranchise

ment now as there was before the statute re

garding wills was made; and in regard to the

fine payable by the owner on the death of the

lord, such fine is not now felt so severely as

formerly, as an insurance on the life of the

lord may be now made, which, by a small

annual payment, will relieve the owner from

that burthen. Upon the whole, the proposed

act, as it now stands, will be a most unjust

Copyhold Enfranchisement. – New Bills in Parliament.

and oppressive proceeding—as regards the

owners of customary or copyhold property—

both as regards the injustice of a compulsory

enfranchisement and the expense consequent

thereto. With respect to lords of manors,

they stand in quite a different situation; and

it is only right that, upon fair terms, they

should be compelled to enfranchise.

J. R. H.

[Our correspondent has probably not seen

the bill as amended in committee. See our

last number, p. 419.]

NEW BILLS IN PARLIAMENT.

County CouRTS.

[Continued from page 424.]

28. Limitation of actions.—That all plaints

which may be entered in any county court

under this act, shall be entered within sia:

calendar months after the passing of this act,

or within three years after the cause of action

shall have arisen.

29. Where suits shall be tried.—That all suits

brought under this act shall be tried at the

court holden for the district wherein the de

fendant, or, where there shall be more than

one defendant, wherein any one of the defend

ants shall dwell or carry on his business at the

time of the entry of the plaint.

30. Demands not to be split.—That it shall

not be lawful for any plaintiff to divide any

cause of action into two or more suits, for the

purpose of bringing the same within the

jurisdiction of the county court, but any

plaintiff having cause of action above the value

of fifteen pounds for which a plaint might be

entered under this act, if not above the value

of fifteen pounds, may abandon the excess; and

thereupon the plaintiff shall, on proving his

case, recover to an amount not exceeding fiſ

teen pounds, and the judgment of the court

upon such plaint shall be in full discharge of

all demands, which, if not exceeding fifteen

pounds might have been recovered upon the

plaint in such suit, and an entry of such

judgment shall be made accordingly.

31. Minors may sue for wages.

32. No privilege.—That no privilege shall

be allowed to any person on account of his

being an attorney or solicitor of any of her

Majesty’s Courts of Record at Westminster or

of any other court, to exempt him from the

jurisdiction of the county court.

33. One of several persons liable.—That

where any plaintiff shall have any debt or de

mand recoverable under this act against two or

more persons, partners in trade, or otherwise

jointly answerable, it shall be sufficient if one

of such persons be served with the process, as

herein-before directed ; and judgment may be

obtained and execution issued against such

person, notwithstanding others jointly liable

may not have been served or sued, reserving

always to the person against whom execution

may issue, any right which he may have to de

mand contribution from any other person

jointly liable with him. -
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34. Who shall be suitors.-That the sheriff of

the county shall cause to be delivered to the

clerk of the county court, a list of persons

qualified to serve as jurors in the courts of

sessions of the peace for that county, each list

containing the names of persons residing within

the district for which the county court shall be

holden; and the clerk of each court shall cause

so many of the persons named in the list as

shall be needed, in the opinion of the judge,

to be summoned in rotation to attend the

court at a time and place to be mentioned in

the summons, and shall administer or cause to

be administered to such of them as shall be

empanelled to try any cause an oath to do

justice between the several parties who may

be heard before them, according to the best

of their skill and ability, and the persons so

summoned, empannelled and sworn, and none

other, shall be deemed suitors of the county

court to which they shall have been so sum

moned.

35. Number of suitors to be sworn,--That

at the openiug of each court, and so from time

to time as occasion shall require, a certain

number of suitors, not more than five or less

than three, in the discretion of the judge, shall

be empannelled and sworn to give their ver

dicts in such causes which shall be brought

before them in the said court; and all such

causes shall be decided by the verdict of the

majority of the suitors so empannelled and

sworn, and no suitor except those who shall be

so empannelled and sworn shall have any

voice in determining any cause, and to every

suitor so empannelled and sworn shall be paid

for his attendance during the day the sum of

ten shillings.

36. Trial by the judge alone.—That it shall be

lawful for any plaintiff at the time when he

shall bring any suit under this act to give

notice that he is willing that his suit should be

decided by the judge of the court alone, with

out any suitors or jury, and such notice shall

be made known to the defendant with the de

livery of the summons, and shall be served on

the defendant in like manner; and if the de

fendant shall not, seven days before the day

named in the summons for his appearance, give

notice to the court that he is desirous that a jury

be summoned for trying the cause, it shall be

lawful for the judge, if he shall think fit, to

order the cause to be set down for hearing in

a separate list from the list of causes which are

to be tried by a jury, which two lists shall be

severally called “the judge's list” and “the

jury list,” and it shall be lawful for the judge

in the summary manner directed by this act,

but without summoning, empannelling or

swearing any suitors or jury, to hear and de

termine alone every cause in the judge’s list,

and his decision thereupon shall have the same

effect as the verdict of the suitors or jury and

judgment of the court thereupon, and execu

tion may be had thereon in like manner; and

it shall be lawful for the judge, if he shall think

fit, to appoint certain days on which the judge’s

list, and certain other days on which the jury

453

list, will be taken, or he may take both lists on

the same day, as shall be fonnd convenient.

37. How suits may be arbitrated.--That it

shall be lawful for the judge of the county

court to refer every cause for arbitration, in

manner hereinafter provided, in every case in

which he shall see fit cause for so doing, and

in which, if the case shall have been set down

in the jury list, the suitors, or a majority of

them, shall also be of opinion that the case is

fit for arbitration; and in such case the judge

shall require each of the parties to name an

arbitrator willing to act in that behalf, and in

case either party shall neglect or refuse so to

do, the judge shall name an arbitrator for that

party, and the two arbitrators so chosen shall

be authorized to inquire into the case and re

port their opinion thereon to the eourt, and all

further proceedings in the case before the

court shall be stayed until the time appointed

by the judge for the arbitrators to report their

opinion to the court; and if the two arbitrators

are agreed, the judge shall confirm their

award, and make such order as shall be neces

sary for giving effect thereunto, so that the

same be within the summary powers herein

given to the court; or if the two arbitrators

shall not both appear and agree in their report,

the judge shall make such order in the case as

shall appear to him contistent with equity and

good conscience: and every such order shall

have the effect of a judgment of the court, and

execution may be taken out thereupon; and

the judge shall award such sum to each of the

said arbitrators for their trouble, as to him

shall seem meet, such sum not to exceed five

shillings to each of them when the matter in

dispute is not of greater value than five pounds,

and not in any case to exceed ten shillings to

each of them, and the judge shall determine,

by his order, by whom and in what proportions

the said sums shall be paid. -

38. Proceedings on hearing.—That on the

day named in the summons the plaintiff shall

appear in the county court in person, or by

someperson on his or her behalf, and thereupon

the defendant shall be required, by himself or

herself, or by some person on his or her behalf

to answer such plaint ; and on answer being

made in court, the court shall proceed in a

summary way to try the cause and give judg

ment, without further pleading, or formal

joinder of issue.

39. Evidence.—That no evidence shall be

given by the plaintiff on the trial of any such

cause as aforesaid, of any demand or cause of

action, except such as shall be stated in the

summons hereby directed to be given.

40. Notices of special deſences.—That all de

fendants in the county court shall be allowed

to set off any debt or demand claimed to be

due to them from the plaintiffs, or to set up by

way of defence, and to claim and have the bene

fit of any statute of limitations, or any dis

charge under any statute of bankruptcy, or

any present or future act for relief of insolvent

debtors: provided always, that no such defence

shall be admitted on the hearing or trial of any

cause under the summary jurisdiction given by
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this act, unless notice thereof in writing shall

have been given to the clerk of the said court,

or left at the office of the court three days at

least previous to the hearing of the said cause:

41. Forms of procedure.—That the judge of

the court shall have power from time to time

as he shall see fit, subject to the approval of

the judges of assize, to frame forms for

every proceeding in the court for which he

shall think it necessary that a form be provided,

and from time to time to alter any such form,

and also to alter all or any of the forms given

in the said schedule.

42. Ifone party does not appear.—That if on

the day named in the summons the defendant

shall not appear as aforesaid, nor sufficiently

excuse his or her absence, or shall neglect to

answer, the judge shall make such conditional

order, on proof of due service of the summons

as shall appear to be just, and shall appoint a

certain time and place for the defendant to ap

pear and show cause why such order should

not be absolutely enforced, at which time and

lace, or at any subsequent court, it shall be

awful for the judge, whether or not the defen

dant shall then appear, to make such absolute

and final order as shall appear to be just upon

proof being made upon oath, that a copy

of the conditional order had been duly served

upon the defendant; and any such conditional

order may be served in like manner as a sum

mons: provided always, that the judge may

make orders for granting time to the plaintiff

or defendant to proceed in the prosecution or

defence of the suit.

43, Parties ea'amined; witnesses.—That on

the trial of any such suit the parties to the suit,

and all other persons whomsoever, may be ex

amined upon oath touching, the matters in

dispute, without regard to objections on the

ground of incompetence from interest or

otherwise. -

44. Persons giving false evidence to be pun

ished as for perjury. -

45. Summonses to witnesses.

46. Fines how to be levied and accounted for.

47, Judgments or plaints how far final.—

That no plaint entered in the county court,

holden according to the provisions of this act,

nor any order, judgment or proceeding therein,

shall be removed into any superior court by

any writ or process whatsoever, except by leave

of a judge of one of the superior courts at |.

Westminster, in cases where the debt; or

damage claimed shall be more than five pounds,

or in cases where the right to lands, tenements.

and hereditaments, or to any tithe, toll) or

franchise is in question, or in cases where the

complaint made is of the extortion or miscon

duct of a bailiff of the court, acting under

colour or pretence of process of the county

court, and in no case shall any such plaint,

order, judgment or proceeding be so removed

except upon such terms as to giving security

for costs or otherwise, as the judge of such

superior court shall direct; and every such

order and judgment of the county court, ex

cept as aforesaid, shall be final and conclusive

* .

*** c. *

Parliament.

ºut ºr ºf 2: º, ºr- ***

judgeof the county courtshall have power, if he

shall think fit, to order a new trial to be had in

any suit at the next county court to be holden

for the same district. and in the meantime to

stay the proceedings: provided also, that if a

verdict be given for the satne party on a second

trial such verdict shall be final, and no new

trial shall in any case be granted after an ab
solute order issued for execution. “ ” a *.

*48. What may be charged by agents.--That

no barrister, attorney, or other person shall be

entitled of right to be heard to argue any

question as counsel or advocate for any other

person, in any summary proceeding in the

county court; and no person, not being air

attorney admitted to one of her Majesty's Su

perior Courts at Westminster, and not being

an arbitrator appointed under the provision

hereinbefore contained, shall be entitled to

have or recover any suin of money for appear

ing or acting on behalf of any other person in

the said county court, and no attorney shall be

entitled to have or recover therefore any sum

of money, unless the sum recovered shall be

more than forty shillings, or to have or recover

more than sia shillings and eight pence for his

fees and costs, unless the sum recovered shall

be more than five pounds, or more than ten

shillings and siapence unless the sum re

covered shall be more than fifteen pounds.

49. Minutes of proceedings to be kept.

50. Court may make orders for payment of

debt and costs by instalments. -

51. Justices to direct how the accounts shall

be kept. - - * * * *

52. List to be made out of unclaimed mo

new. . . .

#3. Court may award execution against

body or goods. -

54. What imprisonment.—That every person

who shall be taken in execution of any such

warrant, shall be committed to the custody of

the sheriff of the county, and shall remain in

custody for such time from the day of his com

mitment to prison as shall be mentioned in the

warrant, not exceeding twenty days, unless the

order of the court is for payment of more than

twenty shillings and not exceeding forty days,

unless the order of the court is for payment of

more than forty shillings, or until he, she, or

they shall perform and obey the order of the

court as hereinbefore directed.

55. Prisons may be provided.

56. Judge inay allow maintenance to sick or

poor prisoners. - -

57. Regulating the sale of goods taken in

execution. *- -

'58. Distresses to be within the provisions

of 7 & 8 Geo. 4, c. 17. - -

59. Debts and trages may be attached.—That

when any such county court shall have made

an order against any defendant for payment

of any money, either in one entire sum, or by

instalments, it shall be lawful for the said court

at any time if it shall thinkºfit, at the request.

of the plaintiff, to order any person who shall

owe any sum of money to the defendant, or the

master or employer of such defendant, to pay

between the parties: provided always, that the to the plaintiff, or into the said court, such sum

—h
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or sums as shall at the time of inaking such

sorder herdue, or growing due, for such wages

as shall from time to time become due; from

such debtor, master oroemployer to the said

‘lefendant, or such portion thereof and by such

instaltuents as shall be specified, in the order,

until the debt and ſlausages due to the plain

titl, together with the costs of the cause and

proceedings, shall be fully paid and satisfied,

unless such debtor, master or employer shall,

on a days to he specified in the order, appear

and shew sufficient cause to the contrary; and

ulls sums of money paid in compliance with

such order thall let deemed to be payments

inade by such debtor, master, or employer, to

the defendant ; and if such debtor, master or

employer, shall neglect to obey such order, or

to shew sufficient cause to the coatrary, it shall

and inay be lawful for the said plaintiff to sue

for and recover against the said debtor,

master or employer of the defendant, such

sum or suins of money as ought to have been

paid in pursuance of such order as a debt due

to the said plaintiff. …

"[To be continued.] i

* * *-** * * -
-

-Twº

ExPIRED AND ExPRING LAws.
-- " : i. ºf nºt tº . -** ---- - - º,

* * ** * * * * * *

Friendly Societies—10 G.4, c. 56, 19th June

1823, To consolidate and amend the Laws

- relating to Friendly Societies, amended by

2 W. 4, c. 37, 23d May 1832; 4 & 5 W, 4,

º,40,30th July 1834; 5 & 6 W.4, c. 23,

21st Aug. 1835. º

Sect. 40 of 10 G.4, c. 56, as to con

tinuance of former acts and societies

established under them, was prolonged by || ||

sect. 1 of 2 W. 4, c. 37, until 29th Sept.

1834; and by sect. 14 of 4 & 5 W. 4,

c. 40, is further prolonged until they shall

conform to the act 10 G.4, as amended

by4 & 5 W. 4, c. 40. dº sº ºn. sº

tº Chap, 23 of 5 & 6 W.4, is for the esta

blishment of Loan Societies in England

and Wales; and to extend the provisions

of the Friendly, Societies. Acts to the

Islands of Guernsey, Jersey, and Man.

* , See also 6 & 7 W.4, c. 32, as to Bene

tº fit Building Societies.ºu.ºf tº gº

** Duration : , Until conformity with 10,

G.4, cc. 56, &c., a ** twº ºf 25 rºo

*: fºr 2, ºrtº dº,

Insane Persºns,—2 & 3 W.4, c. 107, llth Aug.

1832, For regulating [for three years and

from thence until the end of the next Ses.

sion of Parliament] the care and treatment||

ºf Insane Persons in England, amended by

3 & 4 W. 4, c. 64, 28th Aug. 1833; con.

tinued by 5 & 6 W. 4, c. 22, 21st Aug. 1835,

... and 1 & 2 Vict. c. 73, 10th Aug. 1838, nº.

ºn Duration : 10th Aug, and end of then

ºn next Session. ; : *** * * *ng

s'. * ' ' ' ' … tº ºz.

Pºlice Offices.—3 & 4 W. 4, c. 19, 18th June.

!833; continued by 1 Vict. c. 37, 12th July

1837, For the more effectual Administration

of Justice in the Office of a Justice of the

|->|-ºr-mm

... uaries. ,

Peace in the severalº offices esta

|blished in the Metropolis, and for the more

ºlº offºr dations on the

; i. Thames and its vicinity, [for three

º-years, J. *... . . . º ** : -** º

º "Tº Sect. 29 of 3 & 4 W. 4, c 19, as to

, Bear Baiting, is repealed by sect. 1 ºf

iſ 5 & 6 W. 4, c. 59, (a permanent act;

sect. 3 of which makes other provisions.)

… . Durations End of this present Session.

Law Amendment—3 & 4 W.4, c. 42, 14th

Aug. 833, For the further amendment of

the Law and better Administration of Jus

tice. - -

Sect. 3. Limitation of certain actions

to be brought after the end of the Session

3 & 4 W. 4. ---

Duration : Ten years: i.e. until 29th

Aug. 1843.

Durham County Palatine.—6 W. 4, c. 19,

21st June 1836, For separating the Palatine

Jurisdiction of the County Palatine of Dur

hain from the Bishoprick of Durham.

Sect. 10. The Bishop of Durham shall

hold the bishoprick subject to any pro

visions to be made within three years,

i.e. before 21st June 1839. tºº,

Stannary Courts (Cornwall).-6 & 7 W., 4,

. c. 106, 20th Aug 1836, To make provision

for the better, and more expeditious Ad

ministration of Justice in the Stannaries of

Cornwall; and for the enlarging the Juris

diction and improving the Practice and Pro

a ceedings in the Courts of the said Stan

Sect. 23. Appointment of Registrar.

Duration : During the continuance in

office of the present Lord Warden. º

Turnpike Roads—I Vict. c. 18, 30th June

1837. For continuing the several Acts for

regulating the Turnpike Roads, in Great

Britain which will expire with the present

or with the next Session of Parliament until

1st June 1839; or if Parliament shall be

then sitting, until the end of the then nextSession, of#. (See sect.l.) º, sº º

}* **, *.*

f

------------ -

Osuru-1 Vict, c. 80, 17th July 1837, Tø.

exempt certain Bills of Exchange and Pro

missory Notes from the Operation of the

Laws relating to Usury, until 1st Jan. 1840.

-ºriº -

Banking Copartnerships.-1 Vict. st. 2, c. 10,

20th Feb. 1838, To make good certain Con

tracts which have been or may be entered

intoi by certain Banking and other Cupart

inerships, ºg

ºngo Sect. l. As to partnerships formed

ºn before,” ºf

been Duration : End of this Session.

rºtatºa ºn

Indemnity (ºffices, &c.—l Vict. st. 2, c. 16, 11th

April 1838, To indemnify such Persons in

the HUnited Kingdom as have omitted to

qualify themselves for Offices and Employ

ºr
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ments, and for extending the time limited

for those purposes respectively, until 25th

March 1839.

The other provisions of the act, as to

Affidavits of Attorney's Clerks, expired

on the first day of Hilary Term 1839.

Banking Companies.—1 & 2 Vict. c. 96, 14th

Aug. 1838, To amend the Law relative to

Legal Proceedings by certain, Joint-Stock

Banking Companies against their own Mein

bers and by such Members against the Com

panies.

Duration : To the end of this present

Session.

ATTESTING

WARRANTS OF ATTORNEY,

1 & 2 VICT. c. 110.

To the Editor of the Legal Observer.

Sir,

THE course to be pursued by the attorney

under the l & 2 Vict. c. 110, sections 9 & 10,

appears to me to be so clearly marked out that

I am surprised so much comment should have

been made upon the subject. Section 9 of

this act is but an extended application of

No. 72 of the Reg. Gen. H. T. 2 W. 4,-the

words of the act are the same (or nearly so) as

the rule; and I apprehend the decisions under

the rule may be made available for the pur

pose of putting a proper construction upon

that act, and will therefore equally apply to its

practical adaptation. In the case of Fisher v.

Papanicolas, 2 C. & M. 215, and Turner v.

Shaw, 2 Dowl. 244, it was held that the rule

must be strictly complied with, and that the

assent of the defendant that another attorney

(who was requested to attend by the clerk of

the plaintiff’s attorney) should act for him

was not a sufficient compliance with the rule,

but that it was necessary the attorney should

attend at the defendant’s request. And in

Walker v. Gardner, 4 B. & Ad. 371, where

defendant being arrested, and offering a war

rant of attorney, the plaintiff’s attorney, who

had also advised the defendant in the previous

stages of the business, came, at his request, to

the place where he was in custody, and pro

posed another attorney, whom he brought

with him, to read over the warrant of attorney

to the defendant and attest it on his behalf,

and the defendant acquiesced, but the attorney

so introduced was not known to, or sent for

or expressly named by him, it was held that

. was not a sufficient compliance with the

Tulle.

But in Bligh v. Bremer, 1 C. M. & R. 651,

where a defendant in custody was about to

execute a cognovit, and the defendant’s attor

ney being absent from home, the plaintiff’s

attorney suggested another attorney to act for

him, to whom the defendant made no objec

tion, and on being asked by that attorney if he

wished him to attest the eaecution as his attor

Attesting Warrants of Attorney.—The Student's Corner.

uey, answered in the affirmative, it was held

that this was an express naming of the attor

ney within the meaning of the 72d rule before

referred to.

From a consideration of these cases, I can

not but deem then applicable to the 9th sec

tion of the new act; and the language used

by the Judges in delivering their opinions in

the case of Rice v. Linsted, reported at page

205 of the present volume of your useful

work, makes it appear probable that the act

will be construed and enforced more strictly

(if possible) than the rule. Under these cir

cumstances, I do not consider the form re

commended by your correspondent G. H., at

page 377, can be safely adopted by the pro

fession, inasmuch as it does not primá facie

satisfy the requisitions of the statute, one of

the chief objects of which is to compel, the

attendance of an attorney at the request of the

defendant to witness his execution, and to

subscribe as such attorney. It is with con

siderable diffidence I submit the following

for your consideration, but until something

more definite is approved by the Court, I

think it may be adopted with safety by the

profession: it has been used in several offices,

and considered perfectly conformable to the

requirements of the statute. -

“Signed, sealed, and delivered (being

first duly stamped) by the above named

A. B. in my presence, being an attorney

expressly named by the said A. B., and

attending at his request, and I hereby

subscribe myself as and declare myself to

be the attorney for him, having explained

to him the nature and effect of this war

rant of attorney previously to the execu

tion thereof.”

This, you will perceive, differs in some re

spects from that of your correspondent J. C.,

at page 334, ante.

I would beg also to state, that an opinion is

prevalent in the profession, that the execution

of a warrant of attorney or cognovit by an

attorney must be attested by another attorney;

but I presume, for the reasons before stated,

the case of JWalton v. Stanton, Barnes, 37,

renders this unnecessary, as it was there held

that if the defendant himself be an attorney,

the attendance of any other on his behalf may

be dispensed with, as not being within the

meaning of the rule of the 2 W. 4.
W. F. F.

wº: the last case on this subject, Oliver v.

oodruffe, reported p. 430, ante. En.]

THE STUDENT's CORNER.

UNSTA MPED AGREEMENT.

WHERE an agreement on unstamped paper

has been destroyed, no parol evidence can be

given of the contents, even though destroyed

by the wrongful act of the party who takes

the objection, and no relief in equity.

Assumpsit for a crop of peas, bargained

and sold by plaintiff to defendant. Plea, non
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assumpsit as to part, tender of 6l. 3s. 9d, as

to the residue. At the trial, before Burrough,

J., defendant proposed to give parol evidence

of an agreement between him and the plaintiff

that the latter should not be paid for the value

of the crop, but only for the expense of plough

ing, and seed sown. It appeared that the agree

ment had been reduced into writing on un

stamped paper, and that afterwards the plaintiff

took an opportunity to snatch it from the hands

of the. attorney and to destroy it.

For the plaintiff it was objected that no parol

evidence of this paper could be received, inas

much as the paper could not, if in existence,

have been read, not being stamped. For the de

fendant it was contended that the plaintiff by

his act in destroying the paperiſº
the defendant from getting it stamped, as he

might have done on payment of the penalty.

The learned Judge rejected the evidence, and

the plaintiff obtained a verdict. On a motion

for a new trial on account of improper rejec

tion of evidence, the Court said the evidence

was properly rejected. It is the duty of the

parties to an agreement to take care that

when it is executed it is properly stamped,

and it is one of the risks attendant upon an

omission to do this, that if any accident hap

pen to the agreement before the stamp is

fixed, there is no remedy upon it whatsoever.

It is impossible to say whether or not the

Commissioners of Stamps, in the exercise of

their discretion, would have permitted this

agreement, if it had remained in existence, to

be stamped on payment of the penalty.—Rule

refused. Rippiner v. Wright, 2 B. & Ald. 478.

This decision would be recognised in a court

of equity, as appears by the observations upon

it in page 35 Maddock's Chancery, 3d ed.:

thus completely barring the defendant of any

right; and it primá facie controverts that

leading maxim of our law, Wullus commodum

capere potest de injurid suá proprid, but when

considered it will appear that the defendant

having no valid contract, therefore no right

was taken away by the tortious act of the

plaintiff, the inchoate right being so imperfect

that the question was within the rule de mi

nimis non curat lea. See Coppock v. Bowen,

page 390, ante.

JURIs CoNsu LTUs.

SELECTIONS

FROM CORRESPONDENCE.

INFANT TRUSTEES.

To the Editor of the Legal Observer.

Sir,

I Trouble you with the following case as ||

(after much research into the books for cases

and statutes) I believe it to be entirely without

precedent, and to afford a singular instance of

a wrong without a remedy.

A., by will, directed her executor “to trans

fer into the names of B. (the wife of C.) and

C. her husband, and of all and every the

children of them the said B. and C., who
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should be living at A.'s death, the sum of

100l. long annuities, and directed the said,

annuities to be paid to B. and C. for their joint

lives, and to the survivor for life; and after

the death of the survivor, then to all and every

the children of B. in equal shares.”

The executor accordingly transferred the

said annuities into the names of B. and C.,

and of W, X, Y., and Z., their infant children,

who were living at A.’s decease, and the an

nuities now stand in those names in the books

at the bank. The children are still infants of

tender years. C., for the sake of advancing

the interests of his children, particularly wishes

to reside abroad, but cannot then receive his

annuity, as the bank will not pay to his attor

ney or appointee, but only to the attorney of

the whole six, whose names appear in their

books, and the infants (of course) cannot ap

point an attorney. Upon the same ground,

also, C. cannot raise money on his life interest.

Under these circumstances, C. filed his bill

against the executor, and also against B, W.,

X., Y., and Z., praying that the Court would

direct the annuities to be transferred into the

name of the Accountant General, and that he

might be declared entitled to the same for

life. But the Master of the Rolls held that he

had no jurisdiction, as it was not a case within

the statutes relating to infant trustees, and

therefore only declared the plaintiff entitled

for life. '

The difficulty therefore still exists, and the

suit might as well not have been commenced,

for any benefit that the plaintiff can derive

from it.

Perhaps some of your numerous readers

may have met with a similar case; and if so, I

shall be most sincerely obliged if they will

state in what manner (if at all) the difficulty

WaS OVerCOine. E. M.

COUNSEL PRACTISING IN SEVERAL COURTS.

To the Editor of the Legal Observer.

Sir,

ALLow me to observe, through the medium

of your columns, the daily habit practised

among barristers of accepting the fees without

attending the Court in which their services are

required. Surely if this is an understood prac

tice amongst counsel, ought it not also to be

understood that, if they do not attend, the

fees should be returned? but that not being

the case, it really operates as a great grievance

on many poor clients, who perhaps give their

last shilling to an eminent barrister to secure

his superior talents in recovering his lost

rights. A Solicitor.

ELECTIVE FRANCHISE.-solicitors’

OFFICEs.

Sir,

Is an attorney or solicitor who acts as a

money scrivener entitled to a vote in respect

of his office It is clear that a money scrivener

is a trader, and as such, subject to the bankrupt

laws; and the accompanying extract shews that
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* * * * * * **,*º Tº sº, l

a trader’s room, appropriated to books and ac

counts, is a counting-house.º. in

ºut ºf zºº º is bºu Mi is tº T.T.T. tº

Mr. Craig gave judgment in the case of Mr.

Fairclough. He stated that this was, in some,

respects, a singular case. Mr., Fairclough,

claimed in right of a counting-house, which he,

had in a house, No. lin, Great Winchester:

street. "From the evidence it would appear,

that the house wis in the occupation of a Mr.

Marriott, who lived there, and that he had al

so the shop. The usual mode of entrance was,

through the shop, but when that was closed,

the entranee was by the private daor, The

claimant occupied four rooms, two on the first,

floor, and two on the second. He carried on

his business of a wine-merchant and account

ant on the first floor, which he called his count

ing-house. One room on the second floor was

used as a sitting-room, and the other as a bed

room, and occasionally Mrs. Fairclough trus in

the haſ it of sitting in the room in which her

Ausband warried on his business. It also ap

peared that in some instances dinners had been

cuohed in the room appropriated to business,

though the cooking had usually been, done in

the kitchen. The objectors contended that

Mr. Fairclough was merely a lodger, and that

if his claim was good, every lodger had a simi

lar right.

previous occasions decided that lodgers were

not entitled to the franchise. It was, however,

indisputable that a person occupying a count

ing-house was entitled to the privilege. A

lodger occupied only a part of a house, and

the act did not give the right to such a person,

but it did to those who occupied a house, ware

house, counting-house, or shop. The question

underwenticonsiderable discussion about two

years ago; as to whether it was required that

the counting-house should be a separate build:

ing. On that occasion, he (Mr. Craig) decided

that it was not requisite that it should be a sepa

rate building, but it did not then occur to him

to refer to the definition given of a counting

house. On referring to Dr. Johnson's Dicti

onary, he found the definition to be “a room

appropriated by traders to their books, and

accounts.” He was satisfied a place might be

a good counting-house without being a separate

building. Then a question arose as to “what,

was a counting-house º’’ He had stated the

other day that he was not prepared to say that

an office in which a person's occupation was

carried on was “a counting-house tº he

would not say that a solicitor's affice was a

counting-house. It had been understood, by,

some persons that he had held the office of aſsor,
licitor not to be a counting-hoºse. He was

anxious to avoid deciding a questian which did
not come before him; but when it did he should

consider it, and give his opinion. The general,

notion of a counting-house was, that it was a

place where traders kept their books and aſ:-

counts. Then he had to see whether Mr. Fair

clough was a trader. As a wine-merchant, he

apprehended that the claimant was clearly a

trader, and he had now to ascertain whether

wºn tº 1-4

| in the cºnting-house would deprive that rººm.

of the character of a counting-house.#

Now, he (Mr. Craig) had on many.

Selections from Correspondence.

ºty) toº 2.

was bond ſide a counting-house. The case, he

º say,º weak one, because...cer

tainly it looked very much like ºne ºf lodgings,

but when itºº ader had in ić.

rooms than he wanted; : e purposeſ, *

..". was apprº }riated to his,

boºks and accounts, he must considérihătrăcin,

a bond ſide counting-house, |º erº

circumstance of the riſe occ ignºº **

not think that circumstance gight tº mak

change in the character of the

therefore, upon the whole, he was by

satisfied with the decisiºn tº which º

come; yet he did not thinkkº.
claim to have the room in which he ransa

his business treated as a*]; e

been sufficiently impeached to #;".
saying that it was not a counting-house.

had decided this more under the particu

circumstances of the case than on any gener

principle. The general question in a -

cases was whether or not a particular room of
place in respect of which a claim was made as:

being a counting-house, was so honá. ſº

[City of London Election, 23d. Sept. 1837.].

S LIABILITY OF INFANTS.Tº

- lſ, 's' ". . . . . . . ºf fº, i (yºu ci

The question raised by your"correspondent

Q. D. C., p. 384, *::::: very simple one,

and one which, I think, will bef 0n Con

sideration to admit ofiº at all.

The view of the case taken byº;
me totally erroneous, and in fact resolves itself

into this:—whether it would be, in point of

substance, a valid legal ground of defence to

an action brought against an infant for neces

saries, that the necessaries were supplied to

him with the consent of his father, either ex

press or implied, and that the father, was of

ability to pay. No authority is cited by your

correspondent to support his view of the case,

nor indeed do I think any is to be found. It

it laid down in Chitty's Law of Contracts, not

under Seal, (pºllº,) that there is “no responrº,

isibilityº *Sr.;

sary goods supplied to his son, unless there

bºsque prºof of a contract, expressor in-,

plieli and that there must be a prior authority
or a subsequent recognition or claim,” which, ;

howeyer, l, apprehead, not only on general,

principle, bbut, also by analogy to the law of,

i.indemnities, cannot and does not

dives; the infant’s original liability, who neverri

theless, will still continue liable. Now, toº: º

the father's capability of payment the test of his

liability, and thereby (accordin º D. C.’s,

argument), to exonerate the infant,is perfectly,

absurd, and irreggacilable with all the cases

upon the subject." (See Chitty's Law of +, »

#:...'...'. Seal, p. 113-127,671;

Petersdoff’s Supplement to Blackstone,#;"

.#

25. Tahlerville, - you h "hitehouse, 1 k 1ge, it

$92, and Diltºn w;º ante, p. 222, ºf the

Legal.Qbserver.), The latter case was that of,
the place in which he carried on his business a mother and daughter, but a mother's liability.

tº a tº ºt.’, tº ºf nº , º' aſ ſº sº sº
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Superior Courts:
… . .xy. * *s,

inon the same

rº both

lizabeth,) she

standing in ſuch, parentis. The necessºries

..º.º.º.º.
nother; the action was brought against the

infant, and the plaintiff recovered. It is true,

the mother was not of ability to pay but still

engagements of this nature are stated by Mr.

Chitty, p. 403, and p. 409, to be collateral,
"...i. either might be sued. I admit

that if the father order the necessaries himself,

and they are furnished by his capress direction,

as contradistinguished from his consent to his

infant's contract for necessaries, the father

one is liable; but if supplied with his cºnsent

alone, and not by hisº and the father

is of*ś
above cited authorities), the infant is originally

and primarily liable, and that such liability

cannot be divested by the consent and allility

of the father, and, that therefore it would not

be a good valid ground of defence to an action

for necessaries, that they were supplied with

the consent of the father, express or implied,
and that the father was of. to Pºg B

-ºº ºf a nºt gº .
*

. orther infant child rests

lº.!. liable by the stat. of 43

al

a zi-zº-H

SUPERIOR courts.
. . . . . . . . . . . . . . ;-- -

* * * *

" " Uíre (Tbantellar's Cºurt.

practice,—security for costs.—descrip
TIox of Residence—contempt. * *

A misdescription of plaintiff’s residence,

entitling in plaintiff to security, for costs,

must be a misdescription at the time, of

filing the bill. . . . . ." §

4 de/endant, who allotrº the time for anºurer

ing to earpire, und against trºon an attach

ment is issued for want of ansurer, is, not

entitled to move for an order on the plain

tiff to find security for 60848. , is nºº 10:

This was a motion for an order on the plain

tiff to give security for costs, on the d of

misdescription of his place of residence. The
bill, in which the plaintiff described himself as

of No. 45, Upper Berkeley Street, Portiñan,

Square, was filed on the 5th of December,

1837. The subpoena to appear and answer

was dated in July 1838, but was not served

until Nov. 1838. "The time allowed for an

swering having expired early in January 1839,

the plaintiff issued an attachment for want of

an answer on the 14th, and it was served on

the 19th of January. The defendant gave

notice of this motion on the 17th for the 20th

ofº, ºw. * * * * * * * * * * |r. Roupell was proceeding to move ac
cość" t - - - pr -, * * g is tº ºil and

tºirºſhtl

*** ****

Vice Chancellor.

-ºr hiº & ºf on ºn
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tº sºotº: ,

tled to move in pursuance of his notice, which,

was quite regular. He had affidavits to the

effect" that previous to December 1837, the

plaintiff was a weekly lodger at the house of

which he described himself in his bill; that he

had left that house the first week in that month

and the landlord did not know where he was

gone. The plaintiff’s solicitor also was ap

plied to, and he stated that he could not tell

where the plaintiff was residing, but he would

forward any letters left for him in twenty-four

hours. This was a proper case for calling on

the plaintiff to give security for costs, before

the defendant was called on to put in his an

swer to the bill- tº

Mr. Jacob opposed the motion. There was

no misdescription of residence in this case, and

it did not come within the rule by which a .

plaintiff who resides out of the jurisdiction, or

states a false residence, is called on to give

security for costs. The affidavits shew that

the plaintiff was residing where he described

himself at the time when his bill was filed, and

that was sufficient; for the Court would not

require a plaintiff to file a supplemental bill on

every change of residence. A large proportion

of the plaintiffs changed their place of resi

dence pending their suits in this Court. He

submitted that the motion should be dismissed

on both grounds; first, that there was no mis

| description of residence, and secondly, that

the defendant was too late and in contempt,

which he should clear before his application

could be heard. * * * * * * **, * * * *

| The Piee Chancellor said a misdescription of

residence, for the purpose of entitling a defen

dant to call on a plaintiff to give seeurity for ;

costs, must be a misdescription at the time of

filing the bill. It was not stated in the defen-y

dant's affidavits that he did not know where the

defendant was then residing. There was no

fº at all events, to infer that the plaintiff

id not truly describe himself. But it was not.

clear to his Honor that the defendant had a

right to be heard on this application at all, al.

though he was fully heard. Supposing a case a

was made out for calling on the plaintiff to give.

the required security, ought not the application.

to be made within a certain time, at all events, a

before the time for answering expired But

|here the time for answering had not only ex

pired, but an attachinent had been sealed and

issued and the plaintiff was in contempt. He

must first put himself in such a situation as

would entitle him to be heard, but in the

events which happened by his own neglect, he
could hot do that, until he first put in his

:answer, which was what he asked not to do,

until the plaintiff gave the security. Under ali

the circuinstances of the case, the motion must

be refused with costs." - * * * º

... Tretanian v. Sºrgon, at Westminster, Hilary
* *; iMr. Jacob objected on behalf of the plaintiff Terin, 1839.”

that the defendant could not be heard until he

discharged himself from the contempt.

Mr. Roupell insisted that the defendant was ||
not in contempt when the notice of motion

was given on the 17th; the attachinent was not ||

served till the 19th. The defendant was enti

tº . . . . ſº, ºf , , , , , ; : * > . .

*

** **, * * *

* . . . . . . . . . . . .
-

- aſ a 9

| | * * 1901-1: ... . . . . . º' ºn

º º 'º fº -º * , , , º, º , º, . - * *

*''' { *, *. — .
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atolls Court.

MARRIED WOMAN.-POWER OF Appointment.

A gift of stock, in trust to pay the dividends

to a lady, then single, to her separate use

for life, without anticipation, but with

power to her to appoint half the capital

‘stock, and the payment of the dividends

then to cease. The lady married, and ap

pointed half the stock to herself: Held,

that the appointment was valid, notwith

standing the coverture.

In the year 1829, Sir John Januerius Stew

art paid his addresses to Miss Hornman, now

Mrs. Green, a lady of great respectability, and

irreproachable conduct. His addresses were

accepted by her, but the match was afterwards

broken off for some unexplained reason by Sir

J. J. Stewart, who, however, to shew his re

gard for the lady, and in some measure to

compensate her for the disappointment, exe

cuted a deed, by which he covenanted to give

stock to the amount of 10,000l. to trustees, in

trust to pay the dividends thereof to the lady

during her life, to her separate use ; and upon

her own receipt, or to her appointee, but she

was not to have power of anticipation. The

principal, after Miss Hornman's death, was to

revert to Sir J.J. Stewart, if he should be then

living, or to his representatives in case of his

death. The deed contained a proviso in the

alternative, to the effect that if Miss Hornman

should prefer it, the trustees of the said fund

should, at her request, to be expressed in a

deed executed by her in the presence of two

witnesses, at any time within ten years, raise

and pay to her 5000! out of the trust fund ; in

which event any further payment of the divi

dends or income to her should cease and de

termine. The 10,000l. stock was transferred

to trustees, and the dividends were paid to the

lady for some time. Miss Hornman after

wards married Mr. Green, and within ten

years from the date of the said deed, she exe

cuted a deed poll, witnessed as above required,

by which she appointed 5000l. of the said trust

fund to herself; and she requested the trus

tees to pay the same, but they declined to do

so without having the decision of the Court on

the point; whereupon Mr. and Mrs. Green

filed this bill for the purpose of compelling the

defendants, the trustees of the 10,000l., to pay

the 5000l. to Mrs Green. -

Mr. Pemberton and Mr. Sidebottom, for the

plaintiffs.-There could not be a doubt of the

validity of this appointment by Mrs. Green;

and the trustees were bound to comply with

her request.

Mr. Tinney and Mr. Stuart, for the trustees

(acting under the directions of Sir J. J.

Stewart), made two points against the bill;—

first, as the fund was appropriated for Mrs.

Green's separate use, her power of appoint

ment was suspended during her coverture;

and there was also a proviso against anticipa

tion;–secondly, this was the suit of the hus

band, who desired to get the money into his

possession, and thereby to defeat the intention

of Sir J. J. Stewart, who expressly declared

Superior Courts : Rolls; Queen's Bench.

that the gift was to be for the lady's separate

use. They contended that if Mrs. Green had

appointed to herself before her marriage, the

5000l., the trustees would be bound to pay it

to her; but her power of apointment now,

while under coverture, was suspended. Rich v.

Beaumont.” The authority of that case was

denied by Sir Edward Sugden in his book on

Powers; but it was ably sustained by Mr.
Preston, and also by the case of Hearle v.

Greenbank,” decided by Lord Chancellor King.

Lord Langdale, M. R. — The stock was

vested in trustees, that the dividends should be

paid to such persons as the lady might appoint

for her separate use, without power of antici

pation. These words must have been made

use of in contemplation of her marrying, for

they could have no other object in view, and

therefore it was not intended that marriage

should take away her option. The deed, not

withstanding her coverture, must be considered

as a valid request to the trustees. The 5000l.

must be paid into Court. and the lady must be

separately examined how and in what manner

she desired to have it applied. If the opposi

tion to the bill had been made to secure the

lady's separate interest, it would have been

reasonable to have given the costs to Sir J. J.

Stewart, but that was not the case, and they

must come out of the fund.

Green and I/ife v. Campbell and others.-

Sittings at the Rolls, February 9th, 1839.

Queen's 33cmti).

[Before the Four Judges.]

INSOLVENT.--AMENDMENT.

JWhere the assignees of an insolvent debtor

applied to the Court on an affidavit im

properly headed, the Court allowed an

amendment.

Jºhere such assignees apply in a cause in

which the insolvent debtor is a defendant,

they must entitle the ºffidavit with the

christian and surnames of themselves and

of the parties in the cause, and must state

their title as assignees in a clear and satis

factory manner in the affidavit.

Sir hº. Follett shewed cause against a rule

for setting aside a warrant of attorney and a

judgment and sequestration issued thereon.

The application is made by the assignees of an

insolvent debtor, who has himself been dis

charged since the date of the warrant of attor

ney. The ground of the present application

is, that the warrant of attorney is void, as

being a charge upon a living, contrary to the

provisions of the statute of Elizabeth. The

plaintiff here is not bound to discuss this ob

jection. The rule itself cannot be supported

on several grounds. There are many pre

liminary objections. In the first place, the

affidavit on which the rule is founded is not

correctly entitled. The christian, as well as

surnames of the plaintiff and defendant, ought

a 6 Bro. P. C. 152. b 3 Atk. 709.
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to be set forth; but in the present case only

the surnames of the parties are stated. The

affidavit is headed “E.v parte Robert Parsons

and Robert Spry, who are the assignees of the

insolvent Price, in a case of Bendry v. Price.”

This mode of entitling the affidavit is in

sufficient, and the mistake cannot be remedied

after the rule has been issued. Then, again,

there is no other statement of their title, ex

cept that just referred to.

he Court thought that this mistake in

form might be altered, and that the reason

able course would be that the rule should be

discharged, unless it should appear that the

assignees were persons entitled to support

that character, and as such to apply to the

Court in the matter of this debt due from the

insolvent's estate.

Rule accordingly.—Bendry v. Price, H. T.

1839. Q. B. F. J.

* @rtúcquer of 39 leag.

SERVICE OF SUBPOENA.—NON-ATTENDANCE OF

WITNESS.—LIABILITY OF WITNESS TO AN

ACT10N. -- MATERIA Lit"Y OF EV i DENCE.-

idEMU RRER.

A person being served with a subpoena duces

tecum on the 2d April, requiring his atten

dance at the assizes on the 31st March, is

liable to an action for neglecting to appear,

the trial taking place on the 6th April.

Where a declaration alleges an action to be

pending, which came on to be tried before

certain justices of Assize at Taunton, and

that the plaintiff served the defendant trith

a subpoena duces tecum; and that, although

the appearance of the defendant was ne

cessary and material to the trial, and al-|

though the defendant could and might, in

obedience to the said subpaenu, have ap

peared at the said trial, und although the

production of the documents was material

evidence for the plaintiff on the said trial,

yet the deſendant did not nor would appear,

although solemnly called upon, by reason

whereof the plaintiff was then forced and

obliged to allow the nominal plaintiff in

the action to become and he was nonsuited,

such allegations are equivalent to an aver

ment that the trial took place at the time

and place mentioned in the subpoena; but

semble that the declaration would have

been bad on special demurrer.

This was an argument on a special de

murrer to a replication. It was an action on

the case; and the declaration alleged that

before the committing of the grievances, &c.,

an action of trespass and ejectment was pend

ing in the Court of Exchequer, wherein John,

Doe, on the demise of the plaintiff, was the

nominal plaintiff, and W. Green was the de

fendant; and that such proceedings were had

that the said action came on to be tried before

certain justices, &c. at Taunton, in the county

of Somerset; and that before the said trial the

now plaintiff prosecuted out of the said Court

of Exchequer, a writ of subpoena, directed to
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the now defendant and one John Doe, direct

ing the said defendant to appear before the said

justices at Taunton aforesaid, on Saturday the

31st March, and bring with him and produce

a certain mandate of indention; which said

writ, afterwards and before the said trial, to

wit, on the 2d April, the plaintiff caused to be

made known and shewn to the said defendant,

and caused a copy to be left with the defen

dant, and tendered to the defendant a certain

sum of money, to wit, the sum of 5l., being a

reasonable sum for his costs and charges in

and about his attendance, &c. and that although

the appearance of the defendant was necessary

and material to the said trial, and although

the defendant could and might, in obedience

to the said writ of subparna duces tecum, have

appeared at the said trial, and although the

production and shewing forth of the docu

ments before mentioned were necessary and

material evidence for the plaintiff on the said

trial, yet the defendant did not nor would ap

pear, although solemnly called upon, by reason

whereof, the plaintiff was then forced and

obliged to allow the nominal plaintiff to be

come and he was nonsuited.

The defendant pleaded that the said assizes

at which this defendant was required to be and

attend by the said writ of subpoena, were held

at Taunton, in the said county, on Saturday,

the 31st March, that day being the day and

year mentioned in the subpoena ; and that after

the expiration of the said 31st March, to wit,

on the 2d April, the said plaintiff, for the first

time caused to be made known and shewn to

the defendant the said writ of subpoena, &c.

the defendant then being at Wells, in the said

county, at a great distance, to wit, 30 miles,

from Taunton aforesaid.

The plaintiff replied that the service of the

said writ had been made upon the said defen

dant on the 2d April, as in the declaration and

plea mentioned; and that the trial of the issue

took place and was held after the service of the

said writ, to wit, on the 6th day of April, and

not before ; and that at the time of the said

service taking plsce, the defendant had notice

that the issue had not been tried; and that a

reasonable time elapsed after the said service

and before the said trial, wherein the defen

dant could and might, in obedience to the said

writ, have appeared at the said trial, and have

produced the said documents before men

tioned.

The defendant specially demurred, assigning

for cause that the replication did not traverse

the allegation that the said assizes at which, &c.

were held at Taunton aforesaid on the 31st

March, being the day mentioned in the sub

paena ; and that the replication confessed and

admitted that the plaintiff, after the expiration

of the said 31st March, to wit, on the 2d April,

and not before, did cause to be made known

and shewn to the defendant the said subpoena,

&c.; and that it was not alleged, nor did it

appear that the said assizes were continued

after the said 31st March, at the time, and after

the service of the subpoena, or that the defen

dant had any notice thereof; and that it was
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not alleged, &c. that the defendant had, could,

or might, in obedience to the said subpoena,

have appeared at the said asssizes, nor that he

had any notice that the issue would be tried

after the service of the said subpoena, at the

said assize; nor that the trial of the said issue

did in fact take place at the said assizes in the

said subpoena mentioned, and not at a subse.

quent or other assizes; and that the replication

was an insufficient answer to the plea, and was

in other respects uncertain, informal, and

defective.

The defendant, in the demurrer book,

marked the point for argument, that he would

contend that the service of the subpoena was

insufficient after the day mentioned therein,

and appointed for his appearance.

Butt, in support of the demurrer, contended

that the declaration was bad, and that the

subpoena having been served the day after the

time fixed for the appearance of the witness in

Court, no action could be maintained for diso

bedience. It did not appear that the assizes

werc continued after 31st March, nor did the

declaration make any of those allegations, the

absence of which was pointed out in the de

murrer. [Alderson, B.-The declaration states

that the issue was tried at the assizes]. The

commission day was in law the whole assize.

It was not stated either that the production of

the documents would have enabled the plaintiff

to obtain a verdict; and it was not alleged that

he was nonsuited in consequence only of the

non-production of the documents in question,

but in all the precedents there was a special

allegation upon this point... [Parke, B.-In

Masterman v. Judson, 1 M. & S. 387, the form

here used was held sufficient]. But in that

ease it was stated that “by reason thereof, and

on no other account, the plaintiffs were non

suited.” So also in Amey v. Long, 9 East,

473, the plaintiff said that he had a good cause

of action; and without some such averinent

the plaintiff did not appear to have sustained

any injury. [Parke, B.-That rather goes to

the amount of damage than to the right of

action. In Mullett v. Hunt, l C. & M. 752, it

º, had a good cause of action in the original suit

ºnwas not requisite; and that it was sufficient if

it appeared that he must necessarily have had

such a cause of action]. The averinent there

was different to that in the present case; for it

was alleged that by reason of the defendant’s

non-attendance, and because the plaintiff could

not safely proceed to trial without his testimony,

he was forced and obliged to withdraw the

record; and that was considered to imply the

existence of a good cause of action. The plea
was a sufficient answer to the declaration. In

Alexander v. Dixon,8Moore 387; and 1 Bing:

366, it was decided that an attachment would

not be granted where the subpoena was served

subsequently to the day appºinted for the trial.

Parke, B.I.The ground'of that decision was,

that the defendant had no notice that the cause

had not been tried when he was served.]." The

cause of action was the non-appearance 'ac

cording to the exigency of the writ. -

Superior Courts: Erekauer of Pleas.

Burstor, contra, was directed to confine his

argument to the question whether the aver

ment of the trial taking place at the same

assizes was sufficient. He contended that the

identity of the assize was sufficiently established.

The assize was alleged to have taken place at

a certain time .# place, and the subpaena

agreed with that; and then it was said that

the defendant could and might have appeared

in obedience to the writ, at the trial.º.

Lord Ahinger, C. B.-In order to make the

declaration consistent with good sense, it must

be taken to mean that the trial took place at

the time and place mentioned in the subpoena.

At first I was in doubt whether it was suffi

ciently shown that, the plaintiff had a good

cause of action in the first suit; but I concur

with Lord Lyndhurst in the opinion expressed

by him in Mullett v. Hunt, that no evidence

could be material in the cause, unless the

plaintiff had a good cause of action; and

therefore, that an averment that the evidence

is material, and that by reason of its non-pro
duction the}; was nonsuited, is "suff

cient. The plaintiff could not support his de

claration with this averinent, unless he proved

that he had a good cause of action in the
original suit. - - - . . . .

arke, B-The defendant can take advan

tage of such objections only as arise, upon
general demurrer; and therefore, although

upon special demurrer, I think the declaration
would have been bad upon the pºint of there

being no averment of the cause having. been

tried at the same assizes; he cannot now have

our judgment upon that point. As to the

supposed want of an avermént of the existence

of a good cause of action in the original suit,

it is not now necessary to prononnce an opi

nion, whether, generally, such an averment is

material or not. If a person bring an action,
and a certain witness is material to support his

| case, the service of the subpºena implies that

it is the duty of the*...*. It is

not requisite, in order to constitute that duty,

that the party should have a good action, but

| a good cause of action; and it appears from

was decided that an allegation that the plaintiff ºfullett v. Hunt, that an allegation that the

defendant could have given material evidence

for the plaintiff, and that the plaintiff could

not proceed safely to trial without his atten

dance, is sufficient after verdict. Here it is

| said that the production of the documents was
*"...P.material, that the plaintiff was nonsuited

by reason of the non-attendance of the witness;

and then, assuming it to be necessary to shew

that the plaintiff had a good cause of action, I

think this is sufficient. There is a further

uestion, as to whether an action will lie for

isobedience to a subpeena served on 2d April,

requiring the party's attendance on the 31st

March. It is quite a different question

whether an attachment will lie; but it appears

to me that if the subpoena be served so late that

the party cannot appear upon the first day,

| then, quoad the first day, it is an impossibility,

and he cannot be rendered liable for his de

fault; but the duty continues from day to day
until the cause is tried. : ; ; ºlºmbº
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º,Bºſtºl
-- º:ºn-" v. Latell,

riºt. 39;H X hèq. ºut-º-º-º:

-bedeilºsºlinaiotău-sºlo wºmeº

is sºld mºst ºved on bºlſ, ºn 9size, adº

scount on ANAccount stated-Allegation

assis bise ºn ti nº of THAIB-nº quin bºnº

ºsºft is not necessary that a count on an account

stated, should cuntain any tillegºrion of the

sº extine when the account was stated.º.o.

... Thºrºſion in this action alleged the

efendant to be indebted to the plaintiff on

*the 20th

ºflá

------

20th August, 1838, in 50l., for goods sold

délivered; and in the further sum of 50l.

r ſhoney found to be due upon an account

º

ſ -

-- n-stated between theim. The defen

tºdemurred specially to the second count,

ſing for eanse that there was no time
º the account was stated.

- }}. of the demurrer, contended

at the form here adopted was at variance

h the old and the new form. Fergusºn y.

#". 4 D. P. C. 513, was expressly in

point." " '

º "Phºnes, contrö, submitted that that case

*ſū’īā' ºdº", i.e. i.i. upon

this pºint § Court of Queen’s Bench had

-- eitly legſ. a case of Bingley v. Durham,

ºfº yet reported, where a forum

º that here used was held good; and

the é ºft of giving judgment for the defendant
-----º: to create an artificial distinction.

ill, in reply, cited Higgins v. Highfield,

ast, 407; Dunsor v. Richardson, 14 East,

º ; and}. Thelwall, 4 D. P. C. 409.

... The Cºurt said that it was ºf great impºr

º ge that the decisions of the Court should be

º ifºrm, and they would therefore make an

uiry in reference to the case cited in the

ºqueen's Bench.
usº a. --- Cur. adu. vult.

ef d'Alinger, C. B., subsequently gave the

#Iment of the Court, The Court of Queen's

Bench have recently decided that it is not

łcessary to allege a time when the account

is” tated, and we agree with that decision.

It would be well if, by some bold act, the
tº of justice would altogether repudiate

º objections like the present;

Our judgiment is in favour of the count, and
-- - - - T--

agº? the demurrer.
º- --- -

Judgment for the

º T. 1839.-Excheq.
a seºuſ

wada on - -----

1.T.

asºul

toº ºf

alſº b

ge tº ºur

noideº

ensongs

*dj ºnslo

…sº retº a

ºffidizzo'ſ {". Seal Day–Appeal

ºn all to now

CHANCERY SITTINGs.

Previous to Easter Term, 1839.

33rfare the Larry Chaitreſſºr.

AT LIN colN's INN.

Thursday...April 98 Motiºns and Adjourned
veſſ.Tºfº, Petitions: ºº "º

wednesday. 10 Päiºn."

- r tº -- º

| yº. - # Remaining Petitions, and

º day. ºf; *Appeals.ºggs ºn
|-

-

-

plaintiff.-Leaſy. Lees, -

- | Monday

| Saturday, .. º Demurrers, Excep

- Friday, -- 3|
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alsº

Yºu": *** aſ nº ºne ball

ºn in EAsteR TERM-Atºſſestminster.

Monday ... 15 AppealMotions &Appeals

Wednes: ay. 17 º tº hiº

Thursday". 18 ºº

Sº, . . § Appeals and Causes. -

Monday ... 22

Tuesday ... 23 º t

Wednesday .. 24) ºn

Thursday 25 Appeal Motions.”
Friday 26 ºu

Saturday 27 as

Monday .. 28). Appeals & Causes. º

Tuesday .. 29 º

Wednesday May 1 - º
------

Thursday .. 2 Appeal Motions.
Friday y 3 PI

Saturday

Monday

Tuesday .. 7

Wednesday .. 8 Appeal Motions.

Such days as his Lordship is occupied in the

House of Lords, excepted. -

; Appeals and Causes.

--

- º

33rfare the Úire Chancellar." nº

AT LINcolN’s INN. ar

Tuesday...April 9 The Seal Day—Motions.

Wednesday... 10 Petitions. -

Thursday . ll Motions.

N.-: Short Causes, unopposed

Friday ... 12 Petitions, and ditto,

Saturday 13 { Motions and Remaining

Petitions, ºn on nº

Easter TERM-At Westminster.ºſius

Monday...April 15 Motions, º
Tuesday ... 16 || Pleas, Demurrers, Excep

Wednesday ... 17 } tions, Causes, and Fur

Thursday ther Directions."18

- Short Causes, unopposed

Friday 194';...] #!"

jºy -- 3. Pleas, Demurrers, Excep

sions, Causes, and Fur

Tuesday ... 23 ther Directions.

Wednesday .. 24

Thursday 25 Motions.

- Short Causes, Unopposed

Friday ... 26 Petitions, previous to

General Paper.

tions, Causes, and Fur
Tuesday ... 3ſ ther Directions.

Wednesday May 1

Thursday -... 2 Motions.

Short Causes, unopposed

Petitions, previous to

the General Paper.

Saturday, .. 4 ſpleas, Demurrers, Excep

Monday. .. | tions, Causes, and Fur

Tuesday, ..., 7 l... ther Directions,

Wednesday... 8, Motions. . .

* —sº ºdºuinoº



4 64

38efore the ſhaster of the 33dIIs.

Previously to, in, and after Easter Term, 1839.

AT THE ROLLs.

Tuesday, April 9 Motions.

Wednesday ... 10 Pleas, Demurrers, Cau

Thursday 11 - - -

Friday 12 SeS, Further Directions,

Saturday 13 and Exceptions.

At Westminster.

Monday 15 Motions.

Tuesday 16%º: in the General

Wednesday ... 17 -

Thursday 18

Friday 19 || Pleas, Demurrers, Cau

Saturday 20 ) ses, Further Directions,

#. : and Exceptions.

Wednesday 24

Thursday 25 Motions.

Friday 26

Saturday 27 | Pleas, Demurrers, Causes,

}. - ; Further Directions, and

uesday ... : Exceptions,Wednesday May 1 J p

Thursday 2 Motions.

Saturday .. 4 Further Directions, and

Monday 6 Exceptions.

Tuesday .. 7{ Petitions in the General

Paper.

Wednesday .. 8 Motions.

At the Rolls.

9ſ Short Causes after swear

ing in Solicitors.

Short and Consent Causes, and Consent Peti

tions, on Wednesday the 10th, Wednesday

the 17th, Tuesday the 23d, and Tuesday the

30th of April, and on Thursday the 9th of

May, at the Sitting of the Court.

Friday ... 3} Pleas, Demurrers,Causes,

Thursday

COMMON LAW SITTINGS,

Cummum 33Icaä.

In and after Easter Term, 1839.

In Term. -

MiDDLESEX. LONDON.

Wednesday...April 24 || Friday ... April 26

Wednesday ... May 1 | Friday May 3

After Term.

Thursday May 9 || Friday ... May 10

The Court will sit at ten o’clock in the fore

noon on each of the days in Term, and at half

past nine precisely on each of the days after

Term. -

The causes in the list for each of the above

sitting days in Term, if not disposed of on

those days, will be tried by adjournment on

the days following each of such sitting days.

On Friday the 10th of May, in London, no

causes will be tried, but the Court will adjourn

to a future day.

Common Law Sittings.-Editor's Letter Bor.

Gºrtbequer of $31cas.

In Term.

MIDDLesEX.

1st Sittings. Wednesday ... April 17

By Adjournment {#. -- ;
(if necessary), $ºy ... .. 20

2d Sittings. Monday ... April 2,

By Adjournment |Wºy. Mº"
(if necessary), Thursday ... 2

London.

1st Sittings. Wednesday April 24.

By Adjt. (if necessary), Thursday, April 25.

2d Sittings. Saturday, May 4. -

By Adjournmt. (if necessary), Monday May 6.

After Term.

MiDDLESEX.

Thursday, May 9.

London.

Friday, May 10th. To adjourn only.

No Special Juries will be taken in or after

Easter Term, (revenue causes excepted).

The Court will sit during Term at ten o’clock.

See Queen’s Bench Sittings, p. 383, ante.

THE EDITOR'S LETTER BOX.

It has been suggested by a learned friend,

that we should each Term give the Lists of

Causes in the different Papers of the various

Courts, that is, of such Lists as are not printed

by the Officers of the Courts. Where they

are printed, such as the Nisi Prius Causes, it

would be an unnecessary occupation of our

limited space. This is a modification of a

former proposal, which we deemed inexpe

dient to adopt, especially as only a few of our

subscribers had expressed a wish on the sub

jeet. We still think it useless to give Lists of

Causes from Term to Term which cannot be

heard for more than two years to come ; but

we propose to give a List of such number of

Causes as each Court can be expected by any

ossibility to hear in regular course during the

erm or the Sittings after. We shall be glad

to know whether this will be acceptable to

our readers.

We hope soon to notice Mr. Blaxland's

learned and ingenious Digest of the English

Law, arranged in the order of the Code

Napoleon. -

The letters of J. W. W. and “An Articled

Clerk,” have been received.

In the List of Undersheriffs, p. 394, the

Acting Undersheriff of ſºurcester should have

been stated to be Mr. Edward Corles of that

city, instead of Mr. Gillam.

The Bills in Parliament relating to the Law

remain, of course, in the same state as last week.
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–“Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

THE PROGRESS OF LAW REFORM.

PARLIAMENT has met again, and the real

business of the session is now to be done.

In the great conflict of parties which is

about to take place, all minor matters will

receive but little attention; but when this

is once over, time will probably be found

to discuss the important bills before the

House of Commons relating to legal re

form, the state of which we now propose

to inquire:—

Lord John Russell's bills" relating to the

administration of justice in the provinces

are first in importance. They come on for

the second reading on the 19th of this

month, and they are to be taken in connec

tion with twenty-five private bills for small

debts courts (see the list, post, p. 480),

which will probably pass, if some general

measure be not introduced. If it be ad

mitted that some such measure is generally

called for, and this, we think, can hardly be

disputed,—our duty is to see that it passes

in the least objectionable form. The Lord

Chancellor, in the recent debate on the sub

ject in the House of Lords, said, that the

great practical objection to the establish

ment of a good system for the local adminis

tration of justice, was the expence,—the

fund from which the remuneration to the

judges and other officers should come.

We certainly think that it should not

come out of the pockets of the public. It

should be borne by the locality which is to

be benefited by it. With these bills perhaps

we may class the bills introduced for the

improvement of the Metropolitan Police

Courts," and for further improving the Police

. * See these bills ante, pp. 405, 422, 452;

and post, p. 469. -

* Printed ante, p. 353.

vol. xv.II. – No. 520.

HoRAT,

of the Metropolis, the latter of which has

caused no little uproar on the the other side

of Temple Bar. It is highly probable that

this bill will be abandoned, or at any rate

much modified. The former bill we hope

may pass with its main provisions untouched.

The bill next in importance, is the bill

for the Enfranchisement of Copyholds, which

we have also given at considerable length.*

As far as we can learn, this bill is very likely

to pass into a law, with some further altera

tions in Committee. Three modes of en

franchisement are provided for by it. I.

Voluntary enfranchisement, under the di

rection of the Tithe Commissioners. 2.

Compulsory enfranchisement, under the di

rection of the Tithe Commissioners, and

3. Enfranchisement not under the direction

of the Tithe Commissioners. To the first

and third modes no objection that we have

heard of, has been raised at all; and the

opposition to compulsory enfranchisement

has greatly diminished. Besides, as the bill

now stands, the apparent harshness of this

proceeding is taken away by the clause

which has been inserted in Committee,

which allows the lord and the majority of

the tenants of any manor, to exclude such

manor from the operation of the bill, if they

shall see fit. We believe that very few

manors will shut themselves out from the

benefits and facilities given by the bill to

all parties interested in copyholds. This

bill passed through Committee before Easter,

and the further consideration of the report

stands for the 17th of this month. We

hope, however, to see the question of com

pensation of stewards put on a more satis

factory footing than that on which it now

rests.

Sir Edward Sugden's bill for the Protec

* See ante, pp, 353, and 419.

2 H
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tion of Purchasers from Crown Debts, to

which we lately adverted, has never yet

been brought in.

this bill, which is much wanted. Serjeant

Talfourd's Copyright Bill has not yet passed

through Committee.

An important document hasjust been laid

before Parliament, which we shall imme

diately, according to our custom, lay before

our readers by way of Appendix,-we mean

the Fourth Report of the Criminal Law

Commissioners, the only Law Commission

now remaining. We have recently called

attention to the valuable series of Reports

of the various Law Commissions, and

this last is by no means least, either in

the character or reputation of its authors,

or in the importance of the subject it em

braces. It is, indeed, like the Fourth Report

of the Real Property Commissioners on

Wills, not so much a statement of what the

law should be, as the law as it now stands.

We shall call the particular attention of

our readers to it in our next Number: we

now only wish to view it in one of its lights;

we consider it as the first step to that gene

ral consolidation of the Statute and Common

Law of England, which we have very re

cently recommended, and which has long

been demanded, as well by the profession as

the public. ..

... This Report is, in fact, neither more nor

less than a Digest of Criminal Law, which

now has very great authority, but which

we believe will soon be clothed with the

greatest; it is, as we think, the first blow

laid at the root of that overgrown mass of

learning and rubbish intermixed, of which

our law libraries are composed, and as such

it deserves our utmost attention.

*LIABILITY OF DIRECTORS OF

"... COMPANIES. I. .
**

- is ºn , º

BY stat. 5, Geo. 4, c. 160, s. 1, all, action

brought against the Saint Patrick's Assu

rance Company of Ireland were to be pro

secuted against the Secretary for the time

being, or against any member of the com

pany as the nominal defendant for them

and on their behalf; and by s, 4, execution

upon any judgment in such action might be

issued against any member or members

for the tine being of the Company. An

action having been brought and judgment

obtained against the Secretary, it was held

that execution could not lawfully issue

against another member of the Company

without having previously, by leave of the

Court, suggested on the record facts to

Progress of Law Reform.—Liability of Directors of Companies.

! shew that the party against whom he so

issued execution was liable as a member of

We shall be glad to see the Company. Bartlett v. Pantland, 1 B.

& Ad. 704. It has also been held, that

where a statute permitted the trustees to

sue and be sued in the name of their clerk,

execution could not issue against the clerk

personally. Wormwell v. Hailstone, 1 Bing.

668; 4 Moo. & P. 512. These cases have

been followed in a case recently decided.

By the 4 & 5 W. 4, c. 69, s. 3, it is enacted,

that all actions, suits, and proceedings, whe

ther at law or in equity, or otherwise, to be

commenced, instituted and prosecuted by

the [West Cork Mining] Company against

any person, may be lawfully commenced,

&c., in the name of the person who shall

be, for the time being, the managing direc

tor of the said Company, as the nominal

plaintiff or party proceeding for or on be

half of the said Company; and by the 1

Vict. c. 88, which was an act for amending

the former act, it was declared lawful for

any person entitled to take out execution

in respect of any judgment already obtained

or hereafter to be obtained against any ma

naging director as a nominal defendant for

and on behalf of the Company to levy the

amount of the damages and costs upon the

reserved fund of the company, and all other

property whatsoever of the company. Un

der these acts it has been held by the Court

of Exchequer, that it had no power to order

execution to issue against the managing

director, as the statutes did not make him

personally liable. “Upon the third section

of the 5. Geo. 4, c. 168, alone,” said Mr.

Baron Parke, “it would seem that the di

rector for the time being, who should be

selected as a defendant, could not be made

personally responsible. He is a ‘nominal’

| defendant only.” “We cannot suppose that

the legislature meant such a defendant to be

personally liable. But it would be very

unjust if they had not provided some re

medy. They might have enacted, that after

a recovery against a nominal party, each of

the partners at the time the cause of action

arose, should be individually liable, a re

medy which was given by the statute es

tablishing the St. Patrick's Insurance Com

pany, upon which the question arose in

Bartlett v. Pentland. It does, however,

provide by the 15th section, explained by

the subsequent statute 1 Vict. c. 88, s. 8,

that it shall be lawful for one who has re

covered judgment against a nominal defen

dant to levy the amount on the reserved

fund, or on any other property of the com

pany, and this remedy, which is thus pro
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vided, is one of a different character to that

which the creditor would have had at com

mon law if he had sued the whole of the

partners, for he could have only taken the

joint or several property of those who were

partners at the time of the contract; but

this act enables him to take all the joint

property of the partners at the time of the

execution executed, whether they were

partners or not at the time of the contract.

We therefore think that the defendant

cannot be made in any way personally re

sponsible, and the rule must be discharged.”

Harrison v. Timmins, 4 Mee. & Wels. 510.

NOTICES OF NEW BOOKS.

The Conveyancer's Assistant; or a Series of

Precedents in Conveyancing and Commer

cial Forms, in Alphabetical Order, adapted

to the present State of the Law and Prac

tice of Conveyancing; with copious Pre

faces, Observations, and Notes on the

several Deeds. To which are added, the

late Real Property Acts; and the latest

Decisions thereon. By George Crabb,

Esq., Barrister at Law. The Second

Edition, revised and enlarged. In two

Volumes. London: Henry Butterworth.

1839.

WE noticed the first edition of this work in

our 9th volume, p. 118, (13th Dec. 1834;)

and congratulate the learned author on the

success of his labours, evidenced by the de

mand for a second edition. The former

work avowedly followed “after the man

ner of Jones's Attorney's Pocket-Book;”

but it will be observed by the above title

page of the present edition, that Mr. Crabb

has discarded the aid of his humble pre

cursor, and now embarks on the capital of

his own reputation. There are certainly

some advantages in pursuing the track of

successful predecessors, and amongst these,

as not the least, may be reckoned the value

which is set by lawyers in general on pre

cedents to which they have been long

accustomed. Mr. Crabb's work, however,

is far more extensive than “the Attorney's

Pocket-Book,” and he now therefore pro

perly ventures before the profession on his

own merits.

Having, in noticing the first edition, de

scribed the scope and plan of the work, we

shall now add Mr. Crabb's statement of the

improvements and additions which he has

made to it:

“A reprint of this work being called for,

the editor has availed himself of the oppor
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tunity to make such improvements as he

trusts will give the work additional claims to

public approbation. Amongst other things,

he has added a preface and some precedents,

relating to abstracts of title; and in the ap

pendix, has given an abstract of seventeen of

the most important acts which have been

passed within the last few years, relating to

real property and conveyancing, together with

annotations, explaining the changes intro

duced by these statutes, and the latest deci

sions of the Courts as to the construction of

the several provisions therein contained.”

We observe that Mr. Crabb has con

tinued the plan, adopted in the first edition,

of using contractions and abbreviations of

words to the utmost possible extent, in

order to comprise more matter in his pages.

The frequent recurrence of executors and

administrators, and words of similar length,

may be worth while abbreviating, but we

doubt the utility of directing the printer to

curtail “heirs,” and other words of that

kind. Some of the contractions, also, can

scarcely be intelligible to the young stu

dent, as, for instance, “bent.” for benefit.

This, however, is a piece of very minor

criticism. The substantial and important

parts of the work have been carefully re

edited, and the additions, with the recent

cases, render it a valuable collection for

present use in the altered state of the law

of real property. N

As an illustration of Mr. Crabb’s labours,

and a specimen of his stile and method, we

extract the following introductory remarks

on abstracts of title:

“1. It is usual for solicitors to make ab

stracts of all writings deposited in their hands

for any purpose, as they can thereby become

most intimately acquainted with their contents,

and best discover any defects therein, and

whether any deeds are wanting which ought

to be produced. In all cases of sale such ab

stracts are of the first importance, in order to

show the title of the vendor, and ought to be

prepared with the greatest accuracy, so as to

obviate any important questions which may

arise on a careful examination and compari

son of the abstract by the purchaser’s solicitor

or counsel. The abstract must be prepared,

and the deeds produced, at the vendor’s ex

pense; and if the deeds are in the hands of

third persons, he must defray the charges oc

casioned by the purchaser's solicitor being

obliged to go to the place to examine them.

Sharpe v. Page, cited in 1 Sugd. W. & P. 449,

9th ed. In order to relieve himself from all

liability, the solicitor must lay all deeds before

counsel; if he withhold any, he does so at his

own peril. Ireton v. Pearman, 3 B. & C. 813;

5 Dow. & Ry. 699.

“2. Every abstract of title usually com

mences at least sixty years back; 1 Prest.

Ab. 5; Bythw. Noy.# and it does not ap

2 H 2
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pear that any material alteration can, for the

present at least, be made in the length of ab.

stracts. Notwithstanding the 3 & 4 W. 4, c.27,

s.l7, has limited the period to forty years, beyond

which an adverse possession becomes mostly

indefeasible; yet cases may arise, particularly

where there is a subsisting tenancy for life,

which will, render an earlier title necessary.

Haye's Introd. Comm. App. 197; 9 Jarm.

Bythw. 416; 1 Sugd. W. and P. 33), 9th ed.

(See also Abstract of the 3 & 4 W. 4, c. 27,

Append. No. ix.) But an abstract should not

commence with any deed depending on any

prior instrument, as an appointment in execu

tion of a power, or showing an entail, or re

ferring to a will or another deed, as the pur

chaser's solicitor will require the production

of the deed creating the power or entail, and

the assurances by which the entail was barred

in the will or deed referred to. I Prest. Ab.7;

Bythw. Noy. 157.

“3. Every abstract has a head or title, which

should show the name of the person whose

title is to be considered, the estate he has, and

the lands, &c. to which it relates, in this man

ner—“An abstract of the title of A. B. to the

fee simple of the manor of , in the

county of ,” or, “to the farm in the

parish of, &c.” When an abstract relates to

ands under different titles, in different shares,

or under different tenures, as freehold, copy

hold, &c., the abstract of each farm or dif

ferent property should be arranged separately,

and the title should be varied accordingly, in

this manner—“As to the freehold part of the

said farm, or as to the fourth part of the said

lands which descended to C. D.” 1 Prest. Ab.

40; Bythw. Noy. 156. -

º, “4. Abstracts ought to contain all the ma

terial parts of every instrument, which vary

according to the nature of the instrument.
be abstracted. Deeds—Abstracts of deeds

generally should contain, first, the Date; se
condly, the Names of the Parties, their Places

of Residence, and their Character as heirs,

executors, and the like; thirdly, Recitals,

their substance or purpose;º, the Wit

nessing Part, including the consideration,

which ought, particularly in annuity deeds, to

be set out fully, the Receipt Clause, Qperative

Words, and Parcels, to be given fully in the

first deed, and the heads. ofºº words;

fifthly, the Habendum, including all, uses,

trusts, and powers, verbatim, also conditions,

provisoes, and covenants, with exceptions as

to encumbrances; sixthly, the Execution, At

testation, and Receipt endorsed. Abstracts

of particular deeds must contain additional

particulars. . In the abstract of an Appoint

ment should be set out the power out o which

it arises, also the power of revocation, if there

be one; also the execution and attestation

very accurately. The abstract of an Exchange

ought to contain the eviction clause, also the

powers and saving clause given fully. The

abstract of a Bargain and Sale must state whe

ther by indenture or deed poll, and the con

sideration must be set out very carefully, as

also the time of enrolment. The abstract of
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an Award under an inclosure act, should be

preceded by showing the title to the lands in

respect of which the allotment was made; the

authority of the eonmissioners, “By virtue of

an act passed, &c., by the award bearing date,

&c., was allotted all that, &c.;” and, lastly,

the enrolment of the award. An abstract of a

Feoffment ought to state grant of title deeds.

if any, warranty of title, and endºrsement of

livery of seisin. In the abstract of a Lease,

the title of the person who granted the lease

ought to be shown, if the purchaseribe not

precluded by the contraet from requiring it;

and if it be an under-lease, the title of the

original, and all under-lessors, should-be-de

duced. } Prest. Ab. l l ; Bythw. Noy. 157,

(See Agreements for a lease, Obs. 6.) Acts

of Parliament.—An abstract of an Act of Par

liament, otherwise called an “Estate Act,”

should state the session when it passed, and

the day when it received the Royal assent, the

title of the act, the enacting chause, indemnity

to purchasers, and saving clause. When any

local Inclosure Act is to be abstraeted, it

ought to show any variations from the pro

visions of the general act. Prest. Ab. 165.

Fines.—The abstract of a Fine should state

the term and the court in which it was levied.

the names of plaintiff and defendant, what

kind of fine, description of the parcels, and

proclamations. Prest. Ab. 158; Bythw. Noy.

159. Recoveries.—The abstract of a Recovery

should show the term in which it was suffered,

names of demandant, tenant, and vouchees;

parcels, and the county in which they are

situated; also the time at which the writ of

seisin was returnable, and seisin delivered. Ib.

Wills.-An abstract of a Will should contain,

the name and description of the testator, the

words of the gift or devise, and every expres

sion in the will in any manner: abridging,

giving over, or charging the property, as

nearly as possible in the words of the testator;

'the execution and attestation; the death, of

the testator, and generally of freehold pro

perty, who was the testator's heir athis death;

also if there be a confirmation of a will by the

heir at law; the appointment of executors;

the court where and by whom proved; toge

ther with the date of the probate, and in a

register county, the registry; eodicils which

revoke a will should be given according to

the order of the dates; also, in cases of repub

lication, the date of the same. In general it

is advisable that a copy of the will should ac

company the abstract, with the material parts

marked in the margin with a pencil. Bank

ruptcy Proceedings.—When a title depends

upon bankruptcy, the cemmission or fiat

should be abstracted, with its date, and the

names, of commissioners; the clause of a

quorum under a commission; act of bank

ruptcy, and adjudication and appointment of

assignees; all which will appear in the recitals

to the bargain and sale; then the testatum

and habendum, &c., as in other deeds, and

particularly the day on which the bargain and

sale were enrolled, since the deed operates, '

not as in common cases, from the time of its ex
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ccution, but from that of its enrolment. Prest.

Ab. 167. Chancery Proceedings.--Where pro

ceedings in Chancery are to be abstracted, the

time of exhibiting the will, together with the

names of plaintiff and defendant; then the de

cree as far as it materially affects the title, as

by declaring the will of the real estate duly

proved, decreeing a redemption, foreclosure,

partition, &c.; directing a sale in performance

of trusts, or a mortgage to be made, portions

to be raised, and application of the money,

&c., the master's report, with the order for

wonfirmation; and, lastly, the master's ap

proval of couveyance. Prest. 189. Copy

holds.--In abstracting, titles to copyhold es

tates, the date of each surrender and admit

tance should be shown, the person by whom

the surrender was made, the admittances or

grants, by the lord, upon forfeitures, &c., the

*lands, which are surrendered or to which ad

mittance is granted, also the admittance of

*the heir as such, the surrenders made to the

ºuse of the will, and whether made generally

*or specially. The will, if any made in pur

suance of the surrender, should also be given.

i Prest. Ab. 202. . . . . . .

“5. Besides the parts of deeds, &c., as

above - mentioned, the alistract, should con

* tain, or be accompanied by, a correct state

* ment of facts which in any way relate to the

deduction of the title, as births, deaths, mar

riages, &c., together with all documentary evi

dence serving to verify and authenticate the

facts, as certificates of marriages, births, or

burials, either from the minister of the parish,

or, under 6 & 7 W. 4, c. 86, ss. 35, 37, from

the Registrar; probates of wills, in the case of

executorship; letters of aduministration, in the

case of intestacy and administration ; a pedi

gree to prove a descent, or an affidavit from

some member of a family to prove a failure of

issue.” Declarations in families, gravestones,

entries in Bibles, and other authenticated evi

dences, will be admitted, which are free from

all icion. Whitelocke v. Baker, 13 Wes.

5ll. So, recitals in deeds will be adunitted as

evidence of deeds lost, and even private written

ºlocuments, as entries in a deceased attorney’s

book of charges for executing a deed. Shipwick v. Shirley, 11 Wes. , 64. A f

ought likewise to contain every encumbrance

affecting an estate, and should therefore con

tain any judgment by which it is affected. In

case of either negligence or wilful omission, a

purchaser may have his remedy in equity

against the solicitor as well as the vendor.

Arnot v. Briscoe, 1 Wes. 95; Richards v. Bar.
ton, 1 Esp. 268.” ºn

* . º gº
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NEW BILLS IN PARLIAMENT.
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COUNTY COURTS.

[Concluded from page 455.]

60. Cross Judgments.-That if there shall

be cross judgments between the parties, ex

An, abstract ||

who shall have obtained judgment for the

larger sun; and so much only as shall remain

after deducting the smaller sum, and satis

faction for the remainder shall be entered, as

well as satisfaction on the judgment for the

smaller sum ; and if both suins shall be equal,

satisfaction shall be entered upon both judg

inent S. -

61. Action in Superior Court.—That no suit

shall be brought in any court upon any judgment

of the county court in any such action as afore

said. - - *

62. Ewecution out of the county.—That it

shall be, lawful for any bailiff of the county

court, to whom a warrant or precept of exe

cution shall be directed against the body or

goods of any defendant according to the pro

visions of this act, in case he shall not find

the defendant, or sufficient goods and chattels

of the defendant within the jurisdiction of the

said court, to apply to any justice of the peace

acting for the division or place in which such

defendant, or his goods and chattels, shall be

out of the jurisdiction of the said court; and

such justice of the peace is hereby authorised

and required, upon such officer producing such

warrant or precept, and making oath (which

such justice is hereby empowered to administer)

that the same has been duly issued out of the

said county court, and that the person or goods

and chattels (as the ease may be) of the defen

dant, is or are not to be found within the juris

diction of the said court, but is or are believed

by such officer to be within the division or

place where such justice usually acts, to sign

his name on the back of such warrant or pre

cept; and thereupon such bailiff shall have

power to take the body or goods and chattels

of such defendant (as the case may be) where

soever the same shall be found within such

division or place, and deal therewith in like

manner as if the same had been taken

within the jurisdiction of the said court;

and all constables and other peace officers are

hereby required to be aiding, within their re

spective jurisdictions, in the execution of the

warrant or precept so indorsed as aforesaid.

63, Execution to be superseded on payinent

of debt and costs.

64, Plaints in replevin.—That all actions of

replevin and upon replevin bonds granted to

the sheriff, shall be brought without writ before

the said judge and suitors in county court as

sembled, and shall not be removeable into any

other court where the sum demanded and due,

or the damage in respect of which the distress

shall have been taken, shall not be more than

the sum of fifteen pounds, provided that the

| title to any land, or to any tithe, toll, market,

fair or franchise, or to the whole or any part

of the distress, shall not be in question in any

such action.

65. How actions of replevin may he removed.

—That in case either party to any such action

of replewin, or upon any such replevin bond,

shall declare to the county court that the

title to land, or to any tithe, toll, maket, fair,

or franchise, or to the whole or part of the dis

ecution shall be taken out by that party only tress, is in question, and that the damage in re
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spect of which the distress shall have been

taken is more than the sum of fifteen pounds,

and shall become bound with two suffieient

'sureties, to be approved by the receiver of the

court, as hereinafter provided, in such sums as

to the judgeshall seem reasonable, regard being

had to the nature of the claim, and the alleged

a value of the property in dispute, or of the

damage done to prosecute the suit with effect

and without delay, and to prove before the

court by which such suit shall be tried, that

such title as aforesaid is in dispute between the

parties, or that there was ground for believing

that the damage done was more than fifteen

pounds, then and not otherwise the action may

he removed before any court competent to try

: the same, in such manner as hath been accus

tomed.

66. Possession of small tenements.--That

when and so soon as the term and interest of

the tenant of any house, Iand or other corpo

real hereditament, whereof the rent payable in

respect of such tenancy did not exceed the

rent of twenty pounds by the year, and upon

which no fine shall have been reserved or made

payable, shall have ended or shall have been

duly determined by a legal notice to quit,

and such tenant, or if such tenant do not ac

\tually occupy the premises, or occupy only a

part thereof, any person by whom the same or

any part thereof shall be then actually occupied

shall neglect or refuse to quit and deliver up

possession of the premises or of such part

thereof respectively, it shall be lawful for the

landlord or his or her agent to enter a plaint in

the county court to be holden under this act,

person so neglecting or refusing, which sum

mons shall be in substance in the form given

in the schedule annexed to this act: and if the

ſatºther time and place*ś and show

cause to the contrary, and shall still neglecto

1 refuse to deliver up possession of theº

then in possession, to the said landlord or hi

or her agent, it shall be lawful for such land

lord or agent to give to the court proof of the

of the tenancy, with the time or manner there

of, and where the title of the landlord has ac

crued since the letting of theF.

and upon proof of service of the summons and

of the neglect or refusal of the tenant or oc

cupier, as the case may be, it shall be lawful

and seal to the sheriff of the county, requiring

and authorising him to give possession of the

premises to such landlord of agent, and such:

sheriff to enter upon the premises by himself

or his officers, or with the power of the coun

ty, and to give possession accordingly as upon

ways, that entry upon any such warrant shall

not be made on a Sunday, Good Friday or

Christmas day, or at any time exeept between

New Bills in Parliament.

the afternoon : Provided ... * nothing

herein contained shall be deemed to protect

any person by whom any such warrant shall be

sued out of the county court from any action

which may be brought against him or her by

any such tenant or occupier for or in respect

of such entry and taking possession, where

such person had not at the time of suing out

the same as aforesaid lawful right to the pos

session of the same premises. . . . . .

67. Summons,—That such summons as last

aforesaid may be served either personally or by

leaving the samewith some person being in and

apparently residing at, the place of abode of the

person or persons so holding over as aforesaid:

provided, that if the person or persons so hol

ding over, or any or either of them, cannot be

found, and the place of abode of such person

or persons shall either not be known, or admis

sion thereto cannot be obtained for serving

such summons, the posting up of the said sum

mons on soune conspicuous part of the premi

ses so held over shall be deemed to be good

º upon such person or persons respec

tively. . . .

68. Protection of Judge, &c.—That it shall

not be lawſul to bring any action or prosecution

against thejudge of the county court, or against

the clerk by whom such warrant as aforesaid

shall have been issued, or against the sheriff or

undersheriff, or any officer or other person by
whom such warrant may be executed, for is.

suing such warrant or executing the same re

spectively, by reason that the person by whom

the same shall be sued out ...}not lawful right

to the possession of the premises. . . . .

ºf 69, Landlord.—That where the landlord at

the time of applying for such warrant as afore

said had lawful right to the possession of the

premises or of the part thereof so held over

as aforesaid, neither the said landlord, nor his

agent, nor any other person acting in his be

half, shall be deemed to be a trespasser by rea

son merely of any irregularity or informality

in the mode of proceeding for obtaining posses

sion under the authority of this act, but the

party aggrieved may, if he think fit, bring an

action on the case for such irregularity or infor

|mality in which the damage alleged to be sus

tained thereby shall be specially laid, and may

recover full satisfaction for such special dam

age, with costs of suit, provided that if the spe

cial damage, so laid be not proved, the defen

dant shall be entitled to a verdict, and that if

proved, but assessed by the jury at any sum

not exceeding five shlllings, the plaintiff shall

recover, no more costs than damages, unless

the judge before whom the trial shall have been

holden shall certify that in his opinion full costs

ought to be allowed.

170. Staying warrant of possession.--That in

every case in which the person by whom any

such warrant shall be sued out of the county

court had not, at the time of suing out the same,

lawful right to the possession of the premises,

the suing out of any such warrant as last afore

said shall be deemed a trespass by him or her

against the tenant or occupier of the premises,

and ºthereupon a summons shall issue to the

tenant or occupier shall not thereupon appear

wor of such part thereof of which he or she i

holding and of the end or other determinatio

right by which he or she claims the possession,

for the judge to issue a warrant under his hand

warrant shall be a sufficient “warrant to the

a writ of habere facias possessionem: provided al

the hours of nine in the morning and four in although no entry shall be made by virtue of
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the warrant; and in case any such tenant or

occupier will become bound with two sufficient

sureties as hereinafter provided, to be approved

by the receiver of the court, in such sum as to

the judge shall seem reasonable, regard being

had to the value of the premises, and to the

probable costs of such action, to sue the person

by whom such warrant was sued out with

effect and without delay, and to pay all the

costs of the proceeding in such action, in ease

, a verdict shall pass for the defendant, or the

- plaintiff shall discontinue or not prosecute his

., action, or become nonsuit therein, execution

upon the warrant shall be stayed until judg

...inent shall have been given in such action of

trespass; and if upon the trial of such action

of trespass a verdict shall pass for the plaintiff,

such verdict and judgment thereupon shali

Supersede the warrant of execution so issued

out of the county court, and the plaintiff shall

be entitled to double costs in such action of

trespass.

...71. Proceedings in Actions of Replevin and

Trespass.--That every such bond shall be made

to the other party to the action at the costs of

such other party, and shall be approved by the

judge and attested under the seal of the court;

and if the bond so taken be forfeited, or if upon

the trial of the action for securing the trial of

which such bond was given, thejudge by whom

it shall be tried shall not indorse upon the re

cord in court that the condition of the bond

hath been fulfilled, the party to whom the bond

shall have been so made may bring an action

and recover thereon: Provided always, that

the court, when such action as last aforesaid

shall be brought, may by a rule of court give

snch relief to the parties upon such boni as

may be agreeable to justice and reason, and

such rule shall have the nature and effect of a

defeasance to such bond. " *** *****, *, *,

...72. Power of committal for. Contempt.—

That if any person shall wilfully insulſ the

judge, or any suitor or officer of the said court

* for the time being, during their sitting or at

tendance in court, or in going to or returning

from the said court, or shall wilfully interrupt

the proceedings of the said court, it shall be

tiff in such action, unless the judge shall certify

in court upon the back of the record, that

there was probable cause of action for more

than fifteen pounds. -->

76. That if any claim shall be made in respect

of any goods or chattels taken, or intended to

be taken, in execution under any such process,

or in respect of the proceeds or value thereof,

by any person nºt being the party against

whom such process has issued, and if the claim

so made shall not exceed the sutn. of fifteen

pounds, it shall be lawful for the judge of the

county court, upon application of the officer

charged with the execution of such process,

and as well before as after any action brought

against such officer, to summon before the said

court as well the party issuing such process,

as the party making such claim, and thereupon

to adjudicate and determine upon such claim,

and to make such order between the parties in

respect thereof, and of the costs of the proceed

ings, as to the said court shall seem fit, and to

enforce such order in like manner as any order

made in any suit brought in such court; and if

the amount of the claim made as aforesaid shall

exceed the sum of fifteen pounds, it shall be

lawful for such officer, if an action has been

brought in any of her Majesty's "Superior

Courts at Westminster, to apply to sueh court

or to one of the judges of such court; and if

no such action has been brought, then to apply

to any one of her Majesty's superior courts or

to any judge of the said courts; and upon sueh

application being so made, the court or judge

to which or to whom it shall be inade shall

use all the powers for the adjustment of such

claim, and for the relief and protection of such

officer, as on the application of any sheriff or

other officer in the case of process issuing out

of such court by virtue of 1 & 2 Will. 4, c. 58.

Provided always, that if it shall appear to such

last-mention
ed, court that the value of the

goods or chattels claimed as aforesaid, or of

the rights of the party making any claim in

respect thereof, do not exceed the sum of

ſiſteen pounds, the party so claiming shall pay

the costs of all the proceedings had as afore

said in the superior court. * *-*.

- law ui for any bailiff or officer of the said court,

with or without the assistance of any other.

person, by the order of*. , to take such

offender into custody, and the "mayim

pose upon any such offender a fine not exceed

ing the sum of five pounds. " " 'irº tº

73. Remedies against bailiffs and other offi

CerS. *** * * **, *, *, , ;

74. Officers taking any fee besides the fees

allowed, to be discharged. ºf .

75, Protection of officers.--That if any per

ºn shall bring any suit in any of her Majesty's

* :Superior Courts at Westminster in respect of

any grievance, committed by a bailiff or officer

of the county court, under colour or pretence

of the process of the said court, except by

leave of a judge of such superior court as

hereinbefore provided, and the jury, upon the

trial of the action, shall not find greater da

mages for the plaintiff than the sum of fifteen

pounds, no costs shall be awarded to the plain

g77. Consequences of bringing actions for

Small Debts in Superior Courts.--That in case

any action shall be prosecuted after the com

ºneacement of this act in any superior court

of record for any cause for which a plaint might

|have been entered in the county court under

this act, and the verdict shall be found for the

plaintiff for a sum not exceeding fifteen pounds,

the said plaintiff shall havejudgment to recover

such, sum only, and no costs, and shall have

execution only against the goods and chattels

of the defendant, and shall not at any time be

allowed to maintain any action on such judg

ment in any court; and if a verdict shall not be

found for the plaintiff, the defendant shall be

entitled to double costs, unless in either case

the judge who shall try the cause shall certify

on the back of the record that the plaintiff had

a probable cause of action for the debt or

damages sought in such action, to an amount

exceeding fifteen pounds.
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78. Distress not unlawful for want of form.

79. Proceedings not to be quashed for want

of form.

80. Limitation of actions for proceedings in c

execution of this act. - * * - * * *

81. Interpretation clause.” - . . . . .

82. This act not to extend to Middlesex, &c. bene
. . . . . . . sº tºº º ſº 9.

*

New Bills in Parliament—on the Doctrine relating to Perpetuities.

sentatives of a particula

and º: states º lis";

principal so invested shº

ase, go bat of the dominiºn
for the time being; but t

º;

rticular

of the particular cl men

! ----- tº tioned." "...a5. ...,'ti id hot

... . . . . . . . ſº ; : * *º the rule against perpetuities In -º- go?

schedule of fees.” ". . " Might "nºt beº gºlſ, of

* * * * 3. *" = |principal and preventing it fºre. in lifting
* . . sº # $3 #. useful ..". and the world- #hiš 1s

.*: §§ 3; ##| doing the very thing for th ºº:
ºr v. ºvi # * :- | which the rule was made?... of hy whº part

- - d 2. "..., | I should answer yes;jº a

‘. . . . . .". - * * * * *; º; i.fm view, see the case of Du ºf Wor

Entering plaint and summons. 0 20 30 folk v%. 1 Vern. 164 Sø and I

Summons to witnesses to at- | should saw all of your corres jºil,
... tend. maſorder . . 1 0 1 tº 6 3 lipon reading this case, be of the sam iñd.

ºlitiºns order. . ... . 10 2.0 2 0}}... ºn probably wonder why I shbū flºot
º: a cause ill a point than whichº: if

the 'ulº.......; 26 80 * 0|ºil consider the following case; they
Everyº of a cause in the 4 0 5 0 7 0 j. iny reason for putting it...Suppé a

off".º, ºr ºf f 0 7 testator bequeathes personal estate to a glarity,
a receiving money out o the principal to be invested in the funds in the

court at the rate of, for every names of trustees, and the dividends to be ap

twenty shillings..... ... 1 0 1 0 1 0|plied to the benefit of the charity in perpetuity.
* in, on first pay- 1 0 1 0|The authorities which I shall mention in an

To The BAI LIFF.

For the service of every summons, order

or other proceeding, on each person on s. d.

whout it is served . . . . . . . . 0 6

For taking the goods or body in execution 3 0

For every mile travelled more than two

from the court to serve summons or
o execute warrant . . . . . . . . -

For every mile travelled in taking iny

ºf person to prison . . . . . . . . . . .
sº tº . . . . .

ºt. ºn, ºil

0 4

• - e -

“. . * * * *

—

on the rºtating to
... * * "º PERPETUITIES. ºriº

...a, ºut ºn-- ºº ".

ºTV the Ellitor ºf the Legal Observer.
Sir, oº, º 'º . . . . ."

Whether it be from the enormous bulk, the

difficulty of discriminating between º
ºferent cases that arise on the law agains

petuities, or from intention, there is, I thi.
one very great anomaly existing on this point -->

at the present tili.e. But being young in, and

perhaps not having as yet sufficiently fathomed

..he mysterious depths of this law, I am, ! must theº
: i , ". . . . . . . . . . . -

confess, unable to counprehend its prinºples:

of decision. Being thus in doubt, and the
- - - . . . . it if ºf fºr tº

same time not considering t:; I, aim

about to state to be a mean one, either' ºr the

consideration of the experienced, or for those

who hope to be so, I am induced to trouble,

but I hope not cumber you, with the follow.

ing points. . . . . . . . . . º. ºeºli

Suppose a testator bequeathes his personal

estate to trustees, in trust to invest the same,

and apply the dividends or interest for the

benefit of a particular person, and his repre

is dif

- p -

swer to this question are the following; viz.

Kirkhank v.#."#.Sº, i.

testator, bequeathed to tr s as follows:

“I give...º: ſº

goods, effects, and personal estate whatsoever,

to be a perpetual endowment or maintenance

for two schools, naming the ..”. This, Righ

|ards, C. B., held, would have been a good be:

quest, if the testator had not raised an implied
... trust for the purchase of land. Johohnson, v.

Suran, 3 Mad. 457, is anotherãº.
bequest of 7100ſ, was made to trustees to be

. out in the funds, and the *:::::::
interest thereof to be applied in providing, a

| proper school-house, and for educating and

clothing a certain number of poor children
| placed in those schools, and for providing

masters, &c.; and, among others, there was a

further bequest of stock to provide 'iº
for several old men and women at Christ

for eter. On reading*...*º:
|Pice Chintellor in this case, it will be per

anxious to esta! º:cº ruling the objection which

| bequests, by overruling the objection whi

was urged, viz. that in order to provideº prº;
per schoolhouse and must be purchaseſ, and

for that reason the particular bequest would

| be void under the Statute of Mortmain; but

e Chancellor said, the trustees are not

obliged to build a school-house : they can hire

oneſ'' It is said .º meant, the

or ever, but tdharity to continue out this intent

may be executed without ..."...".
purchase of land.” There are several more

decisions in the books to the same point,
which are unnecessary to be... t

I will proceed to the case of Davenport v.

Mortimer, 17 L.O., p. 395, where a lunatiº,
before lunacy found, gave to trustees. 3000l.

stock, upon trust to apply the income thereof

for certain charitable purposes therein men
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The point soº
s confirmed by the Pice Chancellor,

id early the same words, as a reference

dgment will shew. . . . .

erefore, I am correct in supposing

and as it is clear by the gases what is the

er answer to the second, it is too apparent

ange anomaly does exist. The Courts in

es like the first, have expressed their ab

ſº. they use the word 'abhor’—

"the practice of locking up land and prin:

al, and predict the ruin and downfall of all

"sºciety and the commercial interests in the

kingdom as a consequence; and yet in the

ise of charities, they declare bequests of a

ºº description to such institutions to be

"good; “and which the Court would support

d protect.” As I stated in the commence

-- ent of my letter that I was unable to dis

tinguish the principle upon which the Courts

ºvary their decisions in the cases of private per

*sons, and those in which a charity is con

cerned, I shall be obliged if any of your

numerous correspondents will explain this dif

ficulty for the edification of others, and that of

your humble servant,

D. H. S.

---

º

THE STUDENT'S CORNER.

---------

---

TRIAL IN 934.

We are favoured by a respected correspondent

with the subjoined account of a civil trial in

Norway, in the year 934.—In the ancient annals

of the North, many traces are to be found of

trial by jury, and the laws contain provisions

for the satisfaction of penal offences by pecu

niary mulets, which are adjusted by a minute

seale according to the nature of the crime and

the rank of the offender: -

In the Saga of the famous chieftain Egill, son

of Skallagrim, there is a curious and picturesque

account of a civil trial in Norway, in the reign

ofKing Erik Blodoexe, respecting an inheritance

claimed by that chieftain. Soon after the battle

of Brunanburg (in Northumberland), in which

Egill had aided King Athelstane with a band of

Vikingar, and other Northern adventurers, his

wife's father died in Norway, and his brother

in-law Bergaumund took possession of the en

tire inheritance, of which Egill claimed a part

in right of his wife, which circumstances coin

pelled Egill to inake a voyage from Iceland to

the parent country. On his arrival in Norway,

he brought a suit against Bergaumund, who was

protected by the interest of King Erik, and his

$º Gumilhda. The suit was tried at the

ule-thing Assizes, where the parties appeared,

attended by numerous bands of followers and

friends. In the midst of a large field a ring was

stretched out, with hazel twigs bound together

with a cord, called a sacred band (vebūnd).

Within this circle sat the judges, twelve from

the district called Fiorde-fylke, twelve from

Sogne-ſylke, and twelve from Höla-fylke;

these three districts being thus united into what

established in the

tºld be the answer to the case first,
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may he called one circuit for the administration

!. -

---

The pleadings commenced in due form, and

Bergaumund' asserted that Egill’s wife could

not, as the child of a slave, inherit the property

in question. tº º

#. Egill's friend Arinbioern maintained,

with twelve witnesses or compurgators that she

was of ingenuous birth ; and as the judges were

about to pronounce sentence, Queen Gunihlda,

the old enemy of Egill, fearing the result might

be favourable to him, instigated her kinsman to

cut the sacred cord, by which the assizes were

broken up in confusion.

Thereupon . Egill defied his adversary, to

single combatin a desert isle, (Holmgángá) in

order to decide their controversy by battle, and

denounced vengeance against all who should

interfere. King Erik was sorely incºnsed, but

as no body, not even the king and his champions,

were allowed to come armed to the assizes,

Egill made his escape to the sea shore.

Here his faithful friend Arinbioern informed

him that he was declared an outlaw in all Nor

way, and presented him with a bark and thirty

men to pass the seas.

SELECTIONS

FROM CORRESPONDENCE.

QUALIFICATION OF ARTICLED CLERKS.

To the Editor of the Legal Observer.

Sir,

Knowing how ready you are on every occa

sion to assist all classes of the legal profession,

I would trouble you with the following sug

gestions, which would, I think, increase, the

respectability and intelligence of the profession

in no slight degree :

1st. Let no attorney be permitted to take an

articled clerk till the proposed clerk have ob

tained a certificate from the examiners, not

only as to his classical attainments and gram

matical knowledge of the English-language,

but also of his proper moral character. This

would prevent uneducated and illiterate, and

consequently too often, ungentlemanly persons

creeping into a profession, which no one can

deny was ever, intended to be filled by other

than persons of intellectual attainments coupled

with moral worth.

2ndly. Let every articled clerk be liable to

be summoned (say before the examiners) for

any dereliction of duty, or ungentlemanly or

dishonourable behaviour of any kind, and by

them let him be admonished, or if necessary,

let them cancel his articles, subject, however,

to an appeal to the Court.
º AN ARTICLEd Clerk.

[We think it is much too soon yet to adopt

these suggestions, and we question the expe

diency of their being ever adopted.—Ed.]
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DUTIES OF ARTICLED CLERKS.

Mr. Editor,

A short time ago, in your valuable publica

tion, you mentioned the “Duties of Solicitors

to their Articled Clerks:” might I trouble you

so much as to enquire what are the duties of

articled clerks to solicitors : what ought to be

expected from them and what ought to be

their general duties in an office

J. W. W.

[The covenants in the articles of clerkship,

and the general usage of the profession, will

afford, we presume, the best answer to these

inquiries.—Ed.]
*

RETAIN E R.

Is a special retainer headed in a particular

cause, and in a particular Court, good, if given

before the action is commenced 2 R.

[We understand that in the Common Law

Courts a special retainer may be given before

action; but in equity the bill or information

must be actually on the file, to render the re

tainer operative.—ED.]

LIABILITY OF INFANTs.

Sir,

It appears to me that your correspondent

G. H., has taken an entirely wrong view of the

case put by Q. D. C. (ante, p. 334). As a ge

neral rule, infants are not liable for their con

tracts, on account of their supposed deficiency

of judgment; but an exception is made in

favor of necessaries (and so restricted, that an

action will not lie for money supplied to an

infant for the express purpose of buying ne

cessaries), as a protection to the tradesman on

furnishing an infant with those things which

he cannot, do without. But if the infant’s

father give a positive consent to the tradesman

to supply the goods, the liability of the infant

ceases, and the responsibility falls on the father,

who, in effect, guarantees the payment, and the

infantisplaced in the situation in which he is,
as a general rule of law, exempt from the ful

filment of his contracts, and no injury is done

to the tradesman who has obtained his gua

rantee for the payment of the money. . . . ;

W. w. H

. . ) ºf

SUPERIOR COURTS. ºdou o

-*. ſtoirot,

- tº . --

Utte CijanſcIIdr's Court.º

coveNANT.-EQUITABLE RELLEF.ſº ui

A lessee covenanted to pay 300!.º,
a coal mine, whether coals should be ūg

or not, and 10s. per wey for att coals e.v.

ceeding 600 weys in the year, with a pro

viso for putting an end to the lease if cer

tain seams of coal should be worked out.

The lessee finding that he could not work

the mine and pay the rent, eacept at a

ruinous eagense, offered to pay for all the

coals in the mine at the rate of 10s. per

wey, and surrender lease and mine; Held,

that there teas no equity to relieve him from

the payment of the 300l. a-year at least.

The bill was filed for an injunction to stay

an action at law, and for relief from a con

tract, which it was the object of that action to

enforce; and for that purpose the bill stated

that the plaintiff was lessee to the defendant of

coal mines in Monmouthshire, for a term of

twenty-one years, from 1826, and by the lease

he was to pay during the term the yearly rent,

or royalty, of 300l., whether any coal should

be dug or received out of the demised,pre

mises or not, and he was also to pay the fur

ther rent, or royalty, of 10s. a wey for all coals

“exceeding six hundred weys, that being the

quantity considered as paid for by the rent of

300!. a-year,” which should be raised in the

space of any one year of the term; and it

also contained a proviso that if certain seams

of coal should be wholly worked out before

the end of the term, then it should be lawful

for the tenant, upon notice, to put an end to

the demise. The bill further stated that the

plaintiff had been for some years past working

the mines, and had expended a great deal of

money upon them, and had paid as royalty no

less than 2780l.; but that the veins were con

tinually interrupted by vaults and dikes, and

by immense falls of the roof, and pucking or

swelling of the bottom, occasioned by the ruin

of ancient workings, which were unknown to

the plaintiff when he entered into the contract

for the lease; and that he had not yet obtained

any coal, and it would still, he was assured,

take many years before the coal could be got

at, and that it could not be got at except at

an expense of more than five times the value

of the land and coal together; and that, in

fact, the quantity of coal was very small, and

if it could have been got at, the coal would

have been long since exhausted; and the

money already paid would cover the whole

royalty estimated at ten shillings a wey; and

that it was impossible to continue the working

except at a ruinous loss to himself; but that

the defendant, his landlord, insisted he was

bound to pay the 300ſ, a-year, at least, during

the whole of the term, without reference to

the quantity of coal actually existing, and

without reference to the difficulty or impos

sibility of getting at the coal; and that he had

refused to accept a surrender of the lease, and

had brought an action on the covenant for the

payment of the 300l. a-year. The bill prayed

that the action should be restrained, and that

it might be declared that the landlord was, not

|gntitled to more than 10s. per wey, upon all

the coals which was in the mines at the date of

the lease; and that the necessary accounts

should be taken on that footing. . . nº

in The plaintiff had obtained the injunction to

stay the action. An order, nisi being after

wards made to dissolve it, *-

Mr. Knight Bruce, Mr. Jacob, and Mr.

Pullen shewed cause.—A court of equity must

forget its name if it did not interfere in a case

of this sort. The plaintiff called upon the

Court to interfere, because if he carried the
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contract into execution, he must pursue the

object at a greater expense than he could gain

by it, the property being either not attainable,

or attainable only at an intolerable expense;

and admitting it to be attainable that way, the

offer to pay the defendant all he could ever

obtain, without incurring the expense, was

offering him everything he could fairly require.

He would be paid for the coals, although they

would be left upon the estate. Why should

the plaintiff be compelled to go on with a dis.

advantageous business, from which the defen

dant was to derive no advantage 2. The object

of the lease was manifestly a sale of the coals

at so much a wey, the price being thrown by

instalments over the whole term; and, as a

spur to the tenant's industry, he was to pay

for 600 weys a-year, whether he raised them

or not; but as the lease was to end when all

the coals were exhausted, he now offers to pay

at once for all the coals at the same rate, upon

being allowed for his past payments, and he

seeks to be relieved from the ruinous necessity

of working them. The learned counsel re

ferred to the observations of Lord Kenyon in

Smith v. Morrisa—a case precisely in point.

: In that case the plaintiff was lessee of a col

liery, at a rate of so much per wey, and there

was a proviso in the lease that in case, with

using due diligence, there should not be found

a sufficient quantity of coal to work nine hun

dred weys a year, or if the lessee during the

term should have worked all the coal, then

Ithe lessee should be discharged from his cove

nant in the lease of working nine hundred

weys a-year, and from all payments by reason |

of not working the same. The colliery was

a worked for some time, but at last from very

great breaks and faults in the veins the ex

pense of working greatly exceeded in value

the coals which could be sold, and the work.

ing was stopped; and then upon an action by

the landlord for a breach of covenant in not

working, a bill was filed with allegations simi.

lar to those in the present bill.' º, lºſt; ſº

- Mr. Spence and Mr. Girdlestone, for the de

fendant, and for dissolving the injunction,

were stopped. . . .jūgi) iſ 9), ºſt

The Vice Chancellor said, the case of Smithv

Morris, in his opinion, differed very materially

from the present case. That case proceeded

upon this:–By the terms of the lease the

tenant was bound to work the mine, and to

pay a certain royalty to the landlord upon the

Coal which should be won.” The tenant said

he would be ruined if he were compelled to

*work, and he was relieved upon givin to the

landlord all the latter could have had, eveni

his tenant were ruined. In the present case the

*tenant is bound, in the first instanee, to pay a

* gross sum, whether the coal is worked or nôt

and then a certain royalty was to be paid in

the event of more being raised than six hun

dred weys. Supposing the action had been

upon the covenant to work, the principle of

Smith v. Morris would have applied; but as

; the 300l. a-year is to be paid whether the
—- tº a *— * * * * * * -

tº a 2 Bro. C. c. 311. "
i

º

*
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coal is worked or not, there is no pretence for

relieving against that payment.

Injunction dissolved.—Phillips v. Jones.—

jºin Lincoln's Inn, after Hilary Term,
1839. , " . - age

[From the Pice Chancellor's decision in the

above case, the plaintiff appealed to the Lord

Chancellor, who, upon hearing the plaintiff’s

counsel, dismissed the appeal motion, with

costs—March 27th, 1839.

Queen's 33cmti).

[Before the Four Judges.]

CERTIOR.A.R.I.-COUNTY-RATE.

Where the time for appealing against a rate

has passed by, the Court will not grant a

certiorari to remove the accounts on which

such rate is founded, and the order for the

rate itself. Nor will the Court do so at

any time, if the matter complained of can

be made the subject of an appeal.

In this case a rule had been obtained for a

certiorari to remove into this Court certain ac

counts of the Treasurers of Middlesex, and the

rate made by the justices on the 1st of last No

vember. The order was to remove accounts

extending from the 7th of July to the 30th of

October, 1838, and the abstracts of the said

accounts, and the order of sessions for the rate

of three farthings in the pound, within the said

county, and the original rate and the order of

justices by which the quota of the parish of

St. George, Hanover-square, was determined.

The Attorney General and Mr. Prendergast

shewed cause.—The Court will not entertain

this application, the object of which is to sub

stitute the court for the quarter sessions, in de

ciding whether a rate is made according to the

act of parliament which regulates the making

of rates for the county. The proper place for

trying that question is the Court of Quarter

Sessions; but if necessary to enter into it here,

there would be no difficulty in shewing that in

fact the rate has been made in conformity with

the act of Parliament, and with the rules laid

down by this Court in last Michaelmas Terin.

Before, however, entering on that matter, it may

be proper to take the opinion of the Court whe

ther it can or will entertain a question on the

subject. The first objection here is, that these

accounts have been regularly audited and al

lowed, and that the whole matter now sought

to be brought into dispute is a by-gone trans

action. That is a sufficient answer to the ap

plication. The cases of the King v. The Jus

tices of Staffordshire,b and The%. v. Payn,"

in which applications similar to the present

were granted, were cases where the inspection

º rate and of the accounts was necessary

# the purposes of further proceedings. No

such proceedings can take place here. The

. or appealing has gone by, the rate has

been paid and the money expended, and the

b 3 Harr. & Woll. 277.

* c 3 Har. & Woll. 142; 6 Ad. & Ell. 392.
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accounts audited, and the very act under which

the rate is made, declares that the auditing of

the accounts shall be a discharge to the trea

surer in all Courts of Law and Equity. The

only legal purpose therefore for which an in

spection of thein could be required is at an

end; and the Court will not deprive the trea

surer of the protection to which he is entitled.

The Court will not quash a rate which is on the

face of it legal. The King v. Gloucestershire.”

That case must govern the present.

Mr. Doane, in support of the rule. No an

swer has been given to this application. The

argument as to the time for appealing has no

thing to do with the question now before the

Court. The former acts, which govern all the

counties except Middlesex, only give an appeal

on the ground of the inequality of the rate.

Several objections exist to this rate, and the

justices having on a former occasion decided

against the appellants, which decision was sub

sequently decided by this Court to be illegal,

how are the rate payers to get redress but

by an application to the Court. The right of

appeal is a common law right. If a local act

gives a right of appeal on several grounds, it

does not ipso facto destroy the general right of

applying to this Court, but merely regulates

the exercise of the right in those particular

instances. There is no application here against

the treasurer, the Court is not called on to pro

tect him; the objection is to the rate itself. One

objectionis, that three-fourths of the former rate

had not been expendedwhen this rate was made;

—another, that large sums out of this general

county rate have been illegally appropriated to

the maintenance of the County Lunatic Asy

lum, the expenses of which ought to be defrayed

by a special rate raised for that purpose. Now

the sessions had made this rate, knowing these

special objections, one of the justices expressly

declaring that they would not make a special rate

for the county asylum. It would have been fu

tile, therefore, to go to the sessions to ask them

to quash the rate on account of these objec

tions; and the parties now applying, if they had

gone to the sessions, must have been bound by

the judgment of the sessions, and could not

afterwards have come to this Court, unless the

sessions had granted them a case. They were

not bound to presume that the sessions would

grant them a case. To refuse the present ap

plication will, therefore, be to refuse to the par

ties complaining every possible remedy against

what they conceive to be an illegal rate, made

in direct contravention of the declared opinion

of the Court, and especially of one of the

judges of this Court.*. It would in fact be

placing the county of Middlesex in a worse si

tuation than any other county in England. -

Lord Denman, C. 3 –It is not said that this

rate is not good on the face of it, and being

so, and the rate appearing to be made in con

formity with the act, we cannot go further in

enquiring into its validity. The rule must be

discharged. - * -- .

d 5 Terum. Rep. 346.

e See p. 203, ante.
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The Attorney Generat applied that it might

be discharged, with costs. -: * *****

- Lord Denman, C. J.-We do not at all think:

it a case for costs. *** -

Rule discharged without costs.--The Queen

v. The Justices of Middlesea, in the matter of

St. George, Hanover-square, H. T., 1839.

Q. B. F. J. - --

* * * * ::
- . . . . . . .

Čtimmgn 33ltas. . . . . .

AWARD.-SUBSTANTIAL FINDING.--TAXATION

- - OF COSTs. . . . . . * * * *

The plaintiff declared upon a special contract,

by which he undertook to deliver certain

eleepers to the deſendant, free of bark, fºr

the use ºf a railway, of which he assigned

three breaches: first, ihe refusal of the de

Jendant to pay for certain goods delivered

(which was also made the subject of a se

*cºnd count for goods sold and delivered,)

£dly, the refusal to accept certain sleepers,

tendered in pursuance of the contract; and

thirdly, the refusal to receive certain other

fºr trees. The defendant pleaded to the

Jirst count, denying the agency of the indi

vidual by whom theº
have been made on his behalf; secondly, de

ºying the acceptance of ſhe goods, and
thirdly, a denial ºf thetender. pon these

cºnd count he paid 39.7s. 11d. into court,
which was accepted in satisfaction. The

cause was referred, and the arbitrator

mºſe, his award in the following terms:

“I do award and order that at the com:

mencement ºf the action the defendant was

liable to pay to the plaintiff the sum of 75l.,

... and which sum of 75l. I direct the defen

dant to pay tº the plaintiff, less the sum

of 35l. 7s. 11d, paid into court; and I do

award that 169'Larch and 280 scutch fir

sleepers, now on board the Hope, are the

~ ; ºr property of the plainti º, Held, that this was

ºbstantial finding for the plaintiff, and,

that the terms ºf the reference being that

the cºsts should abide the event of the

award, he was entitled to the general costs.

h’ilde, Serjt, and Channell, shewed cause

against a rule for a review of the taxation of

costs in this ease. The action was brought on
a contract, alleged in the first count of the de

claration to provide a certain quantity of

sleepers for a railway, of which three breaches

were assigned; first, the refusal of the defend.

ant to pay for certain fir trees delivered; 2dly,

the refusalſ to accept certain fir trees, which

had been tendered in pursuance of the con

tract; and thirdly, the refusal to receive certain

fir trees. The second count was for goods

sold and delivered, on which the defendant

paid money into court, which was accepted in

satisfaction. The defendant pleaded to the

first count, denying the agency of the party

by whom the contract purported to be made,

on his behalf; 2dly, a denial of the acceptance

of the goods in the first breach; and thirdly, the

denial of the tender, and also a denial that the

plaintiff was ready to make such periodical

| Ji
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deliveries of sleepers as was agreed upon.

The cause was referred to a merchant, the

terms of the reference being that the costs of

the cause should abide the event of the award.

The arbitrator made his award in the following

words: “I do award and order that at the time

of the commencement of the action, the defen

dant Mills was liable to pay to the plaintiff the

sum of 75l., and which sum of 75l. I direct

the defendant to pay to the plaintiff, less the

sum of 391. 7s. 11d. paid into court, and I do

award that 169 Larch and 280 Scotch fir

sleepers, shipped on board the “Hope,” are

the property of the plaintiff.” On the parties

proceeding to tax the costs, the plaintiff

claimed to be entitled to the costs upon all the

issues, but the defendant contended that he was

only entitled to the costs of the last count on

which money was paid into court, and not of that

on the contract, because the arbitrator had de

termined only the last issue in favor of the

plaintiff. The Master required the facts to be

stated to him; and upon their being detailed,

he declared that the meaning of the award was

to find for the plaintiff, and he taxed the costs

accordingly. An affidavit was now produced

in which the plaintiff swore that the action was

brought to recover 391. 7s. 11d. for those |

goods which had been delivered, and a further

amount for damages for the value of other

sleepers, shipped by the Hope, amounting to

72. That no particulars of demand were

delivered, because an account had been already

sent, but that the sum of 391. 7s. 11d., paid

into court, was precisely the amount claimed by

the plaintiff in his invoice; and finally, that

although by the contract it had been under

taken that the sleepers should be free from

bark, they were not. It was pointed out that

the costs were to abide the event of the award,

and not of the cause; and it was urged that

the award was clearly in favor of the plaintiff.

The first part of the finding, that the defend-|1839

ant at the commencement of the suit was

indebted in 75l. could co-exist with no other

supposition than that theºmade

out his case. The agency of the*::: , which,

was denied, was established, and º:
on which it could be gontended that the arbi

trator had decided favourably to the defen

dant was in reference to 2 the firs 2 still

on board the H

was that the sleepers should be delivered free

of bark; and those firs were not, and were

therefore not conformable to the contract;

the finding in this respect was only to clear up

any doubt that might exist upon the subject."

Talfourd, Serjt., and Heyward, contrå. The

question was upon the legal effect of the result

3f the issues, and the legal effect of the finding

|-it!; ;in this case was for the plaintiff only on the

second count, on which money was paid into

court, for it was quite consistent with the plea,

and with the acceptance of the 391.7s. 11d., that

more was due. The terms of the finding were
referable to a common count of indebitatus

**umpsit, and not to a special count on a con

tract. In orderto entitle the plaintiffto his costs,

it was his duty to shew that there was an adju.

ope. The contract; however, I,

lºſſ,

Had jº
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dication in his favor on each and every issue.

The award was ambiguous, and was not by

necessary implication in favor of the plaintiff.

Tindal, C. J.-This is not an application to

the Court to set aside the award on the ground

of its being ambiguous, but to order and di

rect the officer to review his taxation of costs.

Taking the case merely on the finding, I do.

not think that it is made out so as to entitle.

us to make this rule absolute. How are we

to say, as it is contended, that this finding does

not involve a finding on the special count. The

arbitrator must of necessity have looked into.

the contract, because he has found that certain

sleepers are still the property of the plaintiff;

and it is consistent with that, that he might

have found that part of the case for the defen

dant, and that the defendant had accepted

them. He has not done so, and the finding,

therefore, does not seem to me to be ambigu

ous, and this rule must be discharged.

Paughan, J.-Before we make this rule ab

solute, we ought to see distinctly and clearly

that a mistake has been made, but it is quite

consistent with this award that the finding on

the second count is properly in favour of the

plaintiff. º

Bosanquet, J.-The finding of the arbitrator

is not merely that the defendant was indebted

to the plaintiff on the last count; but it is in

the general form that at the “commencement

of the action he was liable to pay 75l.” The

award has been treated as good, and no mo

tion has been made to set it aside, and I cannot

say that it is ambiguous.

Erskine, J.—The language of the award is

equally applicable to the special count, and to

* for goods sold and delivered, and nothing

been urged to shew that the award is

wrong, or that the arbitrator did not mean it

to extend to the whole cause of action. .

Rulegººd-Rani º Mills, H. T.
P. v. 4.- : *, *, *. - - -

sº ºver, ſº

of nº 2-, - on , , , o,… . .

tº , º, at . • '' ºf ſº ºn ºf , --

count of GREAt session.—PRoct.AMAtion

ºn of fine.—INDorsement. ,

"h'here a fine was leeied and proclaimed at

º the Court of Great Session in Wules, held

in the Autumn of 1830, and the prothono

tary of that Court dying, the roll passed

into the hands of the Clerk of Assize,

(under 11 Geo. 4, and 1 ſº. 4, c. 70,) and

it teas proved that a proclamation was made

at the Summer Assizes, although there was

o proof of any having been made at the

Spring Assizes, none of the proclamations

sº having been indorsed upon the roll, the Court

-12 "ſºft the proclamations to be indorsed by

b

** if:

ſºon

he 6lerk ºf Assize, after an ejectment

ought to recover possession of the pre

"mises comprised in the fine, it being strorn

"... the practice teas to proclaim all fines on

". . their being levied, und to proclaim them at
"three successive Courts.

This was a fine levied in the Court of Great

Session in Wales, and the present rule called

upon the deforei, nts, and upon the lessors of

quied
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the plaintiff in an action of ejectment, brought

to recover possession of the premises men

tioned in the fine, to shew cause why the clerk

of the peace for the county of Cardigan should

not be directed to amend the fine by indorsing

upon it minutes of the proclamations made.

The application had been made upon the affi

davit of the attorney for the defendant in the

action of ejectment, and he stated that the fine

was levied in the Court of Great Session at

Cardigan, and was duly acknowledged before

Mr. Serjeant Goulburn, the presiding Judge,

on the 19th August, (the Autumn Session)

1830, which was the last session held under

the Welsh judicature. That Mr. Jones, who

was the prothonotary, had the custody of the

records of the Court, but that he was dead,

and that search having been recently made, it

was found that no ‘proclamation was indorsed

as having been made in 1830, or at any sub

sequent time, and the deponent then stated

that he believed that all the parties to the fine

wished that the same should be properly pro

claimed, and that Mr. Jones neglected to make

out the chirograph, and that it was not en

grossed. The crier of the Court of Great

Sessions next swore that he gave notice of the

fines being proclaimed, and that the roll was

properly read out in Court on his last, attend

ance, which was in August 1830. The clerk

to Mr. Justice Bosanquet stated that he at

tended the Summer Assizes for Cardiganshire

in 1831, and that all the fines levied at the

Autumn Great Sessions of the preceding year,

were duly proclaimed. The course of prac

tice with regard to the proclamation of fines,

was sworn to be that the first proclamation

took place at the same session at which the

fine was levied, and that, three proclamations

being necessary, the two others were made at

the succeeding sessions; but in the present

case, the continuance of the Court of Great

Sessions being abolished, it became necessary

that the fines should be proclaimed at the two

assizes next following the last session. In

addition to the evidence afforded of the levy

ing and of the first proclamation of the fine,

there was also an affidavit made by George

Robinson, a clerk to the deceased Mr. Jones,

who swore that it was the custom during the

sixteen years, in which he had been employed
in the prothonotary's office, that all fines should

be duly proclaimed.

E. P. Williams now shewed cause, and

contended, first, that there was not sufficient

evidence of the three proclamations having

been duly made to induce the Court to inter

fere, for although the first at the Autumn

Great Sessions, and the third at the Summer

Assizes were sworn to, yet there was no affi

davit of that having been made which should

have taken place at the Spring Assizes, 1831:

in Lloyd v. Nicholas, 4 B. & C. 633, and 6

Scott, 355, the Court, after some hesitation,

granted a rule similar to the present, but there

distinct evidence of the three proclamations |

was given. The officer was not shewn to be

guilty of any neglect or misprision, for al

though it was sworn that he had neglected to

: Common Pleas.

make out the chirograph, yet that was not his

duty until he was called upon to perform it by

the party by whom the levy of the fine had

been obtained.

Evans, in support of the rule.—The practice

of the Court of Great Sessions to proclaim all

fines, was sufficiently shewn by the affidavits,

and the only difference between the present

case and that cited, was, that there it appeared

that the second proclamation was indorsed at

the foot of the fine, while here it was not.

The fine here was found upon the proper roll,

which was in the proper custody, that of the

clerk of the peace. It was due to the judge

of assize at the Spring Circuit, to suppose that

the proceedings before him were regular, and

the Court would not suffer the interests of the

party to suffer in consequence of the misprision

of the clerk. The 34 & 35 Hen. 8, c. 26, s.

41, provided that the proclamations should be

made, the first at the same session at which

the fine should be levied, and the other two,

“in two other great sessions then next to be

holden,” within the same county; and the 28th

section of the l l G.4, and 1 W.4, c.70, provided

also that proclamation might be made of all

fines levied, at the “successive assizes,” helden

within the principality. The practice being

thus clearly defined, and the evidence proving

that it was so invariably followed, the Court

could have no hesitation in believing that there

had been no deviation in the present case.

Tindal, C. J.-I think that upon the affi

davits in this case, which so distinctly state

the practice to be to proclaim all fines, there

can be no doubt that the fine in the present

case was properly levied and proclaimed in the

Court of Great Sessions in the year 1830; nor

is there any doubt that it was afterwards pro

perly proclaimed at the second assizes after

the abolition of the Welch Court in 1831. The

only question is, therefore, whether we have

sufficient evidence before us of its having been

proclaimed at the intervening assizes 2 We

find that it has been the uniform course and

practice of the Court of Great Sessions, that,

the officer, there the prothonotary, should pro

claim all fines at the time of their being levied,

and then it is provided by the new act, that

they shall be taken out of his hands and put

into those of the clerk of assize, and the prac

tice which existed of making proclamation at

three consecutive sessions is recognised by the

new act, in its being required to be made at the

“successive assizes” held within the princi

pality. In this case, then, there is proof that the

fine was proclaimed first in 1830, and that the

clerk of assize, having the roll properly in his

custody, called out and proclaimed the fines

of 1830, at the Summer assizes in 1831. The

first and third proclamations, therefore, having

been duly made, I do not think it is too much

to assume that the officer duly made the second

proclamation, although he omitted to record

it.

Paughan, J.-I think that this is a case in

which the presumption arises that the procla

mations were made in due course. There

might be a great failure of justice, where the
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rights of the parties are to be bound, if we did

not proceed very cautiously; but I am of opi

nion that the case made out is sufficient for us

to act upon. * *

Bosanquet, J.-I think that the Court should

be extremely cautious in taking such a step as

this ; but after all we have heard, I do not see

that we should be justified in refusing the re

lief which is prayed.

Erskine, J., concurred.

Rule absolute.—Evans, demandant : Davies

and Jºſe, deforeiants, H. T. 1839. C. P.

JUDGMENT AS IN CASE of A NONSUIT.-TIME

FOR MOVING.

Hºhere issue is joined in a country cause in

an issuable term, it is too early to move ſor

Judgment as in case of a nonsuit, before two

assizes have passed. -

Barstow had obtained a rule nisi for judg

ment as in case of a nonsuit, against which

Clarkson now shewed cause. It was a

country cause, and issue was joined on the

12th June (in Trinity term). It was submitted

that the application was made too soon. The

principle was abundantly settled, that when

issue was joined in an issuable term, a motion

for judgment as in case of a nonsuit could not

be successfully made until after two assizes

had passed. Evans v. Barnard, 6 D. P. C.

307; and Apperley v. Morse, ib. 505, were

both in point; and a case of Heath v. Boral/

was decided in the Court of Exchequer, in
Michaelmas term, to the same effect.

Barstow, on the other side, submitted that

there were several cases at variance with those

cited. ' Smith v. Miller, I M. & W. 60; and

although the Court should discharge the pre

sent rule, they would not compel the defen

dant to pay the costs, as the practice was not
settled. . . . . .

Tindal, C. J.-It is a clear rule that issue

being joined in an issuable term, judgment

cannot be moved for until default has been

made at two assizes. It is a difficult and un

profitable labour to endeavour to resolve mere.

points of practice into principles; but so far

as the authorities have gone, they confirm the

rule I have alluded to." Evans v. Barnard, so

far as it proves anything, proves this case; and

I think the rule must be discharged. . . .

Bosanquet, J-1, an of the same opinion.
When, we proceed upon cases which have

been decided, we have evidence to support our
decisions; and I think, in this case, it would
be exceedingly inconvenient to alter the rule.

laid down, when it seems quite settled. .

Rule discharged, the costs to be costs in the

cause—hilliams v. Davis, T.T. 1839. C. P.
21–10

* THE - * , ; ; ; ; ; ; º

PRESENT LORD CHANCELLOR."
-, , , , , , , , , , ºne-yoºt

Mr. Spence, in a pamphlet on the Co

of Chancery, to which we shall probaby

/

sage, which will be readily applied by the

Profession to the present Lord Chancellor,

although Mr. Spence has, delicately, not

named him. .

. “I can conceive it possible that by the judi

cious discrimination of a prime minister, or a

happy coincidence of circumstances, a man in

the vigour of life, and of great experience in

the Court, should be elevated to this high of.

fice, who to a sound understanding should

unite great learning, an unclouded judgment,

and persevering industry, and that, putting

aside politics as but of secondary considera.

tion, he should steadily pursue his judicial

course, boldly settling the law when requisite,

and administering it as settled, with temper,

firmness, and the strictest impartiality: such a

man would, no donbt, gain for himself the ad.

miration and good will even of his political

adversaries. A false political manºeuvre of his

colleagues might displace the administration

of which he should form a member; in that

event, of all the Judges in Great Britain, this

would be the only one whose services would

be lost. If such a catastrophe should ever

occur, there would be few, I think, connected

with the Court of Chancéry-counsel, solici.

tºrs, or suitors, who would not lament that the

Court had not obtained for its head a judicial

instead of a political Chancellor.” p. 29.

We have no hesitation in saying, that it

would indeed be a disastrous day for the

suitor and the profession, if any event

Were to deprive the Court of Chancery of
the services of Lord Cottenham.

EASTER TERM EXAMINATION.

The Examiners for the ensuing Term will

be Mr. Walker, (one of the Masters of the

Court of Exchequer of Pleas,) Mr. White,

Mr. Holme, Mr. Pickering, and Mr. Bayley.
We understand the intention is to give an

equal number of Questions on the Principles
of the Law and the Practice of the seve

ral Courts: so that candidates from the

country may not fail for want of sufficient

knowledge in the two main departments of

Common Law and Equity. Proceedings

before Justices of the Peace will be included

underſ the head of Criminal Law. This

also may aid some of the provincialists.

"The preliminary credentials are required

to be left at the Law Society, on or before

Monday the 22d instant, and the Examina

tion will take place on Tuesday the 30th,

at ten o'clock precisely.

**

- * * * * *advert next week, has the following pas.

*:: **
* . . . . . . . .
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LIST OF LAW BILLS IN PARLIA

MENT, WITH NOTES.

%quge of Cummons.

ADMINISTRATION OF JUSTICE.

To improveº il.]

For 2d reading 19th April.[ § i. John Russell.

For holding District Sessions of the Peace.

[For 2d reading 19thAp.
ord John Russell.

For keeping and authenticating non-parochial
Registers of Births, Deaths, and Marriages.

[In Counittee.]. Lord John Russell.

For regulating the Police Courts in the Ale

tropolis. [For 2d reading 22d April.]

For the better ordering of Prisons.

Lord John Russell.

UIn Committee 19th April.] - --

To regulate and enlarge the Summary Jurisdic;
tion of Justices. Lord John Russell

For further improving the Police in and near

the Metropolis. Mr. F. Maule.

[For 2d reading 22d April.]
Small Debts Court Bills for the following

places:-
Aberford, Newark,

Belper, Newton Abbot

Bury, (Lancashire) Nottingham,

Chesterfield, and

Eckington, Mansfield,

Glossop. Oldham,

Grantham, Pontefract,

Halifax, Hudders- Rochdale,

field, & Bradford, Rotherham,

Hatfield, Tavistock,

Kingsbridge and Warrington,
Dodbrooke, West Ham,

Leeds, Worksworth,

Liskeard, Yorkshire.

Liverpool,

To enable the Justices at Quarter Sessions to
appoint a Clerk of the Peace in certain

Cases. [In Committee.] Mr. Pakington.

To abolish Grand Juries. Mr. Pryu.e.

To improve the Practice and Proceedings in
the Court of Pleas of Durham.

[For 2d reading.] Mr. Harland.

For regulating the mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales. -

[In Committee 8th April.]
To amend the Law relating to double and

treble Costs, to pleading the General Issue,

and as to Notice and Limitation of Actions.

[For 2d reading 17th April.]
Sir F. Pollock.

To amend the Law relating to the Custody of

Infants. Mr. Serjt. Talfourd."

To amend the Imprisonment for Debt Act, as

to Advertisements.

The Attorney General.

LAws of PROPERTY.

For the better protection of Purchasers
against Judgments, Crown Debts, and Fiats

in Bankruptcy. Sir E. Sugden.

Law Bills in Parliament.—Editor's Letter Bor.

To amend the Law of Copyright.

[In Committee.]

Mr. Serjt. Talfourd.

For the Enfranchisement of Lands of Copyhold

and Customary Tenure.

[In Committee 24th April.]

Mr. James Stewart.

For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

To secure to Proprietors of Designs for Ar

tickes of Manufacture the Copyright of such

Designs for a limited time.

[In Committee.] Mr. P. Thomson.

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics. Mr. P. Thomson.

[In Committee.]

To render the Owners of Small Tenements

liable to the payment of Rates assessed

thereon. Mr. Robert Gordon.

[For 2d reading 17th April.]

LAW or ELECTIrons.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.

Controverted Elections. Lord Mahon.

[For 2d reading.]

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Peel.

[For 2d reading.]

For assimilating the qualification of Electors.

as Voters for Coroners to that of the con

stituency of members of Parliament, and

taking the Poll at Election for Coroners in

one day. Sir H. Fleetwood.

For extending the qualification of Voters for

members in Parliament representing Coun

ties, to the occupiers of houses of the clear

annual value of 10l. as in Boroughs.

Sir H. Fleetwood.

HighWAYS AND SEWERS.

To amend the Laws relating to Highways.

[In Committee.] Mr. Barneby.

To alter and amend the Laws relating to Sewers.

[For 2d reading 15th April.]

Mr. Christopher.

THE EDITOR'S LETTER BOX.

The Legal Diseussion Society, regarding

which “Legalis” inquires, meets in Lyon's

Inn Hall, where we presume a letter left for

the Secretary will be attended to.

The letter of an “Old Subscriber” will

probably appear next week.
The letter of J. R. H. arrived too late for

insertion this week.

Errata.-In the 2d line of the first head

note to the case of Trevunion v. Sargon, p. 459.

ante, read “defendant” instead of “pluintiff.”

And in the 6th line of the Vice Chancellor's

judgment, in the same case, read “plaintiff’”

for “defendant.”
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Pertinet, et nescire malum est, agitamus.
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THE ARREARS, IN EQUITY.

, , , , , --, ..

THE subject ofthe arrear in equity business,

which has occupied so much of our space in

the present volume, is now attracting very

general attention, and as a proof of this we

may refer to two very recent publications”

by gentlemen well qualified to give an opi

nion on it; and we are not a little, pleased

to find that they both support the view

which we have all along taken of the pro

per remedy demanded—we mean the esta

blishment of a fixed Judge in the Court of

Chancery and a proper Appeal Court in the

House of Lords. Let us, however, do jus

tice to preceding writers on the subject.

To Mr. Lynch the honour is due, not of

first advancing the opinion that the separa

tion of the duties of the Lord Chancellor

was necessary—for that is as old, at least, as

the time of Lord Hardwicke—but of laying

down a plan by which it might be carried

into effect, from which, by the bye, every

succeeding writer and speaker has borrowed

more or less, both as to details and illustra

tion. We note this, because it requires no

little moral courage for a practising bar

rister to step out of the ranks, and declare

his opinions as a law-reformer, and to leave

for a brief space the consideration of the

law as it is, to shew what it should be.

We, who have been humble labourers in

* 1. An Address to the Public, and more

ºspecially to the Members of the House of

Commons, on the present Unsatisfactory State

of the Court of Chancery; and Suggestions

for an immediate Remedy. By George Spence,

#} one of her Majesty's Counsel. London,

2. The present unsettled Condition of the

Law and its Administration. By John Miller,

Esq., of Lincoln's Inn. London, 1839.

WoL. xvii.-No. 521.

the field for the last six years,” have the

greatest satisfaction in seeing the accession

which the principle of separation is almost

daily obtaining. An able correspondent

very recently shewed (ante, p. 113) how

strongly it is supported. Let us only per

severe in it, and accept no compromise, and

we do not doubt its final triumph. We

shall now give some account of the two

works before us.

The pamphlet of Mr. Spence is a valu

able contribution towards a settlement of

this important question; and although we

disagree with his final recommendation, as

we shall see, yet we find him a pleasant

and instructive companion until the very

end of the journey. He fully proves, if

further proof were necessary, that things

cannot remain as they are. We have al

ready given many details as to this, but we

must add what follows:

“The total amount of the matters to be

heard, [11th Jan. 1839], therefore, was eight

hundred and fifty-nine. A greater arrear than

this probably will never appear in the printed

lists, for with such an arrear it becomes almost

useless to set down a cause, unless it can be

brought on out of its turn to be heard as a

short cause, or to take a decree by consent.c

, “On making inquiry as to the progress of

the causes in the list of January, 1838, I find

that, according to the rate of proceeding in

that year, causes heard in their turn by the

Vice-Chancellor, and not delayed by accidental

circumstances, came on about two years and a

ſhalf after they were set down and ready for

hearing, at each of their stages.

b See No. 121, January 26, 1833.

• There are many causes which are thus

heard as consent or short causes, which never

find their way into the printed books delivered

at the commencement of each term ; so that

the printed books by no means accurately show

the amount of the business.-Mr. Spence's
Note. 2 I
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“The Lord Chancellor has for the last two

years, besides disposing of all his appeals, also

jeard a considerable number of causes in the

first instance.d Those causes which have had

the good luck to get into the Lord Chancellor's

paper, (which depends upon where they happen

to stand in the general list,) have been heard

at an earlier period; and they have derived the

additional advantage, that the judgment of the

Lord Chancellor has been pronounced upon

them without the expense and delay of an ap

peal; but upwards of a year and a half appears

to have elapsed between the setting down and

hearing of causes, even in this enviable list.

“At the Rolls, according to the rate of pro

ceeding during the year 1838, it would appear

that about a year and a half elapsed between

the time when the causes were ready for hear

ing, and the time they were heard. . Two

years may, I think, without the risk of exag

geration, be taken as the arerage space of time

luring which causes have waited/or a hearing

at each stage in the Court of Chancery during

the last year. A delay of one year, nay, of six

months, if on the increase, would surely be

quite sufficient to call for a remedy.”

We think so; and well may Mr. Spence

here quote the observation of Lord Lang

dale –“Such a state of things as above de

scribed, which disarranges bond fide litiga

tion, encourages its opposite.” But the evil

does not merely consist of delay. Let us

ask, who can read on without pain?

“In these successive intervals of delay,

it necessarily happens that by reason of the

death or marriage of some of the parties to the

cause, or the birth of children, or from settle

ments of the property being made, or the like,

the cause, even when called on, cannot be heard

without a new or supplemental suit to bring

before the court the new parties who have be

come interested, or the new rights which have

accrued ; hence fresh delay, and with it fresh

expense. Each of these new suits, according

to a calculation which may be depended upon

as not being too high, causes an expense of

fifty pounds at the least. Eight per cent. per

annum has been ascertained to be the number

of causes which become abated by death

alone. There are many instances of three,

four, five, or even a greater number of such

additional suits becoming necessary in the

progress of a cause. This evil, of course, in

creases with the arrears. In the Vice Chan

cellor's Court, the number of causes marked

as abated, or to stand over in January, 1838,

was eighty-four; in 1839, it was a hundred

and five.”

“Then, as regards the fees of office: There

is a fee of six shillings and eightpence, called

a term ſee, due to each clerk in court, in a

cause for every term after it has been set

down for hearing, until it is heard. Taking

d His lordshipº sixty-nine causes, ex

ceptions, and further directions, in the year

1838.-Mr. Spence's Note.
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the delay between the setting down and hear

ing at two years, and calculating that there

are on an average three clerks in court in each

cause,_-which, as it has been ascertained by

caleulation is below the actual number, the

delays above complained of inflict upon the

suitors a tax of about seven thousand pounds

a-year, for which they receive no service, no

consideration—it is a positive loss. Besides

this, the suitors have to pay a term fee to their

solicitors, but this fee is no compensation for

the loss which the delay inflicts upon the soli

citor, by his being kept from recovering his

costs, and thus losing the interest on his out

lay for fees and expenses in the cause. But I

forbear to enter further into these details; if

I were to attempt to prosecute the inquiry into

the consequences of delay in all its ramifica

tions,—delay begetting delay,+I know not

when I should come to an end.”

But Mr. Spence is far from contenting

himself with general observations. He pro

ceeds to a statement of particular cases,

which not only support his views, but

would justify much stronger language than

he employs. He then shortly examines the

plans of the Lord Chancellor, Lord Lang

dale, and Lord Lyndhurst, for a reform of

these abuses (which our readers have al

ready at great length in their possession),

and he then shews very clearly, as we think,

how it is that reform in the Court of Chan

cery has gone on so slowly. Why, he

asks, did the bill for creating three addi

tional Judges in the Courts of Common

Law pass so quietly, and why did that for

adding one additional Judge in the Court of

Chancery meet with such bitter opposition ?

How can this be satisfactorily accounted

for, but by the fact that the Lord Chan

cellor is always a political partizan, and

that party spirit is thus mixed up with all

discussions relating to the Court of Chan

cery.

“It is pretty evident, then, that the political

character of the chief of the Court of Chan

cery has impeded, and, whilst the spirit of

party prevails, will impede, if it do not pre

vent, any effectual improvement in the ad

ministration of justice in this court; a strong

argument surely for divesting the Chief Judge

of that character, and rendering him irre

movable, and thus withdrawing him and his

court from the baneful influence of party

spirit and faction.”

He then states the arguments pro and

con for a fixed Judge at the head of the

Court of Chancery, and ends by giving it

as his opinion “that Lord Langdale's plan

is the best, indeed, that it is the only one

that is consistent with sound principle, or

thoroughly consistent with itself,-that,
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next to his, Lord Cottenham's is immeasur

ably to be preferred.” p. 29.

So far we have gone on pleasantly with

Mr. Spence; but here we must fall out with

him, for he concludes by recommending nei

ther of these plans, but Lord Lyndhurst's—

that simply an additional Judge should be

appointed. “I have serious doubt,” he says,

“whether one Judge would be sufficient,

especially if he is not to be confined to the

Court of Chancery.” p. 30. Still he thinks

that it is impossible in the present state of

parties to do any thing better, and he begs

therefore that this may be done. We have

the misfortune to differ from him. We

trust we shall have no mock-settlement of

this important question. The disease will

not admit of palliatives, and an additional

Judge would be nothing better, even by

his own confession. If a bad Judge were

appointed, it would do more harm than good,

for the number of appeals would be thus in

creased. No ; let us at once agree to deal

with the evil manfully; do not let us post

pone its consideration till some other day.

Let us hear Mr. Miller as to this:

“A suitor in a court of equity is among the

most helpless of all human beings. He seldom

perceives clearly the real source of his griev

ances, and still seldomer can give a detail of

them so as to awaken the interest and compas

sion of others. All that they know is that

they have some how or other been drawn

within the vortex of the Court, either as plain

tiffs or defendants, and that there they are

now fixed, without seeing how they can extri

cate either themselves or their property. They

are destroyed not by any act of obvious vio

lence or error, but by the simple process of

exhaustion. The voluminousness of plead

ings, examinations, affidavits, and exhibits,

the interminable references of the court to the

master, and appeals from the conclusions of

the master to the court, and the innumerable

technical difficulties which retard and em

barrass every stage of the procedure, all sit

lightly on the judge, counsel, and solicitors,

but are terrible to the litigants, by whom the

cost of all these operations must be ultimately

paid. It is because I know such things to be

constantly going on, and observe the extensive

distress and ruin which they entail upon the

suitors, which obliges me to express a doubt

whether this country, wealthy as it is, be

either able or inclined to endure the present

Cumbrous formalities of courts of equity much

longer. There must be an attempt made to

find out a shorter road to truth and justice.

Various circumstances render the present a

very fit time to set about it. Should this op

portunity be neglected, and the noiseless but

just and general wishes of the public continue

to be disappointed, the whole system may,

upon some emergency, give way before a

storm of popular discontent, which timely and
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judicious amendment would have effectually

prevented.” p. 90.

What this amendment should consist of

Mr. Miller explains at considerable length,

and more elaborately, though perhaps less

practically, than Mr. Spence. After stating

the amount of the arrear of business at the

commencement of Hilary Term, (which

first appeared in these pages, ante, p. 193,)

Mr. Miller continues—“This formidable

arrear three Judges could not dispatch

within two years, though no fresh business

were to be brought before them.” He

then alludes to the proposed alterations:

“I hope that no Judge will preside in this

Court [Chancery] and sit on the woolsack

at the same time. It would hardly be pos

sible that the same person should occupy

both seats; but I hope the continuance of

that anomalous arrangement will never be

proposed.” He then goes fully into the

state of business before the House of

Lords, and clearly shews that while the pre

sent mode of hearing appeals is lamentably

unsatisfactory, there would be sufficient

business if a permanent Court of Appeal

were established.

Our space now reminds us that we must

conclude; but we cannot do so better than

by adding the state of the arrear at the com

mencement of the present Term. We need

hardly call attention to the last line.

LORD CHANCELLOR.

Judgments. – 8 appeals ; 1 exceptions;

3 causes; 2 W. C. :—total 14.

Pleas and Demurrers. — 2 pleas; 6 de

murrers:–total 8.

Re-hearings and Appeals.-24 appeals.

Summary.—14 judgments; 8 pleas and de

murrers; 24 appeals:—total ............ 46

Add causes, exceptions, &c. set down

before the Vice Chancellor, but ordered to

be heard before the Lord Chancellor ..... 32

8

Deduct abated and standing over ...... 6

72

Total in last Terme .................... 69

Increase . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3

ROLLS.

Judgments.-6 causes; 2 petitions; 1 re

hearing ; 1 demurrer:—total 10.

Pleas and Demurrers, 2.

Causes.—127 old; 29 new :—total 156.

Further Directions and Costs, 61.

e See the statement of the arrears in the

Equity Courts at the commencement of last

Term, ante, p. 193.

2 I 2
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Evceptions, and Exceptions and Further

Directions, and Costs, &c. 30.

Summary.—10 judgments; 2 pleas, and de

murrers; 156 causes; 61 further directions

and costs; 30 exceptions, &c. :-total .. 259

Deduct causes, &c. standing over ..... 10

249

Total last Term ........ . . . . . . . . ...... 257

Decrease ........ . . . . . . . . . . . . . . ...... 8

WICE CHANCELL0 R.

Causes.—379 old; 47 new :—total 426.

Further Directions, and Further Directions

and Costs, and Further Directions and Peti

tions, &c. (83 old, l l new), 94.

Eacceptions, and Exceptions and Further
Directions, and Exceptions and Costs, &c.

(48 old, 4 new), 52.

Summary.—426 causes; 94 further direc

tions, &c.; 52 exceptions, &c.:—total .. 572

Deduct abated causes and exceptions,
&c. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 78

Do. standing over do. do. .. 22

— 100

472

Total last Term.................... . 419

Increase . . . . . . . . . . . . . . . . . . . . . . - - - - - - 53

General Summary.

Lord Chancellor ....................... 72

Rolls...... . . . . . . . . . . . - - - - - - - - - - - - - - - - 249

Vice Chancellor..................... ... 472

793

Total last Term .................... 745

Increase...... e e - e s - - - - - - - - - - - - - - e. e. 48

PRACTICAL POINTS OF GENERAL

- INTEREST.

INQUEST ON A LUNATIC.

WE are not aware of any case similar to

the following: ---

A habeas corpus issued to the keeper of

Tothill Fields Bridewell, commanding him,

immediately after the receipt, &c., to bring

the body of John Goode into Court, being

committed, &c. together with the day and

cause, &c. to undergo, &c. . The prisoner

being brought into Court this day, in custody,

the return was read in Court, which set forth

a warrant by a justice to receive into custody

the body of a man calling himself John the

second King of England, charged upon oath

with unlawfully and seditiously making use of

certain seditious words and threats against her

Majesty the Queen, in the presence of her

Majesty, &c. Sir John Campbell, Attorney

General, (with whom was hºightman,) then

moved that the prisoner might be arraigned.

Practical Points.—Fourth Report of the Criminal Law Commissioners.

The indictment, which had been found by the

grand jury, was accordingly read by the se

condary of the Crown Office. It charged that

the defendant unlawfully, &c. contriving, &c.

to scandalize, &c. our Lady the Queen, &c.

unlawfully, maliciously, and seditiously, in the

presence of our said lady, &c. and in the pre

sence and hearing of divers liege subjects, &c.

did speak, &c. of and concerning our Lady

the Queen, and addressed to our said Lady,

&c. these false, &c. “You are an usurper,

I will yet have you off the throne,” (with

inuendoes) to the great scandal, &c. There

were other counts, slightly varying the words.

The defendant being called upon to plead,

shewed clear symptoms of insanity in his de

meanour, and, on his not pleading, the Attor

ney General prayed that an inquest might be

sworn to try whether he was insane or not.

The sheriff being in attendance with an in

quest, a jury was immediately sworn, and the

inquest was taken at bar before Lord Denman,

C. J., Patteson, ſ/illiams, and Coleridge, J.J.

The Attorney General then addressed the jury,

and stated that, under stat. 40 G. 3, c. 94,

s. 2, they were to find whether the prisoner

was insane or not; that this statute applied to

a misdemeanor; and that by common law also

the Crown had the power of detaining an

insane defendant on a criminal charge, and an

inquest might be sworn to try the fact of the

insanity. He also referred to sect. 4 of the

above statute. Witnesses were then examined,

who gave evidence of the defendant’s insanity

at a time very shortly preceding the trial; and

the defendant continued to exhibit, in his de

meanour, violent symptoms of mental derange

ment. It being proposed to call a medical

man, to prove the present state of the defen

dant’s mind, Lord Denman, C. J., said, “I

think it is quite unnecessary. We can judge

of that by what has passed in Court just now.

Neither do I think it necessary to ask the de

fendant whether he wishes to cross-examine

the witnesses, or to say or prove any thing for

himself. From what we have seen, it is per

fectly clear that this would be a mockery and

waste of time, and an useless prolongation of

a painful proceeding. His Lordship having

shortly charged the jury, they returned that

the defendant was insane. The Attorney

General then moved to have the inquest re

corded, and that the defendant might be kept

in safe custody till the Queen's pleasure

should be known. Ordered accordingly.—

Reg. v. Goode, 7 Ad. & Ellis, 536.

THE FOURTH REPORT

OF THE

CRIMINAL LAW COMMISSIONERS.

We this week lay before our readers this

valuable Report, by way of Appendix, and

the press of other matter, moré especially

the unavoidable length of the first article

obliges us to postpone its consideration.
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We must therefore refer our readers to ded by accountants. While merchants go on

the Report itself. It is, in fact, an ad- with their accounts in their own way, they ex

mirable treatise on the Criminal Law. Every perience no difficulties; but the moment it be

- - - - - - ... comes necessary to settle mercantile accounts

º º.*.ºº: in any of the courts of law or equity, different
º O not ClOu aU 1U Will DeCGme a

- - - rules and principles are applied, and that too

manual both at sessions and on circuit, for all

persons concerned in conducting criminal

business. We, however, value it especially

for the general principles laid down in it,

and as the first important step towards im

proving and consolidating the law itself. It

is signed by Mr. Starkie, Mr. Wightman,

Mr. Jardine, and Mr. Ker. We shall shortly

return to it.

NOTICES OF NEW BOOKS.

A Practical Treatise en Accounts, Mercan

tile Partnership, Solicitor's, Private Stew

ard's, Receiver's,. Erecutor’s, Trustee's,

&é &c.; ewhibiting a View of the Discre

pancies between the Practice of the Law

and of Merchants ; with a Plan for the

Amendment of the Law of Partnership, by

which such Discrepancies may be recon

ciled, and Partnership Disputes and Ac

counts adjusted. By Isaac Preston Cory,

Fellow of Caius College, Cambridge, Bar

rister at Law, London: William Picker

ing, 1839.

THIS is an excellent Book on a very useful

subject. Such a Treatise was much needed

in the profession, and Mr. Cory has pre

pared it with skill, care, and research.

The scope and object of the work are

thus stated in the 1st chapter:—

“In a man’s intercourse with the world

there is scarcely an every day duty more impor

tant, both to himself and the persons with

whom he comes in contact, than is the practice

of accounts. . Almost every man flatters him

self, it is a subject which he either understands

or with which he can without much difficulty

become acquainted, if any emergency should

render it expedient. Of the mere practical de

tails of the subject, it is easy to acquire a suffici

ent, knowledge for the ordinary routine of

business: nor does it require much application

to become acquainted with its principles as a

science. But there are some points connec

ted with accounts, upon which much misappre

hension prevails; and this is chiefly owing to

the extraordinary and not very well known

fact, that the system of accounts universally

adopted among merchants is, in some respects

a very different system from that which pre.

Vails in the courts of law and equity; especially

upon that most important section of accounts

Which relates to the concerns of partnership.

The mercantile principles and practice of ac
counts have hitherto been almost as much

*Verlooked by our courts of law and equity, as
have the rules of law and equity been disregar

by means of a machinery, the inadequacy of

which renders an application to the courts an

evil that almost any sacrifice will be encoun

tered to avoid.

“The inconvenience arising from these sources

has become so pressing, as to have created a

necessity for the speedy interference of the

legislature. There is, however, some ground

for apprehension, that the mischief may be

considerably increased by the interference of

parliament, unless the differences between the

mercantile and legal principles, upon which

accounts are taken, are more generally can

vassed and understood.

“The object of this work then is, in the first

place, to present an outline of the common

principles and practice of accounts; not so

extensive i.e." to embrace every minute

detail, but yet sufficient to enable any person

fully to comprehend, and if necessary to in

vestigate, any accounts that may come before

him in the way of business; and to adopt such

a method as may be necessary to enable hin

to keep his own accounts, or those he may be

called upon to keep or investigate as a trustee,

executor, or the like; and to place before mer

cantile men and others, such general princi

ples and rules of law as most concern them ;

and in the second place, to draw attention to

the existing difficulties which are so shortly to

come under discussion.

“I have endeavoured to set before the

reader the remedies which have been recom

mended by the many eminent men who have

turned their attention to the subject; and I

have ventured to present a plan which appears

to me to obviate almost every difficulty. This

plan consists of little inore than a proposed

recognition by the courts of some of the fun

damental principles of the mereantile system ;

and is so simple, that it will scarcely disturb

the practice either of the courts or of accoun

tants.

“It was my original intention to put forth

the present work as a treatise upon the Princi

ples, Law, and Practice of accounts. But the

important questions now forcing themselves

upon the notice of the public, have induced

me to present it in a more popular form, for

the consideration of the mercantile world, and

consequently to sink as much as possible those

legal points and discussions, which would be

of no importance to them, and to confine the

present treatise to such points as are of gene

ral interest, or bear particularly upon the

matters which are to be discussed in Parlia

inent.”

The Book contains a full description of the

Italian method of Book-keeping, according

to its original form and the present practice.

The author then treats of Double and Sin

gle Entry, and a large space is properly
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afforded to the subject of Partnership Ac

counts, and the proposed amendment of

the Iaw of Partnership. Fiduciary Ac

counts are then noticed, and lastly, Ac

counts in Chancery, with an appendix of

the various forms of keeping accounts.

Mr. Cory's practical knowledge may be

illustrated by the following extracts, rela

ting to the accounts of solicitors:–

“A solicitor deals only in his professional

skill and exertions; but he makes large dis

bursements, and has often large sums of money

of his clients passing through his hands. The

books of solicitors are kept in different ways;

but commonly they are kept upon the princi

ples of single entry. A waste-book is rarely

used, but a journal is sometimes kept, though

in its construction it deviates considerably from

the ordinary journal. The chief books are the

attendance-book and cash-book, which contain

the accounts of all business done, and of all

cash transactions, and the ledger contains the

stock and all personal accounts; and into this

ledger the cash-book must be posted; but the

contents of the attendance-book are carried

into it by a process subsequently detailed.

The other books used in a solicitor's office

are the disbursement-books, stationer’s-book,

letter-book, and a book which is rather impro

perly called a bill-book.

“The attendance-book contains an account of

all the business done. In this the solicitor, or,

if a firm, each partner, and all the clerks, en

ter every matter of business they transact in

the course of the day. It is, therefore, equi

valent to the invoice-outward-book of the

merchant, which contains his sales; and if

the charges are carried into a column in the

margin, it would exhibit the gross profit; but

this is seldom done.

“The cash-book contains the general cash

account, and the disbursement - books are

branches of it. ... As a solicitor makes a great

number of small disbursements, by his clerks,

he provides each managing-clerk with a dis

bursement-book for petty disbursements, and

to each of these clerks he entrusts a suum of

money, as 10l. at a time, for small disburse

ments. The sum given to the clerk is debited

in his disbursement-book, and credited in the

cash : it is spent by the clerk in disbursements

for different clients, all which in due time will

be returned. The observations made in page

37, respecting the necessity of passing all sums

through a banker's, are particularly applicable

here. All large sums should be invariably paid

by cheque, as well as the sums given to the

managing clerks for disbursements, and for

petty cash to the keeper of the petty cash

book.

“The stationer's-book is the account cur

rent of the law-stationer against the house;

and, though a branch of the ledger, is a book

without the assistance of which a solicitor

could not proceed to make out his bills or

post his ledger; as it contains the amount of

the stamps to be charged, as well as an ac
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count of the length of each item engrossed

with the prices of the engrossing copies, &c.

“These four books, with the letter-book, or

rather its index for correction, constitute the

parts into which the waste-book of a solicitor

may be said to be divided. Of these books the

accounting clerk posts the items, carrying some

of them to the ledger, and others to the dif

ferent bills he is preparing.”

“As the business done for clients, and the

disbursements made on their behalf, constitute

the only two articles in which a solicitor deals,

it is only requisite for him to transfer the

several items from the attendance, cash, and

disbursement-books,b to the accounts of the

several clients, correcting them by the sta

tioner’s-book, which he has at hand. But

these cannot be at once carried to the ledger,

not only on account of their bulk, but of the

variations which it may be necessary to make

in the bills, to meet the taxation which may

be made, and the difficulty of entering the

items from so many different books at once in

the right place. And as a solicitor is simore

especially under the jealous eye of the judges,

and amenable in a very summary way for any

misconduct or even mistake, it is imperative

upon him to keep a most exact copy of every

bill which he sends out, as well as to be ex

tremely careful in the construction of his bills.

To meet these difficulties, a solicitor’s account

ant generally draws out each bill in a rough

draft, entering the chargeable items froin the

cash and attendance-books upon loose sheets,

correcting them from time to time, as neces

sity requires. It is also very convenieut to

keep separate transactions distinct from one

another, and to make different bills for each

transaction. In this manner all the items of

the cash, attendance, stationer's, and disburse

ment-books, become at length posted either

in the draft bills or in the accounts of the

ledger.

“When any bill is completed, it is written

out fair, and an exact copy is entered in a

large book, called rather improperly the bill

book; and the bill is then delivered.

“This bill-book is therefore a branch of the

ledger, containing the items of business done

for each client. The sum total only of each

bill is carried into the ledger, to the debit

of each client’s account. If a solicitor car

a Some houses post their subsidiary books

not at once into the ledger, or into the draft

bills, but into a book which they call the Jour

mal; in which they separate the different ac

counts from one another, and sometimes by

means of a double column in the margin, they

distinguish the charges from the disbursements;

but then they rarely re-copy the bills into the

bill book, so that they do not preserve an ex

act fair copy, which is an advantage of more

consequence than the business-like appearance

of a journal. --- e.

b As he posts the ledger or bills, instead of

posting the ten pound given to a clerk, which

appears in the cash book, he will post the items

he finds in his disbursement books.
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ries the amount of the bills to the debit of the

client, he may be said to keep his books by sin

gle entry; but in this he cannot have the ad

vantage of ballancing, because his attendance

book can scarcely by any chance be so well

kept as to correspond in all things with the

items carried into the bills; and therefore it is

lout of little use to be particular in carrying

the items out into the margin of the attendance

book. But if a solicitor choses to keep his ac

counts by double entry, his books are suscep

tible of the greatest accuracy; and it is ejec

ted as follows : When he carries the total

amount of each bill to the debit of his client,

he should make a corresponding entry in ano

ther ledger-account, called the Business ac

count, to the credit of that account to the

same amount. This is equivalent to the Goods

account of the merchant; and by opening this

account his books will accurately balance, and

this account will represent the gross income

of the firm. It is a branch of the profit and

loss account.

“It is also very common for a solicitor to

have money of his client passing through his

hands. To meet this occurrence, a solicitor

must open in his ledger separate accounts for

these transactions; and with the bills deliver a

general cash account current, coinprising all

the bills and transactions.

“In posting the cash-book into the ledger,

the rent, taxes, salaries, petty disbursements,

and different branches of the profit and loss

may have separate accounts opened for them,

as well as a private account for each partner if

the concern be a partnership, and the accounts

may be balanced in the usual way.

“I have seen, also, a very simple method

adopted among partners careless in accounts,

and who did not keep a banker, but made up

their accounts as between themselves, half

yearly, each paying disbursements as it hap

pened, sharing large receipts, and retaining

small sums that came to their respective hands;

and I mention it not as an example to be fol

lowed, but in general to be avoided ; but it

illustrates the preceding observations, and may

be useful where accounts have run in arrear,

or by any accident have become confused.

An account was opened for each of the three

partners in a private ledger, in which each

was debited with what he received or retained,

and credited with his disbursements. An ac

count of the partnership or Business-account

was then made up, in which the partnership

was credited with the amount of the bills re

ceived, and debited with all the disbursements,

both which were picked out of the bills for the

occasion. The amount of the bills received by

the partnership would be of course equal to

the amount received by all the partners toge

ther, and the amount of its disbursements to

the amount paid by the three. The balance

of the partnership account was, of course, the

profits. It was divided into three parts, and

one-third was then carried to the credit of each

of the three partners, and the balances deter

mined in the usual way; and thus they settled

how much each was indebted to the other.”
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NEW ORDER APPOINTING EXA

MINERS OF SOLICITORS.

Monday, the 15th day of April, 1839.

I Do hereby order and appoint that Richard

Mills, Samuel Hawtayne Lewin, George

Gatty, and John Wainewright, Sworn

Clerks in Chancery, together with Samuel

Amory, Benjamin Austen, Michael Clayton,

Edward Foss, Richard Harrison, Philip Mar

tineau, Thomas Metcalfe, Charles Ranken,

Charles Shadwell, Samuel White Sweet,

John Teesdale, and Edward Archer Wilde,

Solicitors of the Court of Chancery, be

Examiners until the last day of Easter Term,

1840, to examine every person (not having

been previously admitted an attorney of the

Courts of Queen's Bench, Common Pleas,

and Exchequer, or one of them) who shall

apply to be admitted a solicitor of the said

Court of Chancery, touching his fitness and

capacity to act as a solicitor of the said

Court: And I do hereby direct that the

said Examiners shall conduct the examina

tion of every such applicant as aforesaid, in

the manner and to the extent pointed out

by the order of the 27th day of July, 1836,

and the regulations approved by me in re

ference thereto, and in no other manner

and to no further extent.

LANGDALE, M. R.

NEW RULE APPOINTING COMMON

LAW EXAMINERS.

Easter Term, 1839.

IT is orDERED, that the several Masters

for the time being of the Courts of Queen's

Bench, Common Pleas, and Exchequer re

spectively, together with Samuel Amory,

Benjamin Austen, Michael Clayton, Ed

ward Foss, Richard Harrison, Philip Mar

tineau, Thomas Metcalfe, Charles Ranken,

Charles Shadwell, Samuel White Sweet,

John Teesdale, and Edward Archer Wilde,

Gentlemen, Attornies, be, and the same are

hereby appointed Examiners, for one year

now next ensuing, to examine all such per

sons as shall desire to be admitted attornies

of all or either of the said Courts; and that

any five of the said Examiners (one of them

being one of the said Masters) shall be com

petent to conduct the said examination, in

pursuance of and subject to the provisions

of the Rule of all the Courts made in this

behalf in Hilary Term, 1836.

(Signed by the Judges.)
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THE STUDENT'S CORNER.

UNSTAMPED AGREEMENTS.

ALThough in Rippiner v. Wright, 3 B. & Ald.

478, it is laid down that where an agreement

on unstamped paper has been destroyed, no

parol evidence can be given of its contents, yet

this must be understood only as between the

parties thereto; for in Scott and another, assig

nees of Starke, a bankrupt, v. Jones, 4 Taunt.

864, we find it settled that trover lies for an

unstamped agreement, if it can, upon payment

of a penalty and stamp duty, be stamped and

rendered available. It was refused as evidence

by Mansfield, C. J., he holding it inadmissible

for any purpose whatever; but afterwards, on

the rule being made absolute for a new trial,

the Court said, this instrument is a thing capa

ble of having a value given to it by being

stamped. The meaning of the act is, that it

shall not, without a stamp, be available as be

tween the parties, so as to enable them to en

force the agreement: therefore, in civil cases,

we find admissibility or inadmissibility of an

unstamped agreement as evidence is founded

on the distinction as to whether the action is

on the agreement by the parties thereto to

enforce the terms thereof, or by a third party

against one of the agreeing parties to recover

the agreement to compel performance. In the

former it is not receivable, and no parol evi

dence can be given of its contents, as in

Rippiner v. Wright, but in the latter it is

receivable on the authority of Scott and others,

assignees &c., v. Jones, and the dictum of Lord

Mansfield inust be taken, subject to the above

exception.

In Crown Cases it is laid down in The King

v. Gillson, l Taunt. 95, that upon an indictment

on 43 G. 3, c. 58, s. 1, for feloniously burning

a house with intent to defraud the insurers,

an unstamped memorandum, indorsed on a

stamped policy, is not admissible evidence

against the prisoner. But in Hawkeswood's

case, l Leach, 257, and subsequent cases, it is

settled that forgery may be committed of an

instrument on unstamped paper, on the prin

ciple that it is not material that the forged

instrument should be so inade, that, if true, it

would be valid; et vide Rear v. Lyon, Russ. &

Ry. 255; Collecott's ease, 4 Taunt. 300; Russ.

& Ry. 212, 229; Rea v. Reculist, 2 Leach's

Cr. Cases, 81 l ; and Rea v. Morton. Also,

that the necessity of having a stamp was a mere

matter of revenue, and did not alter the nature

of the crime, and because it was unfit that a

man should be permitted to avail himself of

his own fraud on the revenue, by alleging that

there was no stamp upon the instrument which

he himself had forged; but in Rea v. Gillson,

it was the very essence of the offence that there

should subsist a legally effective contract, with

out which it could not be held that the prisoner

acted with intent to defraud the company,

because without a valid instrument it could not

lie within his power to command the accorn

plishment of his purpose.

Therefore, in an indictment on a forged in

strument, it is not necessary that it be stamped.

But in an indictment on 43 G. 3, c. 58, it is

absolutely necessary, as it constitutes the vali

dity of the contract, without which the insurers

could not be defrauded.

JURIscoNSULTUS.

RECOVERY OF SMALL TENEMENTS.

1 & 2 Vic., c. 74.

To the Editor of the Legal Observer.

Sir,

A mortgagee in fee, with power of sale, sold

under the power, and executed a conveyance

to the purchaser. The property is under the

annual value of 20l. The mortgagor is in pos

session of part of the premises, and his tenant

of other parts, which they both refuse to give

up to the purchaser. Can he proceed against

both or either of them under l & 2 Victoria,

c. 74, or must he have recourse to ejectment

to recover possession ? The mortgage was

executed before the tenant entered into pos

session. AN Old Subscriber.

RE-ADMISSION OF ATTORNEYS,

For the last day of Easter Term, 1839.

QUEEN’s BENCH.

Byrom, Henry, Moor, Chester.

Brett, Charles Lewis, Bridlington, York.

Carlos, Edward John, 6, Union Row, New

Kent Road.

Coyte, William, Harleston, and Brick Lane,

Whitechapel.

Green, William, 36, Albany Street, and 9,

Calthorpe Street.

Headly, William, Cambridge.

Harvey, Daniel Whittle, Raleigh House,

Brixton.

Judgson, George Mark, Morpeth.

Reed, John, 63, Hatfield Street, Christchurch,

Surrey.

Rippon, John, 12, Great Union Street, New

ington Causeway; 6, Walnut Tree Walk,

Lambeth.

Shelmerdine, Joseph Caton, Manchester.

Sibley, Henry, 5, Wharton Street, Pentonville.

Turner, John Barnard, Ilfracombe.

Worth, William, 27, New North Street, Red

Lion Square.

White, John Francis, Devizes, Wilts.

Whittuck, Charles Abraham, Caen in France;

and Bitton, Gloucester.

COMMON PLEAS.

First day of Trinity Term.

Smith, Edwin, Staple Inn.
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ATTORNEYS APPLYING TO BE ADMITTED

in Trinity Term, 1839.

QUEEN’s BENCH.

Clerk's Name and Residence.

Ash, William, Bristol.

Ansdell, Josias Thomas, Saint Helen's ; and

Liverpool. -

Allee, Lawrence Turton, Rookley; and 2,

Wilson Street.

Brooks, James Willis, 29, John Street, Bed

ford Row.

Benn, John Higginson, 9, Featherstone Build

ings; and Rugby.

Busfeild, Currer, Manchester.

Busfeild, Johnson Atkinson, Bradford.

Bird, Henry, 47, Lower Stamford Street,

Blackfriars; 24, Arundel Street, Strand;

and 1, Sussex Place, Islington.

Bennett, William Wooley Leigh, 20, Judd

Place, West ; and Buckingham.

Bentley, Henry William, 5, Lloyd Square; and

6, Great Marlborough Street.

Bradley, Edward Gould, 7, Castle Street,

Bloomsbury; Bath; and Reading.

Barton, Richard Carrol, 7, Cheltenham Place,

Lambeth.

Ball, Charles Sutton, 42, Brompton Square.

Bryant, Isaac, Wimborne Minster.

Briggs, William Sturges, Lincoln's Inn Fields.

Bradburne, Edmund, 42, Dorset Street; and

97, Milton Street.

Barlow, John, Sharples, near Bolton-le-Moors.

Birch,Thomas, Huntley Street, Bedford Square.

Blake, Charles, 29, Clifton Street, Finsbury

Square; and 32, Finsbury Circus.

Bartlett, Robert Henry William, 50, South

ampton Row; Shepton Mallett; 41, South

ampton Row; and 27, New Millman Street.

Bowlby, Thomas William, 109, Upper Seymour

Street, Euston Square; and Bishop Wear

mouth.

*Bond, Edgar, late of Norwich; 42, Spencer

Street, Northampton Square ; now of 75,

Judd Street.

Coppin, John Frederick Augustus, 8, South

Molton Street; and 71, Albany Street.

Clayton, Sykes, Sherburn, near Ferry Bridge;

Strand on the Green; and Kippax, near

Pontefract.

Campbell, William Knight, Nottingham.

Clegg, John, Bradford.

Cooper, Samuel Nicholas, 111, Crawford

Street; and 70, Margaret Street, Cavendish

quare.

Coles, Henry Thomas, 3, Mecklenburgh Street;

and 6, Raymond Buildings, Gray’s Inn.

Crabbe, Frederick, Devizes.

Carter, William, 6, South Square, Gray’s Inn.

Champney, Henry Nelson, 6, Old Bond St. ;

and York.

Chalmers, Charles Boorn, 4, Warwick Court;

and Great Torrington.

To whom articled, assigned, &c.

Cooke, George, Bristol.

Ansdell, John, St. Helen’s; assigned to Foster,

Marmaduke, late of Liverpool; assigned to

Lucon, Joseph, late of Liverpool.

Ralfe, James, Winchester.

Cooper, Thomas, John Street; assigned to

Brooks, James Sheffield, John Street.

Wise, William, Rugby.

Hampson, John, Manchester.

Wells, William, Bradford.

Cole, John, Odiham and Basingstoke.

Hearn, Thomas, Buckingham.

Abraham,

Street.

Clarke, Robert, Bath.

George Frederick, Marlborough

Mayhew, Joshua, 26, Carey Street.

Harrison, Charles, 14, Southampton Buildings.

Rowden, Henry, Wimborne Minster.

Briggs, Thomas, Lincoln's Inn Fields.

Gabb, Baker. and Secretan, William Wood

house, Abergavenny,

Winder, James, Bolton-le-Moors.

Briggs, Thomas, Lincoln's Inn Fields.

Bridger, Charles, Winchester.

Craddock, Samuel, Shepton Mallett; assigned

to Michell, Edward, Shepton Mallet.

Bowlby, Russell, Bishop Wearmouth.

Winter, James, Norwich.

Pinniger, Broome, Newbury; assigned to Bea

van, John Phillips, 30, Sackville Street.

Brock, Beauvoir, Loughborough.

Wadsworth, John, Nottingham.

Morris, Joseph, Bradford.

King, William Read, Serjeant's Inn, Fleet
Street.

Lewis, William, 6, Raymond Buildings.

Bayley, John, Devizes.

Carter, John Richard, Spalding; assigned to

Willis, Richard, 6, Tokenhouse Yard.

Cray, Jonathan, York; assigned to Gray, Wil

liam, the younger, York.

Carter, Charles, Barnstable; assigned to Price,

William Evan, Great Torrington.

* This is the only one in the Common Pleas.

[To be continued.]

t



490

SUPERIOR COURTS.

£urtſ (Tijancellur’g Court.

PRACTICE.-EN LARGING PUBLICATION.-

COMMISSION.

An order for a commission to take evidence at

any time after the day for passing publica

tion, is irregular, unless accompanied by an

order to Žiº,publication.

This was a motion to discharge an order

made by the Vice Chancellor, on the applica

tion of the defendant, for a commission to ex

amine witnesses in the country, after publica

tion must have passed.

Mr. Wakefield and Mr. Rogers, for the

plaintiff, supported the motion to discharge his

Honor’s order. The cause was at issue in

1837. Witnesses were examined on both sides,

and by arrangements between the solicitors,

publication was enlarged from time to time;

but, in December last, the solicitors for the

defendant gave an undertaking that they would

not again ask to enlarge publication. Not

withstanding that undertaking, they did apply,

by special motion, to the Vice Chancellor, who

refused so much of their motion as asked to

enlarge publication, as that application should

have been made to the master,a but granted

the commission, returnable the 31st May, if

the parties should be so advised. Now the

time for passing publication will necessarily

expire before that commission can be executed,

and there was no good reason for so long a

delay. The application for the commission

was made contrary to good faith, the real ob

ject being to enlarge publication by means of

the commission.

Mr. Jacob, Mr. Wigrum, and Mr. Piggott,

opposed the motion, and insisted that there

was no breach of faith. Publication was

already passed in this case, it was therefore

too late to apply to the master under the act

3 & 4 W., c. 94. The Pice Chancellor said

he could not enlarge publication, but he

granted the commission. The defendant has

several witnesses yet to be examined in town

and country, and a commission was necessary.

If it was wanted only to enlarge publication,

the application should be to the master; but

where a commission also was wanted, the ap

plication must be to the Court. Although the

defendant did not get all he asked by his mo

tion, he did not complain of the order made

by his Honor the Pice Chancellor.

Mr. Wakefield replied.—It was a motion of

course to get an order for a commission (17th

of the New Orders). An order for a commis

sion, under the circumstances of this case,

was irregular.

The Lora Chancellor said there could be no

doubt that an order for a commission to issue

on a day after publication passes in the cause,

is irregular It was necessary for the parties

to come to some arrangement. The Pice

Chancellor’s order could not be supported:

Superior Courts : Lord Chancellor.

and while the parties were discussing the point,

the time for publication may pass.

The order appealed from was discharged,

except as to so much of it as gave costs of the

motion below to the plaintiff. The defendant

failed in obtaining what he asked by his notice

of motion before the Pice Chancellor. -

Maunde v. Allies.—Sittings at Lincoln’s Inn,

April 12th, 1839. -

prACTICE.-ORDER TO ELECT.

A plaintiff, bringing an action at law, and

filing a bill in Chancery against the same

defendant for the same matter, will be

allowed the same time after defendant’s

answer for electing whether he will pro.

ceed at law or in equity, that is allowed

him to deliver earceptions to the answer,

(which, under the 4th of the New Orders,

is two months).

The bill was filed for performance of an

agreement, by which the defendant agreed to

pay the plaintiff a sum of two pounds per week,

and the plaintiff brought an action at law

against the defendant on the same agreement ;

and both suits are pending. The defendant

put in his answer to the bill, and after fourteen

days obtained an order of course, calling upon

the plaintiff to elect which suit he would pro

ceed with. The plaintiff amended his bill, and

made a special motion before the Vice Chan

cellor, to discharge the order to elect, and his

Honor granted the application, declaring his

opinion that the plaintiff was not bound to

elect until after a full and complete answer was

put in ; and that to judge whether the answer

was sufficient, required the same time that is

allowed to a plaintiff to consider whether he

would deliver exceptions to an answer.

Mr. Wakefield and Mr. Sharpe for the de

fendant, said he had put in a full answer to the

original bill. It was not necessary to answer

the amendments in order to move to discharge

the common injunction; and by analogy it

was not necessary to answer the plaintiff's

amended bill in this case before applying for

the order to elect. There was no surprise in

this case ; fourteen days had elapsed after the

answer was filed before the defendant applied

for the order to elect. The defendant was en

titled to the order to elect in eight days after

answer. . They referred to the cases that were

cited before thc Vice Chancellor, viz., Tillotson

v. Ganson ;a Browne v. Point2 ;b Couplund and

others v. Braddock;" Hogue v. Curtis;" Lee v.

Ravenscroft;e and contended that they did not

apply to this case.

Mr. Wigram and Mr. Anderdon for the

plaintiff, said, the question is, whether the de

fendant was entitled, of course, to the order

on the plaintiff to elect. A defendant is not

entitled to that order until his answer has been

so long on the file that the plaintiff may be able

to decide for himself which suit he would pro

* 3 & 5 W. 4, c. 94, ss. 13 & 14.

a l Vern. 103. d 1 Jac. & W. 449.

b 3 Madd. 24. e (; Sim. 474.

c 5 Mºdd. |}.
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ceed with; and for that purpose the plaintiff

ought to have a reasonable time. The defen

(lant must not only answer, but must make a

full and complete answer before he is entitled

to the order. Brown v. Pointz ; Hogue v.

Curtis; Couplund v. Braddock. What was a

reasonable time for plaintiff to see whether

the answer to his bill was complete? The Pice

Chancellor thought the same time should be

allowed that is allowed to elapse before an an

swer is to be deemed sufficient, which, under

the old practice, was eight days, but now is two

months. Until after the lapse of two months,

therefore, the defendant is not entitled to an

order as of course, calling on the plaintiff to

elect which of the two suits he would proceed

with.

Mr. Wakefield replied.—An answer is deemed

full and complete for many purposes before the

time for filing exceptions expires: for instance, a

defendant, on putting in his answer, may move

to dissolve an injunction. So also for the pur

poses of contempt an answer is deemed coin

plete before exceptions. When exceptions

are taken the answer is suspended,—it is no

answer then. There are very few instances of

special applications for this order to elect. Not

more than two in all the reports. No excep

tions have been filed to the answer in this case

up to this moment; and therefore it must be

deemed to be sufficient for the purposes of this

order.

The Lord Chancellor.— According to Mr.

Wakefield’s last argument, the plaintiff may be

called on the moment after the defendant

put in his answer, to elect, within eight days,

whether he will proceed with the action at law

or the suit in this Court. That was, in his

Lordship's opinion, too short a time to con

sider which suit to elect. The plaintiff had to

look over the answer, and to lie well advised

in respect of its sufficiency. The answer

might be no better than a sham answer, put in

to serve some special purpose. It appeared

from the report of Hogue v. Curtis,f that it was

a special case. Being desirous of information

on this part of the practice of the Court, his

Lordship made a search, and fell on a book of

practice, published before 1818, the year in

which the case of Browne v. Poyntz was de

cided ; and from that book he found that an

answer is not to be deemed sufficient until after

the expiration of the time allowed for filing ex

ceptions to it. That time now, by the 4th of

the New General Orders in Chancery, is two

months. That time inust elapse before an

answer is to be held sufficient for the purpose

of enabling a defendant to obtain an order of

course on the plaintiff to elect.

Motion refused. —Leicester v. Leicester.—

jº at Lincoln's Inn, March 26th and 27th,

i839. -

f 1 Jac. & W. 449.
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Churcu's 33riſtſ).

[Before the Four Judges.]

IMPRISONMENT Abolition Act, PRACTIcE

UN DE R.

The Court granted a rule to shew cause with

a view of deciding how a party who had

given a bond under the l & 2 Pict. c. 110,

s. 8, might render in discharge of the
sureties in that bond. -

Quaere, tehether he can release them by

rendering 8 -

Mr. Creswell moved for a rule to shew

cause why the defendant in this case should

not be at liberty to render himself into the

custody of the marshal under the provisions of

the 8th section of the 1 & 2 Vict. c. 110, the

Act for abolishing Imprisonment for Ijebt.

He moved upon affidavits, which stated that

the defendant had originally been arrested for

a debt which he owed to Mr. Houston, who

had however assigned the debt to a Banking

Company in York, on whose behalf he now,

sued. . The defendant gave bail to the action,

and when the statute came into operation ap

plied under its provisions to have an exoneº

tur entered on the bail-piece. That applica

tion having been granted, the Banking Com

pany and Mr. Houston filed an affidavit in

bankruptcy, in consequence of which, the

party against whom the affidavit was filed was

compelled, under the 8th section of the stal

tute, to enter into a bond, with two sufficient

securities, conditioned “to pay such sum as

shall be recovered in any action which shall
have been or shall be brought against him,

together with such costs as shall be given in

the same, or to render himself to the custody

of the jailer of the Court in which such action

is brought, according to the practice of such

Court, or within such time and in such ill all

ner,as the said Court or any Judge thereof

shall direct, after judgment shall have been

recovered, in such action.” The defendant

accordingly entered into this bond, with the

required, securities. The cause was after.

wards tried, and a verdict with 2500, was

afterwards recovered against the defendant.

An application had since been made at cham.

bers to allow the defendant to surrender pur

Suant to the conditions of the bond. [Mr. Jus

tice Patteson–The application was made to

me, and I was utterly unable to understand

how what was requested could possibly be

done..]. The marshal might be ordered tº re.

ceiv.he defendant into his custody under the

conditions of the bond. [Mr. Justice pain.

son.—How can that be, when he has not been

arrested? Mr. Justice Littledale, "A man

is not rendered by the practice of the Court

ºut, by his bail. Let his bail render the de.

ſendant.....Are these sureties in the bond his

bail?] They must be so considered. [Mr.

Justice Littledale.—They are totally different

persons from the bail to an action. Mr. Justie

Patteson–I wanted to know what was the

practice in the case of a bond given by mein

bers of parliament and others who were privi
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leged from arrest; for I really was quite at a

loss to know how I should proceed unless I

was to treat these men as bail.] They are

bail against an act of bankruptcy instead of

being bail against the custody of the person.

It is impossible to be contended that this de

fendant shall not be rendered, for the act dis.

tinctly says that he shall. [Mr. Justice Patte

son.—The act seems to say that he shall render

after judgment, but I have not heard how that

is to be done. Suppose there is serviceable

process, and verdict and judgment, the party

cannot render.] He cannot, for there is no

person he can release by it. The creditor too,

it must be admitted, has his remedy in that case

against the goods of the debtor, and shall not

be forced to accept the remedy against the

person. [Mr. Justice Patteson.—The bond in

the cases I have referred to, was, I think, con

ditioned to put in bail, for it was connected

with appearance. The bond in this statute is

not connected with appearance, and seems to

me totally different from the other. It was for

that reason that I wished to know what was

the practice as to bonds in the cases of privi.

leged persons.]

Lord Denman, C. J.-The case had better

be mentioned again, when the Court may be

informed as to the practice in cases of these

bonds of privileged persons.

Mr. Creswell on Tuesday morning again

mentioned the case. The bond directed by

the 6 Geo. 4, c. 16, to be given by Members of

Parliament and other privileged persons throw

no light on this question, for in them the party

giving the bond undertakes to pay the debt

and costs, and there is no alternative condi

tion, the undertaking being simply to pay.

There can therefore be no practice in cases

of that sort, which can assist the Court in con

struing the statute in the present instance.

The difficulty here arises from the phrase “ac

cording to the practice of such Courts.” If

the condition had been iderely to pay or to

render, and no such words as those now quoted

had been introduced, the condition would have

been fulfilled as soon as the party had render

ed himself to the custody of the jailer. The

phrase however does not create so much diffi.

culty as might at first be imagined, for it has

reference only to the time of the render, as

may be seen from the words immediatly fol

lowing, which are “within such time as any

Judge, or the Court shall direct.” It is said that

there cannot be a render without bail; but that

cannot be so here, where the statute positively

requires a render. The object of bail is merely

to secure the doing of a certain thing. If that

is not done, the party must render. The bond

here is in lieu of ordinary bail, and if the

thing undertaken to be done is not done, the

same consequence follows.

Lord Denman, C. J.—The point is well
worth discussion.

Rule granted,—Houston v. Coates, E. T.

1839. Q. B. F. J.

Superior Courts : Queen's Bench; Common Pleas.

AFFIDAVIT. -PRACTICE.

hºhere an affidavit on an application against

an attorney had been sucorn before a coun

try commissioner, trho by accident had ne

glected to insert his name in the jurat, the

Court, on being satisfied by his affidavit

that it was through an accidental error on

his part that his name had been so omitted,

and also being satisfied, that the affidavit had

been made ºrithin the limited time, allowed

it to he sent back to the commissioner for

him to insert his name in the jurat.

Mr. Wightman moved for leave to send back

an affidavit to the commissioner before whom

it had been sworn, in order that he might rec

tify an omission of his own, and which ren

dered the party who had made the affidavit

unable to use it. It was an affidavit made in

the case of a rule directed against an attorney.

The time for filing affidavits had passed by, and

it was now discovered that the commissioner

had by Inistake omitted to insert his own name

in the jurat. The affidavit had been made in

due time, and the commissioner himself now

stated on oath that the omission was his own,

and was entirely accidental.

The Court required to be satisfied that the

affidavit now sought to be sent back had been

made within the limited time.

The officer reported that it had.

The Court then granted the application.—

Ea parte Hall, E. T. 1839. Q. B. F. J.

Cummum 33ſcag.

W.RIT OF ERRO. R.—UN DECID e D ISSUES ON

RECO Rid.

Semble that a writ of error cannot carry up

the record to the Ea'chequer Chamber,

where issues in fact remain upon it unde

cided; but where those issues may be con

cluded by the judgment of the Court above,

the Court will allow them to be struck out,

with liberty to restore them conditionally.

E. P. Williams shewed cause against a rule

obtained by Stammers, for staying the trial of

the issues in this action until after the deci

sion of the Exchequer Chamber on a writ of

error in the cause, and for the entry of a stay

of proceedings on the issues to the country,

until the judgment of that Court should be

given, on the record transcribed for the said

Court, and also for a general stay of proceed

ings. There were two defendants in the cause

named Knight and Drake, and they had pleaded

separately. The decarlation contained, first, a

special count for services, and two common

counts, for money paid and on an account

stated. The defendant Drake pleaded first, a

special traverse of the agreement in the first

count mentioned, denying his liability as a

dormant partner, and as to the second and

third counts, non assumpsit and payment. The

plaintiff replied, demurring generally to the

first plea, on which there was joinder by the

defendant, and took issue on the second and

third pleas. The defendant Knight pleaded
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four pleas; first, non assumpsit to the whole de

claration; secondly, to the first count a denial

of the breach ; thirdly, to the first count

license to commit the breach; and fourthly, to

the first count, that the agreement was rescin

ded before the breach was committed. To

these pleas the plaintiff replied, and issue was

joined to the country. The demurrer to the

first plea of the defendant Drake was argued

in Hilary Term, 1838, and judgment was given

for the defendant, upon which the plaintiff

brought a writ of error in the Exchequer

Chamber. The objection to the granting of

this application was, that it was not competent

to the plaintiff to carry up the record on a

writ of error, while the issues in fact yet

remained undecided. There could be no writ

of error until judgment had been obtained on

the whole record. The writ of error was, in

fact, the commencement of a new action, and

the assignment of error was in the nature of a

declaration. The principle was laid down in

2 Saund. p. 101. F. N., and 101 R.; and it

was inconsistent with the doctrine there estab

lished, that there could be a writ of error on a

part of the record. Besides the principle

which existed in law, however, he should be

sides contend that the greatest inconvenience

in practice would be likely to result if this rule

were granted, for it might happen that in a de

claration containing two counts, error might

be assigned upon one, upon which the judg

ment of the Court above might be obtained,

and then it might turn out that there was error

also upon the second count, upon which there

must be a second writ. The operation of the

writ of error at common law, was to take up

the record for error into the Court above, for

although by the statute 1 W. 4, c. 70, s 8, it

was provided that a transcript of it only need

be annexed to the writ, the principle upon which

the Court was to inquire whether a writ of error

would lie or not, was not affected. The autho

rities upon his argument were precise and

clear. The old form of the writ of error was

given in Fitzherbert’s Natura Brevium, and it

had not been materially altered since.

Tindal, C. J.-Have you looked at Met

calfe’s case, ll Coke, 39 A., and 39 B. It is

strong in your favour. Upon what grounds is

it contended that this rule may be granted:

//ilde, Serjeant, in support of the rule, sub

mitted that it was within the discretion of the

Court to grant this rule, as the course proposed

would be infinitely more convenient to the par

ties than to proceed in the strictly technical

and legal manner. -

Tindal, C. J.—The difficulty will arise when

you get to the Court of Error, for they will say

that they cannot hear you.

h’ilde, Serjeant.—In this case, the judgment

of the Court of Error would decide the whole

case, for if they should affirm the decision of

this Court, it would be useless to proceed fur

ther against the defendants. The going down

to trial, therefore, upon the issues in fact might

be a useless expence.

Tindal, C. J.-Certainly, in that case it

would be for the convenience of the parties,
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that some arrangement should be made to ef.

feet the object of this rule. The right course

will be to strike out the issues to the country,

either permanently or with power to restore
them hereafter.

Bosanquet, J.-That must be done in order

to enable the Court of Error to entertain the
Writ.

E. P. hilliams consented to this arrange

ment on behalf of Drake, his client, on certain

terms; but suggested that the matter could not

º decided upon without the consent of Knight
also.

Thdal, C. J.-The rule may be enlarged as

to Knight, and must be served upon him, call

ing upon him to shew cause why the general

issues taken and concluding to the country

shall not be struck out, with liberty to try

them, if necessary, after the judgment shall be
given in error.

Rule accordingly.—Beckham v. Knight and
Drake, E. T. 1839. C. P.

RE-AdMission of Attorney, I Vic. c. 56,

S. 4.

The 1 Pic, c. 56, s. 4, which enables attor

nies, admitted in one Court, to practise in

the other Courts, applies to cases of re

admisson of attornies, as well as to cases

of their admission.

Martin moved for the re-admission of an

attorney. The applicant had been admitted in

the last term, in the Court of Queen's Bench,

but it was suggested by the masters of this

Court that the statute 1 Vic. c. 56, s. 4, did

not apply to cases of re-admission, but of ad

mission only, and that separate applications

must therefore be made in each court.

Tindal, C. J.--When the attorney is re

admitted in the Court of Queen’s Bench, he is

admitted an attorney of that Court. This mo

tion is unncessary. .

Rule refused. Ea parte Martin, E. T.

1839.-C. P. º

JUDGMENT AS IN CASE OF A NONSUIT.-ONE

OF SEVERAL DEFENDANTS.

Where there are several deſendants in a cause,

against one of whom issue has been joined

in time for u rule for judgment as in case

of a nonsuit, the Court trill not grant such

a rule to him, the other defendants not being

in a situation to make a similar application.

Gurney moved for a rule for judgment as in

case of a nonsuit. There were three defen

dants, on behalf of one of whom only he moved.

From the affidavit it appeared that issue had

been joined as against his client, in time to

entitle hinto make this motion; but it had only

been joined as to the other two defendants last

term, and it was in time to allow the plaintiff

to proceed to trial at the sittings after the



494

present term.

entitled to his rule as regarded his client.

Tindal, C. J.-You must all be in the same

boat.

Cause Lists.

ion.

the cause by proviso; it could not be done

It was submitted that he was unless all the parties were in the same situa

Your application cannot be granted.

Rule refused.—Crowther, assignee, v. Duke

Look at the old mode of taking down and others, E. T. 1839. C. P.
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Newton v. The Liverpool and
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pany.
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Faulkner v. Chevell

Ducura v. Flitton
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Wilson v. Ray
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Phillips v. Cole
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The Queen v. The Mayor of

Bridgnorth

Doe d Mayhew v. Asby

Ex parte G. Burnham, in the

matter of W. Dryden, Gent.

one, &c.

The Queen v. The Justices of

Chichester

Same v. John Coupland

In the matter of arbitration

between J. Waddell & ano.

Same

The Queen v. Benjn. Jackson

and another.

Same v. The Churhwardens of

Windsor
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re Hartley, Gent. one &c.
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Archer v. Hearse
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sioners for paving theSouth
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SPECIAL PAIPER.
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Stockdale, a pauper, v. Han

sard and others

*Barry v. Arnand

*Doe d. Tremewen v. Parme

wan and another

Wentworth & another v. Cock

Mattock, exor. v. Kinglake

*Doe d. Evans v. Evans

tCulley, Esq. v. Doe d. Tay
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Peace v. Eastwood

Jackson v. Hill

Burder v. Veley and another
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Thomson v. Lanyon

Saunders v. Morgan

Hutton v. Parker

*Doe d. Park & wife v. Kirby

Walmsley & another v. Cooper

Tindall v. Hepton and wife,

extrix. &c.

*Doe d. Blight v. Pett

The Guardians of the Poor of

the Banbury Union v. Ro

binson.

CltowN PAPER.

The Queen v. Henry Spencer

———Inhabitants of

Saint Lawrence, Ludlow

—— George Lums

daine

—— Guardians of

Walingford Union

—————William Darlis

ton Webb and another

—————— Lord and Stew

arl of the manor of Old

Hall in East Bergholt

—————— Churchwardens

&c. of Bradford.

————— Inhabitants of

Draughton

The causes marked thus * are Special Cases: the rest are Demurrers,

+ Writ of Error,
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REMANET PAPER.

Enlarged Rules.

Hannah ". Willis, Clerk

Poole v. Rogers

Palmer v Warren

Croft p. Lord Percival

Same r. Same

Morgan and another v. Miller

and another

Thornton v. Jenyns, Clerk

Wilson v. Butler

Same v. Wilson

Same tº. Howell

Same tº Perring

Same v. Steele

Same v. Lillie

Ryan v. Stackpoole

Kingwell v. Elliott & an.

Crook & an. v. Stephens

James v. Lingham

Common Bleag.

NEW TRIALS.

Moved Easter Term last.

Lawrence and another, Assig

nees, &c. v. Knowles

Bonzi v. Stewart

Same v. Same

Manifold & another v. Morris

Ward v. Suffield

Boys v. Ancell

Moved Trinity Term last.

Hartshorne v. Watson

James v. Lingham

Taverner v. Little

Hannay v. Herapath & anor.

Fendall v. Nokes

CURIA ADV. V. ULT.

Devaux v. Janson

Muskett r. Hill

Toplis & anor. v. Grane

Izon v. Gorton & another

Wilmshurst & anor. v. Bowker

Wrightup v. Chamberlain
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DEMURRER PAPER.

Williams & ors. v. Green & an.

Jackson v. Nicholl

Edwards v. Bishop of Exeter

& others.

Devaux & anor. v. Steele

Hilton v. Swan

Redford v. Newman

Samuel v. Rawson & anor.

Gas and Coke Company v.

Turner

Sanderson & ors. v. Piper &

others

Stert & another, executor v.

Platel

Mills v. Fowkes

Davis v. Chapman

Eastmure v. Laws

Whiskin v. Braddon

Lackington & ors., assignees,

v. Coimbes

Jolley v. Birmin

Knockers v. Banbury & ors.

IREMANET PAPER.

Raleigh & others v. Atkinson

*Lovatt & others v. Hamilton

*Tobin ". Crawford

Evans v. Jones

Pennefather v. Lock

The Chancellor, Master and

Scholars of the University of

Cambridge v. Baldwin

PEREMPTORY PAPER.

Hemingway v. Hamilton and

others

Parry v. Child

©rtlyrquer.

NEW TriAL PA Per.

For Judgment.

Moved Easter Term, 1838.

Doe d. Hiscocks v. Hiscocks

Moved Michins. Term, 1838.

Knight and another Assignees,

&c. v. Ferguson

Collins v. Rose

For Argument.

Moved Michms. Term, 1838,

Hughes v. Lenny & another

Pim & ors. v. Currell & ors.

Sheen & another, Assignees,

&c. v. Rickie & others.

Briant v. Flight

Moved Hilary Term, 1839.

Tuck v. Tuck

Peers v. Kenworthy

Selway v. Fogg

Hampton v. Cross

Speck r. Phillips

Bicknell v. Hood

Bennett v. Avery

Isaac v. Belcher & another.

Holt v. Miers

Smith v. Jones

Duedney v. Palmer

Lyon & another v. Holt

Kingham v. Robins

The causes marked thus * are special Cases.

The cases that have been disposed of since the first day of Term are not included
in these Lists.

I,IST OF LAW BILLS IN PARLIA.

MENT, WITH NOTES.

Høgtige of Cuninſong.

ADMINISTRATION OF JUSTICE.

To improve County Courts.

[For 2d reading.]

For holding District Sessions of the Peace.

Lord John Russell.
[For 2d reading.]

For keeping and authenticating non-parochial

Registers of Births, Deaths, and Marriages.

[In Committee.] Lord John Russell.

For regulating the Police Courts in the Me

tropolis. [For 2d reading 22d April.]

| For the better ordering of Prisons.

[In Committee.]

To regulate and enlarge the Summary Jurisdic

tion of Justices.

Lord John Russell.

Lord John Russell.

[For 2d reading 25th April.]

Lord John Russell. For further improving the Police in and near

the Metropolis.

[For 2d reading 22d April.]

Mr. F. Maule.
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Small Debts Court Bills for the following

places:—

Aberford, Newark,

Belper, Newton Abbot

Bury, (Lancashire) Nottingham,

Chesterfield, and

Eckington, Mansfield,

Glossop, Oldham,

Grantham, Pontefract,

Halifax, Hudders- Rochdale,

field, & Bradford Rotherham,

Hatfield, Tavistock,

Kingsbridge and Warrington,

Dodbrooke, West Ham,

Leeds, Worksworth,

Liskeard, Yorkshire.

Liverpool,

The proceedings on these Small Debt Court

Bills have been suspended until the 26th

April.

To enable the Justices at Quarter Sessions to

appoint a Clerk of the Peace in certain

Cases. [In Committee.] Mr. Pakington.

To abolish Grand Juries. Mr. Pryºne.

To improve the Practice and Proceedings in

the Court of Pleas of Durham.

[For 2d reading.] Mr. Harland.

For regulating the mode of establishing Rules

of Proceedings in the Borough Courts of

England and Wales.

[In Committee]

To amend the Law relating to double and

treble Costs, to pleading the General Issue,

and as to Notice and Limitation of Actions.

[For 2d reading 24th April.]

Sir F. Pollock.

To amend the Law relating to the Custody of

Infants. 25th April. Mr. Serjt. Talfourd.

To amend the Imprisonment for Debt Act, as

to Advertisements.

The Attorney General.

[For 2d reading.]

LAWS OF PROPERTY.

For the better protection of Purchasers

against Judgments, Crown Debts, and Fiats

in Bankruptcy. - Sir E. Sugden.

To amend the Law of Copyright.

[In Committee 1st; --

Mr. Serjt. Talfourd.

For the Enfranchisement of Lands of Copyhold

and Customary Tenure.

[In Committee 24th April.]
Mr. James Stewart.

For securing the Benefit of Inventions in Arts

and Manufactures. Mr. Mackinnon.

To render the Owners of Small Tenements

liable to the payment of Rates assessed

thereon. Mr. Robert Gordon.

[For 2d reading J

LAW OF ELECTIONS.

For the registration of Parliamentary Electors.

[In Committee.] Mr. Attorney General.

Controverted Elections. Lord Mahon.

[For 2d reading.]

To amend the jurisdiction for the Trial of

Election Petitions. Sir R. Peel.

[For 2d reading.]

Law Bills in Parliament.—The Editor's Letter Bor.

For assimilating the qualification of Electors

as Voters for Coroners to that of the con

stituency of members of Parliament, and

taking the Poll at Election for Coroners in

one day. Sir H. Fleetwood.

For extending the qualification of Voters for

members in Parliament representing Coun

ties, to the occupiers of houses of the clear

annual value of 10l. as in Boroughs.

Sir H. Fleetwood.

HiGHWAYS AND SEWERS.

To amend the Laws relating to Highways.

[In Committee.] Mr. Barneby.

To alter and amend the Laws relating to Sewers.

[For 2d reading 15th April.]

Mr. Christopher.

Bills passed the Commons.

To secure to Proprietors of Designs for Ar

ticles of Manufacture the Copyright of such

Designs for a limited time.

For extending the Copyright of Designs for

Calico Printing to designs for printing other

woven Fabrics.

THE EDITOR'S LETTER BOX.

We have inserted the Common Law Lists

of Causes upon the plan noticed in a recent

number. We understand it is not likely that

the Courts will be able to hear all the cases con

tained in these lists; but we shall watch their

progress, and give an additional list, if neces

sary, during the term.

The Equity Cause List is printed at the com

mencement of each term, and we doubt whe

ther our readers will require any part of it to

be inserted in these pages; but at all events

the early part of the list, so far as the several

Courts can possibly proceed by Trinity term,

will be sufficient for the present. The News

papers give the daily lists of Causes. Ours

will be the Term List.

Our monthly Lists of Masters Extraordinary

in Chancery are taken from the London Ga

zette, and a correspondent should instruct his

agent to have his name inserted. . We cannot,

in each instance send to search the Chancery

Offices.

The letter of T. T. has been received; but

we think the point not sufficiently important

to notice.

P. W. may rely that Counsel cannot recover

their fees by legal process. Whether it be

desirable to alter the law in this respect, we

are not now prepared to discuss.

“A Solicitor’s” observations regarding the

leading counsel who take briefs for several

Courts at the same time, are under considera

tion, with his other suggestions.

We have received the two letters signed

J. R. H. and p, and we recommend our cor

respondents to get a copy of the Copyhold

Bili, as amended in the committee. They

appear to have written on the bill as originally

printed. The interest to be received by the

lord is not five, but four per cent.
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SATURDAY, APRIL 27, 1839.

— “Quod magis ad Nos

Pertinet, et nescire malum est, agitamus.

THE

PROTECTION OF PURCHASERS.

We here purpose giving some account of

Sir Edward Sugden's Bill for the Protec

tion of Purchasers.

By the 4 & 5 W. & Mary, c. 20, s. 3, it

is enacted that “no judgment, not doc

quetted and entered in the books kept for

that purpose, according to that act, shall

affect any lands or tenements as to pur

chasers and mortgagees, or have any pre

ference against heirs, executors, or admi

nistrators, in the administration of their

ancestors, testators, or intestate's effects.”

But docquets or indexes to judgments were

in use long before this statute. By the

recent Act for abolishing Imprisonment for

Debt on Mesne Process, 1 & 2 Vict. c. 110,

s., 19, it is enacted that no judgment of any

of the Superior Courts of Law or Equity

shall affect any lands as to purchasers,

mortgagees, or creditors, unless a memo

randum containing the name and the usual

or last known place of abode, and the title,

trade, or profession of the person whose

estate is intended to be effected thereby,

and the Court, and the title of the cause in

which such judgment shall have been ob

tained, shall be left with the senior master

of the Court of Common Pleas, who is to

enter the particulars in a book in alphabe

tical order. It is thus provided that all

future judgments shall be entered in one

book. But judgments entered up pre

viously to this period are not provided for;

and it is proposed by the present bill to

dispense with the necessity of docquetting

under the statute of William and Mary, and

to enact that no judgment already doc

quetted under that statute shall, after the

Vol. xviI.-No. 522.
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1st day of August, 1841, affect any lands

as to purchasers, mortgagees, or creditors,

unless such a memorandum as is prescribed

by the act of 1 & 2 Vict. shall be left with

the senior master of the Common Pleas,

who is not only to insert the particulars,

but the date at which the memorandum is

left. But the next provision is a much

more important one. The practice as to

searches for judgments is now, to search

for ten years back, and if any judgment

appears during that period, to search for

ten years from each judgment which shall

be found." But even this is no positive

security to the purchaser, as antecedent

judgments may exist. It is therefore pro

posed to be enacted that all judgments after

five years' entry shall be void as to purcha

sers, mortgagees, or creditors, unless a like

memorandum is left. This will restrict the

search to five years, and to one Court.

This is the intended protection to purcha

sers from judgments. The charge for re

entry is proposed to be one shilling.

The next proposed benefit to the pur

chaser is as to “lis pendens.” And as to

this, we shall quote Sir Edward Sugden's

own statement of the present grievance.

“If I were to file a bill in Chancery against

any person, and one hour afterwards that

party were to sell his estate, and the ques

tions of the estate were involved in the suit,

the purchaser, although he may have paid

his full value for the estate, would be in

volved in the consequences of the judgment,

because there was a lis pendens. The ab

surdity of this law is this—that if the pro

ceeding goes on to a decree, there is no

notice but the mere filing of a bill, and

the proceeding in court, is considered as

sufficient notice. The result is frightful.”

a 1 Prest. Abst. 191.

2 K
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To remedy this it is proposed to enact that

purchasers shall not be affected by any

lis pendens, unless such suit is duly regis

tered in the same way as a judgment, and

also registered every five years.” A search,

therefore, for five years, will protect a pur

chaser from liability from lis pendens.

The next point is as to crown debts.

The law on this subject is a harsh one.

Every accountant of the crown has his es

tates bound to the crown during the whole

time of his liability; and if he should sell

an estate at a time when he did not owe a

shilling, and twenty years afterwards in

curred a debt, the purchaser who had bought

the estate would be liable in respect of such

estate. This is, however, somewhat diffi

cult to remedy with regard to the proper

safety of the public. Sir Edward Sugden

proposes to enact, that recognizances en

tered into by crown debtors shall not affect

purchasers, unless duly registered in a book

for that purpose to be called “The Index

to Debtors and Accountants to the Crown :”

and further, that whenever a quietus to debt

ors or accountants to the crown is given, it

shall also be entºred : and further, the Lords

of the Treasury are to be authorized, on pay

ment of such sums of money as they may

require into the receipt of her Majesty's

Exchequer, to be applied in liquidation of

the debt of such debtor or accountant, to

certify that such lands shall be held by the

purchaser or mortgagee wholly exonerated

from such debt. -

The last provision of this bill is quite as

important as any of the preceding. By the

6 G. 4, c. 16, s. 81, all conveyances by

and all contracts and other dealings with

any bankrupt, and all executions and attach

ments two calendar months before the date

and issuing of the commission, are declared

valid, notwithstanding a prior act of bank

ruptcy, provided the party had no notice of

it. It is proposed to alter the law in this

respect, by enacting that all conveyances

by any bankrupt bond fide made and exe

cuted at any time before the date and issuing

of the fiat, shall be valid, provided the per

son to whom such bankrupt so conveyed

had not at the time of the conveyance

notice of any prior act of bankruptcy; and

where the purchaser had notice, the pur

chase is not to be impeached, unless a com

mission is sued out within twelve months

from the time of the purchase. tº -º a

We have now gone through the provi

sions of this useful bill, and have only to

say in conclusion that we hope and believe

it will soon pass into a law. We shall give

the bill in our next number. -

PRACTICAL POINTS OF GENERAL

INTEREST.

THE RIGHTS OF THE ROAD.

WE have from time to time given our readers

inuch learning on the “Rights of the Road.”

See 6 ſ. O. 90; 15 L. O. 451. We now add

the following case:— -

The declaration stated that the defendant, on

the 29th of April, 1837, was possessed of a cer

tain cart, and of a certain horse, then drawing

the same, and which said cart and horse were

then under the care and government of a ser

vant of his, who was driving them along a cer

tain public and common highway, which said

highway the plaintiff was then crossing, and

passing over and along, and that the defendant

by his said servant, so carelessly, negligently,

and improperly drove, governed, and directed

the said cart and horse, that by and through

the negligence, carelessness and improper con

duct of the defendant by his said servant, the

said cart and horse ran and struck with great

force and violence, upon, against, and over the

plaintiff, and thereby cast and threw her on the

ground, and went over her, and greatly cut,

lacerated, hurt, bruised, and wounded her, &c.

Plea, not guilty. The plaintiff was a widow,

and about five in the afternoon of the 29th of

April 1837, was crossing the Westminster Road

near the Marsh Gate, when a cart and horse,

driven by a lad who was in the service of the

defendant, a butcher, residing very near, ran

against her, and knocked her down, and very

seriously injured her. One witness for the

plaintiff stated that the cart was on the wrong

side of the road, and going at the rate of twelve

miles an hour at the time of the injury; and it

was proved that the horse was guided, not by

means of a bit in the mouth, but by an iron

chain across the outside of the nose, which

operated instead of a bit. Another of the

plaintiff’s witnesses, aperson named Roffey, said

that there was an omnibus on the crown of the

road, swerving so that the defendant's lad must

have taken a very great sweep to have passed

it on the right side of the road; that the omni

bus driver was very nearly over the plaintiff,

and he shouted to her, and that it was impossi

ble that the lad could have seen her till his cart

was close to her. The witness added, that he

thought her crossing in the way she did was a

very imprudent and very incautious act. Tin

dal, C. J., after stating the pleadings, said,

"What you will have to determine on the evi

dence you have heard is, whether you are satis.

fied that the injury was occasioned by the neg

ligence of the defendant’s servant in driving in

an improper Inanner under the circumstances;

but if you are of opinion that it was not occa

'sioned by such negligence, but can be attribu

table in any degree to the ineautious conduct

of the plaintiff herself in runing across the road

at a time when, in the exercise of common cau

tion and diseretion, she ought not to have done

so, then the defendant will not be liable. " As
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to the suggestion that the plaintiff was in liquor,

that seems to be satisfactorily answered by the

evidence of the surgeon. [His Lordship read

the evidence of the witness Roffey, and obser

ved], there are two points stated against the

defendant.—lst, that the cart was not on that

side which is usually and practically called the

proper side of the road; and, 2ndly, that the

horse had not a proper bit so as to enable the

driver to manage him. On the one side it is

said that the boy ought to have swerved to the

right, and then he would have seen, and the in

jury would not have happened. On the other

side, it is said that the plaintiff had no right to

cross in such a way that the boy in the cart was

not able to see her till she had got close to his

horse. You will take the case into your con

sideration, and determine for yourselves whe

ther the injury was attributable to the negli

gence, carelessness, and improper mode of dri

ving of the defendant’s servant? If you think it

was attributable to that, and to that alone, you

will find your verdict for the plaintiff, and give

such damages as you think proper under the

circumstances. But if you think it was occa

sioned in any degree by the improper conduct

of the plaintiff herself in crossing in so incau

tious and improper a manner, in such case the

defendant will be entitled to your verdict.

Verdict for the defendant. Hawkins v. Cooper,

8 C. & P. 473.

THE APPELLATE JURISDICTION

OF THE HOUSE OF LORDS.,

-

We make a further extract from the work

of Mr. Miller, to which we alluded in our last

Mumber.

“The number of appeals had accumulated

so much in 1824, that Lord Gifford, then

Master of the Rolls, was appointed Deputy

Speaker, for the express purpose of disposing of

them. Upon the death of Lord Gifford, Sir

John Leach, who succeeded him as Master of

the Rolls, and Sir William Alexander, then

Chief Barron of the Exchequer, were appoin

ted Deputy Speakers for the same purpose.

Whether the arrangements then made were

satisfactory to the suitors or not, it is not neces

sary to enquire. They were certainly contrary

both to precedent and principle. It was a

subversion of that subordination which requires

the highest judge to be placed in the highest

court, and derogatory to the House of Lords as |

the highest tribunal of appeal. While the most

exalted judge was sitting in an inferior court,

an inferior judge was sitting in the highest

court, and might by possibility have reversed

that superior judge'sjudgments. If it should be

suggested that care was always taken to avoid

such an occurrence, this removes one objec

...tion, but creates another, a great deal more

tº serious. . It shows that the judge, who was

deemed fit to decide one class of appeals, or

from one part of the country, was not fit to
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hear those from another; and it besides made

it indispensable that the Lord Chancellor in

the House of Lords should hear all appeals

from judgments pronounced by himself in the

Court of Chancery. The whole of these objec

tions applied to Lord Gifford, when made

deputy speaker, though he was then a member

of the house. When Sir J. Leach, and Sir W.

Alexander were appointed deputy speakers, the

case became far stronger. They were not

members of the house, and neither of them

was entitled to express the opinion he had

formed on the causes he had heard. Judgment

required to be delivered through another or

gan. Such an experiment ought never to have

been resorted to, and it is well for the adīninis

tration of justice, and the character of the

House, that it was so speedily discontinued.

Subsequently the plan was somewhat altered.

During the session of 1835, while the Great

Seal was in commission, sometimes one Ex

Chancellor sat to hear appeals, sometimes

another. Subsequently to the appointment of

Lord Cottenham, appeals have been sometimes

heard by him sitting alone, sometimes by one

Ex-Chancellor alone, sometimes by another;

soinetimes by the Chancellor, assisted, on one

day by one Ex-Chancellor, and next day by

another; and sometimes, by a Chancellor and

two Ex-Chancellors, all three sitting together.

As the whole of the appellate jurisdiction

has of late been brought under discussion, the

first question which arises, is, whether it would

be most expedient to throw all appeals into

one Court, or to divide them, as at present, be

tween two. I am disposed to agree with those

who prefer one, and that principally for the

following reasons. Conceiving that one Court

of ultimate appeal would be competent to de

spatch the whole appeal business of the em

pire, colonial as well as domestic, I see no

cause for continuing two. The unnecessary

multiplication of tribunals is always an evil,

and it increases with the rank and jurisdiction

given to them. A variety of Courts inevit

ably introduces inconsistency, both in doctrine

and practice. At this conjuncture, therefore,

when it is almost certain that one of the ex

isting Courts of ultimate appeal must soon

undergo alteration, and it is probable that the

other likewise may, a convenient opportunity

presents itself of effecting a complete consoli

dation of the two, unless some solid argument

can be urged for keeping them disunited. I

am not aware of any. Appeals from the islands

of Guernsey and Jersey, were originally pre

ferred to the Privy Council, and not to the

House of Lords, for no other cause, I believe,

but because those islands once formed part of

the Duchy of Normandy, over which the House

of Lords had no jurisdiction. When the

Crown acquired the Isle of Man, a want of

jurisdiction in the House of Lords caused ap

peals from that place to be transferred to the

Privy Council likewise. The same reason ap

plies to all appeals from the colonies. “At the

time of their settlement,” Pownal, says, “there

was no precedent of a judicatory, except in the

case of Guernsey and'º. hese remnants

•) K Q
-
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of the Duchy of Normandy were not united to

the realm. According to the custom of Nor

mandy, appeals lay to the Duke in council;

and upon this ground appeals lay from the ju

dicatories of the Islands to the King here, as

Duke in council; and upon this general pre

cedent, an appeal from the judicatories of the

colonies to the King in council was settled.”

Pownal on the Colonies, vol. 1 p. 115, as quoted

in Burge's Colonial Law, vol. 1, p. 46. hen

colonial appeals began, the contest was high

between the Houses of Lords and Commons

with respect to the right of the Lords to ap

pellate jurisdiction in causes of a civil and

domestic nature. At such a crisis, it would

have been preposterous in the peers to have

arrogated jurisdiction over colonial as well as

domestic appeals, as their claim would proba

bly have been resisted by both the Crown and

the Commons. Up to this date, both Houses

of Parliament had interfered little with that

power which the Crown exercised over its

colonies, which were then of recent acquisi

tion. Colonial appeals, therefore, were na

turally presented to the King in Council,

because there was no other quarter where

acts of the colonial judicature could be

brought under review. The causes which

originally led certain appeals to be carried

to one bar and some to another, can thus

be satisfactorily explained. But no ground

for the distinction exists either in the nature

of the appeals themselves, the circumstances

of the parties, or country in which they origi

nate. It began in accident, has been conti

nued from habit, and has nothing either in

theory or practice to recommend it. Another

advantage which one court would have over

two is, that one court would be more econo

mical. The country can well afford to pay for

every institution which is requisite for the effi

cient administration of justice, but for none

that can be dispensed with ; and the cost of

setting up a proper Court in the Privy Council,

would be far from trifling. It would, I appre

hend, require to consist of at least four judges.

These, if adequately qualified and paid, with

the usual number of subordinate officers and

attendants, could not cost much less than

30,000l. a year. The proposal to impose so

large a permanent additional charge on the

subjects, would, in any country but this, give

rise to much reflection ; and even here, if so

briety of thought find any place at the council

board, or in parliament, it will throw seri

ous obstacles in the way of its adoption. The

main reason, however, which weighs with me

is, because I think the appeal business of the

country would be conducted with greater

ability, regularity, and efficiency, in one tho

roughly good court, than in two of an inferior

order. In the first place, the judges would

probably be better. There is rarely, if ever,

a superabundant supply of persons qualified to

fill exalted judicial situations. It would be

difficult enough to name four or five first-rate

judicial characters for one court, and impossi

ble to double the number. Here then would

arise the very evil which is chiefly to be guard

ed against. Every effort should be made to

keep the qualification of the judges who pre

side on ultimate appeals at the very highest

standard. It is essential to the credit and uti

lity of a court of ultimate appeal. No persons

of inferior capacity or legal aequirements

ought there to find a seat, either from party

spirit or personal favour. The grand deside

ratum seems to be to give the greatest possible

degree of efficiency to the highest legal talents

of the country, and this end is more likely to

be attained by concentrating them in one com

plete, well-appointed court, than by dispersing

them among two courts or any larger number.”

OBJECTIONS TO THE BILL

FOR

IMPROVING COUNTY COURTS.

-

[We have received a series of remarks on

this Bill, from which we extract the following :]

By this bill, a vast increase of judges, officers,

court-houses and prisons is intended to be cre

ated. Indeed, it would seein that more than

one judge is intended in one county, as power

is expressly given to hold several courts there

in before different judges. And the judge

must nake eight circuits at the least in every

year. And whether, therefore, he attends few

or many places, he must relinquish all idea of

attending the superior courts; give up all hope

of advancement by acquiring a knowledge of

the law by practising therein; and entirely limit

his ambition to the bench of the county court.

A Barrister who would accept such an ap

pointment, must be wholly without emulation,

or feel himself unequal to higher efforts, or the

salary must be liberal indeed. And the adju

dications of barristers thus entirely cut off from

all intercourse with Westminster Hall, are not

likely to be either uniform or satisfactory.

And yet to secure uniformity in the decisions

of local courts is the alleged ground for the

appointment of Barristers Judges, although

even among the revising barristers under the

Reform Act, who are of far greater legal attain

ments than the judges of these county courts

are likely to be, an acknowledged want of uni

formity in their decisions prevails. The truth

is, that local courts should be confined to small

and simple transactions, of which any man of

education and intelligence could form as just a

judgment as the profoundest lawyer; and all

the weightier and more intricate questions

should be left to the superior courts alone.

And although courts of request, as hitherto

constituted, can support themselves without

any burden to the suitors, or the county rate,

it is quite impossible that county courts, upon

the plan contemplated by this bill, can do any

thing of the kind.

The salary and travelling expences of a

Barrister Judge cannot be less than from 1000l.

to 1500l. a-year; theproviding of prisons, where

convenient, and court-houses in every town,

and servants to take care of them, and the ex
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pense of lighting, warming, and cleaning such

court-houses, will amount to a considerable

sum, and to which must be added the salaries

of the receiver general, receivers, clerks, and

other officers. And the funds for all these dif

ferent purposes are to be raised from certain

fees mentioned in the schedule, and 1s. in the

pound on each debt demanded for raising a

building fund. Now, the medium charge for a

summons is 2s. ; and therefore 15,000 sum

inonses yearly must issue to raise the judge’s

salary'alone of 1500l. The medium feesof a trial,

including summonses to witnesses, amount to

7s. ; and there must, consequently, be upwards

of 4280 trials every year, to raise a similar an

nual sum. Such an extent of business cannot

be expected to take place in every county

court, and would involve society in one vor

tex of litigation if it did; and if, therefore

this bill becomes law, courts will be established

without adequate means to maintain them.

But these are not the only charges to be pro

vided for under the intended bill. Compensa

tion is to be made to every judge, chairman,

deputy, or assessor, and every registrar, clerk,

bailiff, serjeant, and other officer of certain ex

isting courts of request, and of which it is said

there are already 280, if not re-appointed under

the bill. And the recorders and other judges,

and the prothonotaries of the several local

courts of record for boroughs and other dis

tricts, have an equal right to require compen

sation. And, indeed, all the attornies in Eng

land, as the 77th section of the bill will seri

ously affect their practice in the superior courts,

have an equal or prior right to compensation.

These attorneys have paid 120l. stamp duty to

government on their articles, 25l. on their ad

mission, and 8l. per annum on their certificates

if residing in the country, and 12l. per annum

if residing in London ; and they have made

these payments on the faith that no subsequent

legislative measure should seriously affect their

practice, without according them at the same

time compensation. And, at least, the Chan

cellor of the Exchequer must be prepared to re

linquish the attorneys’ annual certificate duty,

should this bill pass into a law.

The jurisdiction is intended to apply to all

personal actions which may now be holden in

the county court, for any debts or damages not

exceeding 15l.— debts and wages may also

be attached—plaints in replevin brought—

possession of tenements recovered. . And in

case any action shall be prosecuted in any

superior court for which a plaint might have

been entered in the county court, and a verdict

shall be found for the plaintiff, not exceeding

15l., he shall recover no costs. And all suits

shall be tried at the court holden for the dis

trict wherein the defendant shall dwellorcarry

on his business at the time of the entry of the

plaint. iſ

A most extensive new jurisdiction would be

thus established by these courts. Indeed, little

would be left for the Courts at Westminster

to do. It was thought that the act for the

further amendment of the law which, empow

ered Issues to be tried before the sheriff, for
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any debt or demand in which the sum sought

to be recovered and indorsed on the writ did not

exceed 201., was a bold legislative measure :

but it is nothing to this bill. Under that act,

a limit is set to the demand by the indorsement

on the writ. The plaintiff seeks no more; and

such trials are not permitted if involving any

difficult question of fact or law. But under

this bill, all kinds of actions, whether involving

or not involving difficult questions of fact or

law, and whatever may be the form of action,

the amount demanded, or the damages sus

tained, must be brought in the intended court;

or should a plaintiff have recourse to a supe

rior court, and obtain a verdict for a sum not

exceeding 15l—and there are many cases, of

great delicacy and importance to the parties,

in which a verdict for a less sum is obtained—

he will recover no costs, unless a judge shall

certify. Plaintiffs under such circumstances

can seldom safely go to a superior court; and

damages for causes of action and injuries, the

quantum of which is peculiarly the province of

iuries, and which would often greatly exceed

15l., few would venture, at the peril of paying

costs, to seek to obtain, by resorting to such a

court. And not only would suitors be virtually

denied the privilege of having recourse to the

superior courts in all cases where they might

eventually fail to obtain damages exceeding

15l., but they would have to prosecute their

plaints in the county court holden for the

district where the defendant shall dwell or

carry on his business, and no other, and where

he shall dwell or carry on his business at the

time of the entry of the plaint, not at the time

when the cause of action arose.

People from every part of the kingdom visit

London and make purchases, and enter into

contracts there; and if they neglect to fulfil

their engagements, the London tradesman, with

the aid of a court of law, can, without incon

venience or quitting home, take proceedings

to enforce their fulfilment; and if proceedings

go so far as a trial, he may try where most

convenient, subject to the defendant’s right to

remove the venue to the county where the

cause of action arose, or the witnesses reside.

Not so, should this bill be passed into a law.

He must then ascertain which is the county

court holden for the district where his debtor

dwells ; transmit to the clerk of such court a

particular of his demand; deposit with him

certain fees to entitle him to a summons; learn

when the summons was served on the defend

ant, and the court to be held fourteen days

afterwards will take place; obtain a summons

to compel the attendance of his witnesses;

and, then he must personally or by agent attend

such court with his witnesses, whatever may

be the distance he and they may have to go;

and he may at last after all his trouble be de

feated by some special defence of which the

defendant has given three days’ notice to the

clerk, but of which he learns the nature too

late to rebut by evidence. . .

If the plaint had been directed to be tried

where the cause of action.arose, or most of the

witnesses resided, the convenience of the par
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ties might have been promoted. But under a

a bill avowedly framed to furnish a summary

recovery of small debts, every impediment is

thrown in the creditor's way. He and his wit

nesses must travel to the defendant's dwelling ;

he must make deposits, and sacrifice 5l. per

cent. of his demand, before he can sue; while

the defendant will only have to betake himself

leisurely to his district court, will have nothing

to pay till the cause is determined—and causes

which are now settled in the earlier stages of

their progress defendants will then have every

temptation to dispute on trial, and will calcu

late the chances of escaping payment all to

gether, on the ground that many plaintiffs
will not encounter the inconvenience and ex

pense of trying in a distant county, especially

where the debts are of an inconsiderable

amount. And tradesmen whose connections
lie wide, will, if such courts are established,

have to be constantly on the move from court

to court, to be continually travelling from one

end of the kingdom to the other, to recover

payment of their debts. , Nor will the incon

yenience beless where a debtor, having entered

into various engagements, quits one place to

dwell in another, as all his creditors and all

their witnesses must follow him to his fresh

place of abode.

The truth is, that Local Courts ought only to

take cognizance of actions for debts of such

small amount as, in a majority of instances,

arise between parties both residing in the same
Ineighbourhood ; and to the distant creditor

should still be left open a recourse to the su

perior courts, if he find it inconvenient to

resort to the local jurisdiction. This is the
principle upon which the recent courts of re

questhave been established, and such courts have

accordingly conduced to public convenience.

But a bill which compels a creditor and his

witnesses living in Cornwall, to travel to Cum

berland to try a cause, where the debt or de

mand may not exceed 21. or 31, will work, so
manifest an inconvenience that it is relied

that, even on this ground alone, the legislature

will reject it.

There are many other provisions in the bill

open to observation, such as the requiring all
plaints to be entered within six calendar months

from the passing of the act, or within three

years after the cause of action arose—a change

in the law of which creditors will feel the in

convenience. The empannelling of three or

five suitors an unsatisfactory substitute for a

jury. The attaching of debts, which is a

novel provision demanding the gravest eonsid

eration. The restraint imposed upon remo

ving causes into the superior courts. The refer

ring of causes to arbitrators, who are not to re

ceive more than 5s. for their trouble, and

whose competency must be upon a par with
their remuneration; and other clauses, the

practical operation of which it is believedican

not have been sufficiently considered by the

framers of this bill.

. . tº .

NOTES OF THE TERM.

ExA MINATION AND ADMISSION OF ATTOR

- NEYS.

We understand that of 121 Candidates for ex

amination who gave notice for this Term, only

eight have neglected to leave their testimo

nials of due service, and consequently 113 will

be the number entitled to attend on Tuesday

next, besides one who has obtained a Rule of

Court, having omitted to give his notice in due

time. The time for commencing the examin

ation (ten o'clock) is very strictly adhered to,

and the Candidates should assemble at half

past nine, or soon after, in order that they

may take their seats according to the arrange

ments for the day.

As the time is nearly approaching for the

Notices to be given prior to Trinity Term, it

has been suggested as useful to mention that

whit-Monday and Tuesday, falling immedi

ately before Trinity Term, the Notices should

be given on Wednesday, the 15th May.

Receiver's Accounts IN chancery.

The attention of Parliament has been called

to the state of the various receiver's accounts

in the master’s offices.

By an order of Court the masters are

directed to report to the Court all the receivers

whose accounts are more than one year in

arrear, an order too often overlooked. At

all events the returns will shew the degree of

attention that has been paid to it.

"" Guccn's 33cmtly ill $antu.

… order of Business.

Friday ... April 26 Special Paper.

Saturday tº ...” 27 Crown Paper;

Monday .. 29 Peremptory Paper.

*Thesday tº." 30

Wednesday May 1 -

ºn Thursday.' ... 2)New Trials. - -

Friday ... 3 -

Saturday .. 4 -

Queen's 36citrl).-33ail Court.

PEREMPTORY PAPER. -

The Peremptory Paper in the Bail, Cºrtº

wifi becamed over on Monday next, the 29;

and in every case, where counsel dº not ap:

pear to support the rule, it will be discharged

with costs, if counsel on the other side are in

structed; and where counsel do not appear ºn

either side, the cases will be peremptorily

struck out, and will not be allowed to be

brought on again. tº º

25th April, 1839,

sº



Attorneys to be admitted.

ATTORNEYS APPLYING TO BE ADMITTED

... tº

[For the List of Application

. Clerk's Name and Residence.

Downing, Francis, 16, Southampton Street.

Dunsford, Walter Comyns, Puriton; and Ash

ley Court. -

Davis, Michael, Usk.

Dyson, Matthew Henry Moorhouse, William

Street, Hampstead Road; and Holmfirth.

Edgell, Alexander, 4, Verulam Buildings.

Edmunds, John, 17, Upper North Place, Gray's

Inn Road; and Worthing.

Engleheart, William Hayley, Park House,
Blackheath.

Ebden, John, 7, New Norfolk Street, Com

mercial Road; and Fressingfield. ,

Fellowes, Thomas Abdy, 82, Margaret Street;

and Leigh House, near Bradford in Wilts.

Few, Charles, the younger, 3, Henrietta Street,

Covent Garden.

Filliter, Henry, 13, Harper Street; 67, Lamb's

Conduit Street; and Wareham.

Grubb, William Dawson, 14, Bank Buildings;

and Lower Mitcham,

Gibson, George, 14, Millman Street; New

castle-upon-Tyne; Calthorpe Street, Mid

dlesex; and Upp Hall, Lincoln. . . .

Graham, Thomas Hedges, 90, Upper Stamford

Street, Blackfriars; Abingdon; and Ken

sington. - --

Gº: John, 112, Fetter Lane; and Wingrove

lace. - . . . . . .

Glynn, Edward, 12, Argyle Street, New Road;

Marchmont Street; and Arundel St., Strand.

Gwynne, Sampson, 3, Grosvenor Terrace, Cam

berwell. . . . . . ºf

Goulden, William Whitelegg, Chorlton-upon

Medlock; and Strangeways, . . . ;

Halton, Henry James, Carlisle. * ... •

Hamlin, Thomas, Wrington. . . r

Hillier, Henry Jenner, 16, Southampton Street;

and Marlborough.

Harris, Thomas, the younger, 4, Queen's Row,

Camberwell: Kingsbridge; and Warwick,

a: 1Court.

Hurley, william Frederick, 16, Alfred Place;
and 8, Euston Place.

Humphry, William James, 10, Millman Street;

and 2, Norfolk Street, Strand...'. :

Houchen, John,6,Charles Street,Soho Square;

and Great Yarmout's ºf at

* - -

* *

in Trinity Term, 1839.

is for Re-admission on the last day of this Term,

see page 448, ante.]

QUEEN’s BENCH.

[Concluded from p. 489.]

To whom articled, assigned, &c.

Merriman, Thomas Hardwick, Southampton

Street; assigned to Smith, William Wyke,

Southampton Street. -

Broadmead, Nicholas, Langport; assigned to

Crosse, Richard Reeder, Puriton.

Mostyn, Henry, Usk.

Kidd, Martin, Holmfirth.

Markland, James Heywood, Inner Temple.

Edmunds, Richard, Worthing. -

Jenings, Charles, Elm Court, Temple.

Hazard, William, Redenhall with Harleston.

Merriman, William Clark, Marlborough; as

signed to Hillier, Edward, 30, Cumming

Street, Pentonville. -

Few, Robert, Henrietta Street.

Filiter, George, Wareham.

Heald, Henry, 16, Austin Friars.

Willis, Joseph, Gateshead, Durham.

Graham, William, Abingdon.

Shearman, John, Bartlett’s Buildings.

Clayton, Matthew, Newcastle-upon-Tyue.

Gwynne, Saumuel, Grosvenor Terrace; assigned

to Wright, John, 6, Hart Street, Bloomsbury.

Poole, Charles. Altrincham; assigned to Potter,

Thomas, Manchester.

Dobinson, William, Carlisle.

Baker, John, Aldwick, Somerset.

Halcombe, John, Marlborough.

Harris, Thomas, the elder, Kingsbridge.

ºt: . -

11 we ºf

Griffiths, John Rodd, Chiffing, Campden ; as

signed to Bridges, John, 23, Red Lion Sq.

Price, John, Chichester.

Lucas, George, Great Yarmouth.

-

*
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Clerk's Name and Residence.

Hills, Thomas, 11, Essex Street; and Chatham.

Hawkins, Henry Edward, Newport.

Hanbury, Thomas James, 69, Lamb's Conduit

Street; and 5, John Street.

Irwin, Anthony Wellington, 10,Howard Street,

Strand; Bristol; and Stafford Place.

Jervis, George Matthewman, Sheffield; 34,

Claremont Square, Pentonville.

Jones, JohnW. 8, Barnsbury Place, Is

lington; and Bengeworth.

Kingdom, Richard, Holsworthy.

Kirsopp, William, 12, Great Castle Street;

and Hexham.

Lyne, William John, Woodhouse, near White

haven.

Levy, Lewis, 32, Brompton Square.

Lewellin, Daniel, 30, Edward Street, Hamp

stead Road.

Lightfoot, Rook Tiffen, 9, Staple Inn; and

Wigton.

Langhorne, John Bailey, 29, Arundel Street,

Strand; 26, Arundel Street; 12, Argyle

Street, New Road; and 31, Marchinont St.

Lowry, Joseph Staliper, 60, Poland Street;

3, George Terrace, Bermondsey; and Crosby

upon-Eden.

Lowe, Richard, Uttoxeter; and Sleaford.

Lightfoot, Henry Wellesley, 10, Old Burlington

Street.

Mends, Herbert Archibald Gibson, Plymouth.

Marshall, John Edwin, Framwellgate, near

Durham.

Marshall, William, Claypath, near Durham.

Margeets, Henry Clarke, 3, William Street,

Regent's Park; St. Ives; and 63, Chancery

Lane.

Mortimer, William, the younger, 24, New

Millman Street; and Wareham.

Mules, Henry Charles, 38, Maddox Street; and

Honiton. * -

Marsh, John, l 14, Stamford Street; and Fre

derick Street, Gray's Inn Road.

Meare, Edward, 5, Princes Strect, Bedford

Square; and Winchester.

Norman, James Ormond, 13, Bloomsbury Sq.

Nicholson, John, Hawkshead.

Norman, John, Carlisle. -

Northwood, George, l, Wine Office Court;

Worcester; and Tring.

Olivier, Daniel James, 5, Doughty Street.

Pickering, Joseph Henry, 2, Old Millman

Street; and Derby. - -

Palmer, William Henry, 2, Old Millman St. ;

and Doncaster. * : *- -

Pain, Thomas, 47, Lower Stamford Street;

and Odiham. -

Pinckney, George Henry, East Sheen.

Petch, Robert, the younger, ll, Everett Street,

Brunswick Square;

Gloucester Street. -

Richardson, Joshua Thomas, 3, Featherstone

Buildings; Ferrybridge, near Pontefract;
and York. - a . . . .

'wº

Kirbymoorside; and

Attorneys to be admitted.

To whom articled, assigned, &c.

Hills, Walter, Chatham.

M’Donnell, Francis, Usk.

Sewell, Thomas, Newport; assigned to Foster,

Robert Carr, Raymond Buildings.

Clarke, Charles Stewart, Bristol.

Vickers, Henry, Sheffield.

Workman, Benjamin, Evesham.

Kingdom, Charles, Holsworthy.

Ruddock, Nicholas, Hexham.

Perry, Wilson, Whitehaven.

Drew, George, 185, Bermondsey Street.

Gore, John Brownrigg, Rolls Chambers.

Lightfoot, John, Wigton.

Stable, George Waugh, Newcastle-upon-Tyne.

Jackson, Henry, Kirby Stephen; assigned to

Carrick, William, Brampton.

Flint, Abraham, Uttoxeter; assigned to Blagg,
Francis, Uttoxeter.

Robson, John, 36, Castle Street, Leicester Sq.

Moore, Robert Edward, Plymouth.

Marshall, Henry, Durham.

Marshall, Henry, Durham.

Lawrence, John, St. Ives.

Bartlett, Thomas, and Bartlett, Oldfield, Ware

ham ; assigned to Tilson, Oxley, 29, Cole

man Street.

Mules, Philip, Honiton.

Marsh, Thomas Edmund, Llanidloes; assigned

to Yates, Thomas, Welchpool; assigned to

Cross, James, 9, Staple Inn.

Todd, John Henry, Winchester.

Swain, Thomas, late of Frederick's Place, Old

Jewry. .

Slater, John, Hawkeshead.

Nanson, William, Carlisle.

Webber, John Huish, Caroline Street; assigned

to Bedford, Charles, Worcester; assigned to

Branscomb, Walter, and Benson, Richard,

| Wine Office Court; and Tring.

Lee, Daniel James, Field Court, Gray's Inn.

Flewker, John, Derby.

Palmer, William, Doncaster.

Lamb, George, Odiham and Basingstoke.

Hillier, Edward, 6, Raymond Buildings.

Petch, Robert, Kirbymoorside,

Mitton, Michael, the younger, Pontefract. º

*



Attorneys to be admitted.

Clerk’s Name and Residence.

Robinson, Henry, 2, Snow Hill, London; Shef.

field; and Whittington, Derby.

Richards, Thomas, 124, St. John Street, West

Smithfield; and Llandilofawr, Carmarthen.

Raw, Joseph, 8, Three Crown Square, South

wark; and Kirkby Lonsdale.

Staple, John, 21, King Street.

Silk, John Alexander, 3, Mylne Street, Clare

mont Square.

Smith, Richard Curgenven, Plymouth, Devon.

St. Aubyn, William St. John, 34, Guildford

Street.

Staunton, Edward, 55, Lincoln's Inn Fields.

Shaw, Thomas, 14, Wakefield Street; Hud

car within Bury; and Paradise Place.

Shum, Robert, 44, Marchmont Street.

Smith, Robert Wyndham, Ross, Hereford.

Scott, Edward Wilson, 29, Hart Street; 38,

Dowgate Hill; and Kendal.

Straight, Robert Marshall, 34, Great James

Street. -

Simpson, Thomas, Stafford.

Starling, Thomas, 40, Leicester Square.

Stowers, Thomas, Epsom.

Torre, John Alexander, 9, St. James Street.

Teulon, Peter Ross, 22, Queen Street, Golden

Square

Todd, Robert, 37, Sidmouth Street; and

Kingston-upon-Hull.

Thornber, Paul Harrison, 12, Sussex Street;

and Poulton, Lancaster.

Turner, John Hawkes Valentine, 10, Calthorpe

Street; 23, Alfred Street; and Frome Sel

wood.

Tombs, Edward Thos., 41, Cambridge Terrace.

Trevor, James, 82, Upper Seymour Street;

Bridgewater; 14, Gloucester Street; 28,

Great Ormond Street; 67, Lamb’s Conduit

Street; and 13, New North Street.

Upton, Henry, 24, Stockbridge Terrace, Pim

lico; and Petworth.

Underhay, John, Brixham.

Wroe, John Blomely, the younger, 31, Amwell

Street; and 5, Upper Porchester Street.

Woodrow, Jeremiah, 12, Huntley Street;

Ryde, Isle of Wight; and63, Chancery Lane.

Wellborne, Charles, 11, East Harding Street.

Wright, John Hippolite, Lincoln Chambers.

Wells, William, 52, Gloucester Street; Durs

ley ; and 4, Arundel Street.

Walcot, Thomas, 40, George Street, Euston

Square.

Whish, John Buchanan, 22, Everett Street;

Hastings ; and Frampton-on-Severn.

Williams, William, Stroud Green, Hornsey. "

Wood, James, 5, Brown's Buildings, Islington;
and Bradford. º

Whidborne, John, 28, Lamb’s Conduit Street.

Wood, William, Liverpool.

Washborne, William, 15, Tavistock Place;

Norwich; and Newbury.
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To whom articled, assigned, &c.

Thomas, Wotton Byrchinshaw, Chesterfield;

assigned to Brown, John, Sheffield.

Thomas, James, Llandilofawr.

Pearson, Francis, Kirkby Lonsdale.

Johnston, James, 26, Carey Street. -

Fisher, William, 5, Great James Street.

Luxmoore, Jonathan, Plymouth.

Fleming, Sr. John, Lancaster Place; assigned

to Henderson, William, Lancaster Place; as

signed to Tustin, Edward Erskine, 4, New

Bridge Street. -

Staunton, Thomas, Bath; assigned to Ensor,

Thomas Rainsford, 14, South Square.

Woodcock, William Plant, Bury.

Manisty, Henry, King's Road.

Prothero, Thomas, Newport.

Wilson, Richard, Kendal.

Straight, Samuel, Sessions House, Old Bailey.

Thomas, David, Stafford. -

Starling, Edward, 40, Leicester Square.

Puttock, James, Epsom.

Knocker, Edward, Dover; assigned to Abbott,

G. Washington, 9, St. James Street. -

Hammet, Joseph Pope, 12, Southampton Build

ings.

Levett, Arthur, Kingston-upon-Hull.

Liddell, Alexander, and Whiteside, William,

Poulton.

Miller, Henry, Frome Selwood.

Dewe, Charles Thomas Reynolds, Derby.

Trevor, John William, Bridgewater; assigned

to Loftus, Thomas, New Inn.

Ellis, John Luttman, and Hale, William, Pet

worth.

Pitt, James, the younger, Exeter.

Walker, John, Manchester; assigned to Jesse,

Joseph Ablett, Manchester.

Butt, William, Ryde.

Elkins, William Morris, 4, Cook’s Court.

Leman, James, Lincoln's Inn Fields.

Wells, William Berry, and Bishop, Henry,

Dursley.

Enfield, Henry, 19, Southampton Buildings;

assigned to Cuveljé, Thomas, 19, South

ampton Buildings; assigned to Skilbeck,

... William, 19, Southampton Buildings.

"Wise, William, Rugby.

Murray, William, 5, London Street.

Bentley, Greenwood, the elder, Bradford.

Smale, Charles, and Harvie, Harry Arthur,

Bideford; assigned to Wickens, Henry, l,

Christopher Street.

Wood, Charles, Manchester.

Unthank, Clement William, Norwich.
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. . Clerk's Name and Residence.

Welsby, William, 15, Alfred Street, Bedford

Square; and Ormskirk.

Yonge, John, l 10, Strand.

Yockney, John, 20, Torrington Square.

Notices loſt at the Master’s Office on the 11th April, 1839 —Added to the List pursuant to

Judges’ Orders.

Abbott, Venon Montague, 70, Gower Street.

Crosland, Robert, Bolton-le-Moors.

Davidson, James Christopher, 36, Sidmouth

Street; Stockton-on-Tees; and 46, Druin

mond Street.

Dukes, Henry Charles, 2, New Boswell Court;

and Shrewsbury. -

Innis, Charles, the younger, 5, Red Lion Sq.;

and 9, Euston Square.

Layard, Austen Henry, 20, Sidmouth Street.

Milne, Charles, Brunswick Square; and Man

chester.

Smithson, Oswald, York.

Tripp, John Rolley, Carmarthen. -

Watson, Richard Thomas Rundle, 25, Princes

Street, Cavendish Square.

Watson, William, the younger, 18, Upper

Wharton Street; and Barnard Castle.

Wormald, William, Leeds.

Votices left at the Master’s Office on the 12th April —Added to the

Judge’s Orders.

Pitt, James, 27, Tavistock Place; and Stratton,

Gloucester.

Warrand, Alexander, Edward's Terrace, Pen

tonville.

Wissenden, William, Grove Place, Camber

well.

Added to the List pursuant to Judge's Order, 13th April.

Attorneys to be admitted.—Superior Courts: Queen's Bench.

To trhom articled, assigned, &c., ºw.-- . .

Welsby, John, Ormskirk. -

Atcheson, Robert Shank, 23, Duke Street;

assigned to Ridge, William,23, Duke Street;

assigned to Rice, Henry, 39, Jermyn Street.

Moseley, Thomas, 13, Bedford Street.

*...*- : * , * -

Murray, Charles, 59, Chancery Lane.

Winder, James, Bolton-le-Moors.

Newby, Willian Crawford, Stockton-upon- r

Tees.

Dukes, Thomas, Shrewsbury.

King, Abraham, '8, Castle Street, Holborn ; *

assigned to Kearns, William Mosson, 5, Red

Lion Square. * -.

Austen, Benjamin, Gray’s Inn,

Milne, Nathaniel Charles, Temple.

s

Smithson, Robert, York.

Lewis, Leyson Orton, Llandilo.

Ogle, George, 4, Great Winchester Street.

Watson, William, the Elder, Barnard Castle. “

Beaver, Timothy, Wakefield. - º

List pursuant to . . .-

:***

* *

Lediard, Thomas, Cirencester. 3. * *

Parker, Thomas, and Voules, Charles Stuart; g

St. Paul’s Church Yard, and Bloomsbury

Square. - +-

Clark, George, Old Broad Street. .

Hodgson, James, Lincoln's Inn Fields.

Griffith, Edward Clavey, 36, Sidmouth Street; Whitter, William, Worthing; assigned to

and St. Paul’s Terrace, Camden Town.

Kettle, Rupert Alfred, 15, #y Place; and 29,

Kenton Street, Brunswick Square.

Mecey, John William, 10, Egremont Place.

Fryer, Richard, the younger, Wolverhampton; . .

assigned to Rickards, Henry, Lincoln's lun

Fields. -

Bunny, Jeré, Newbury.

Ordered by the Court to be admitted in Easter Term. . . . .

Palmer, Charles, James, Gloucester Street;

Bristol; and Bedford Street.

Blake, John, Norwich. . . .

* * *

SUPERIOR COURTS.

-

Queen's 33cmti).

[Before the Four Judges.]

principal and AGENT-broken. -

A party who employs a Stock Ewchange

broker to do business for him, is bound by

the rules of the Stock Ewchange to which

his agent is as a broker subject in the dis

charge of the business.

This was an action brought to recover a

sum of money claimed to be due to the plain

º

tiffs for commission, and also for differences

in the price of certain shares in the Australian

Company. The plaintiffs were the members

of a firm carrying on business as stock-brokers

on the Stock Exchange. The defendant was

a customer of theirs. On the 28th of May

the defendant called on the plaintiffs, but not

finding them at home left a written order to

them to sell two hundred shares in the Aus- -

tralian Company, for his benefit. In fact he

had but fifty shares in the company to sell,

but in the hurry of the inoment heHº: a .5

sale of two hundred shares, whereas his inten

tion was to direct a sale of shares to the



tº ºv

amount of 200l. The sale was effected under

this erroneous direction. The plaintiffs ad

vised the defendant of the sale in the regular

manner, and he then discovered the mistake

he had committed. . The party to whom the

sale, was made insisted on the rule of the

Stock Exchange, and required that the sale|

i. be perfected. The defendant put him

self entirely into the hands of the plaintiffs, ,

and asked them to arrange the matter, and to

do the best they could for him. Some days

afterwards they purchased shares to enable

them to make good the sale, and charged him

with the loss arising from the difference of

price between the day when they sold the

shares on his account and that on which they

made these purchases to enable them to carry

into effect the contract they had entered into

on his behalf. They also charged him with

commission on the sale and re-sale. An ac

tion was brought to recover these charges.

The cause was tried before Lord Denmun at

the sittings after last term, when, after ob

servations by the defendant's counsel upon

the hardship of the case, it was contended

that the defendant could not be liable beyond

the amount of the difference in price between

the day on, which the sale was made under his

order and the day on which the mistake was

discovered, and that the plaintiffs having

delayed for some days afterwards to purchase

shares to make, good the transaction, the loss

consequent on that delay must fall on them.

The plaintiffs, however, gave evidence to shew

that the delay was not wilful on their part, but

was occasioned by an attempt to arrange the

matter for the defendant’s benefit. The jury

ºrdingly returned a verdict for the plain

tiffs.

Sir F. Pollock now appeared to move for a

mew trial.—The question intended to be raised

is, how far the defendant, who is ignorant of

the rules of the Stock Exchange, must be con

sidered to be governed by them. [Lord Den

man, C. J.-I told the jury that I thought the

defendant must be taken to have given autho

fity to his brokers to act in the matter accord

ing to the rules prescribed by the Stock Ex

Change, of which they were members, and

where the business was to be transacted.]

But Child v. Morleya shews that the brokers,

in a case like the present, paying the difference

to the third party, gave themselves no right to

*aintain an action against their principals for

** amount. [Lord Denman, C. J.-I think

that the regulations of the Stock Exchange

*ust be taken to be adopted by any person

Who employs a broker there to do business for

him. Mr. Justice Patieson–Did the defen

jºir; to take the matter into his own

ºds?] He did not: he left it to the plain

*...to do the best they could for him. Tº

f: Justice Littledale.—Parties must be

$ºnsidered as acting on the rules of the Stock

#ºse when they are doing business there.

°y do not sign the contract, they do not

*in the business, they employ a broker,
"--

. . . Superior Courts; Queen's Bench.

v. Tatham, E. T. 1839. Q. B. F. J.
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and must be bound by the rules to which he

. . . .

GUARANTIE.-PARTNERship.

A guarantie was given to a partnership

consisting of three members—one retired

from the partnership; the other two con

tinued to carry on the business and after

wards supplied goods, and brought an ac

tion on the guarantie : Held, that the

retirement of one of the partners put an

end to the guarantie, and that the action on

it by the remaining partners was not main

tainable.

Assumpsit on a guarantie.—Plea, non as

sumpsit. The cause was tried before Lord

Denman at Westminster, when it appeared that

the action was brought by the surviving partner

of the firm of Mirfin and Dry, by whom the

goods had been supplied; that the guarantie

had been given at a period long antecedent,

and when the firm consisted of three persons,

namely, Mirfin, Dry, and Nicholl: that Mr.

Nicholl retired from the partnership, and that

the plaintiff and his remaining partner had

treated the instrument as a continuing gua

rantie, and had therefore supplied the goods,

action was brought. On the fact that the

guarantie had been given while Mr. Nicholl

was a member of the firm, and on proof that

he was still alive, it was objected, on the part

of the defendant, that the guarantie was at an

end immediately on the retirement of Mr.

Nicholl; and the case of Pease v. Hirst" was

cited. The learned Judge directed a nonsuit.

The Attorney General now moved to set it

aside, on the ground that the guarantie con

tinued in force, notwithstanding the retire

ment of Mr. Nicholl. There was a distinc

tion between the case of Pease v. Hirst and the

present, There the guarantie, which was in

the shape of a promissory note payable on

demand, was given to all the partners, all of

account was running; but it was not so here:

for though given here to all the partners, one

of them had ceased to belong to the firm

when the goods were supplied. . The credit

on the guarantie was really therefore given in

this instance by the two partners alone. There,

too, the instrument was a negociable instru

ment; here it was not. - -

Lord Denman, C. J.-Pease v. Hirst is a

decision against the plaintiff, for the reason

stated to distinguish it, namely, that it was a

inegociable instrument. But if not, that case

shews that the ordinary rule with respect to

would make an end of them.

|J. Mr. Justice Littledale.—A guarantie of this

kind may be given on the confidence reposed

in one of the members of the firm, and might

- º TH – - -TTTTTTTTTH,

* * * 8 Term Rep. 610, tº 2, ..., |, .
º ...," 10 Barn. & Cresw, 122.

*}º with all other brokers is subject. . .

or Cur.—Rule refused—Sutton and others *}

to recover the value of which the present

whom were members of the firm when the

such instruments is, that a change of parties

º: ).

*

4.

ºf

not, perhaps, be given but for such confidence.
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The change of partners alters the nature of

the whole transaction, and puts an end to the

instruinent.

Mr. Justice Patteson concurred.

Mr. Justice Coleridge—Either the retire

ment of Nicholl put an end to the instrument,

or he ought to have joined in the action.

Rule refused.—Dry v. Davy, E. T. 1839.

Q. B. F. J.

BEER ACTS.-CONVICTIONS.

A conviction in a single penalty for several

offences is bad. Where, therefore, a con

viction under the acts for permitting the

sale of beer, recited that an information

had been laid hefore certain justices against

the keeper of a house licensed for the sale

of beer to be drunk on the premises, that

he on a certain day “did keep his house

open for the sale of beer, and did sell beer,

and did suffer and permit beer to be drunk

and consumed on the premises,” at an hour

prohibited by a certain order ºf justices,

made in pursuance of 4 & 5 h/m. 4, c.

85, then proceeded to convict the party

in the penalty of 40s. for the “offence

aforesaid.” Held, that the conviction was

6ad, because it described three offences,

and inflicted but one penalty, without

stating for which offence that penalty was

imposed; thus preventing the party from

protecting himself against a future in

formation and conviction for any one of the

offences set forth.

This was an action of trespass, brought

against two magistrates of the county of Cam

bridge, for having caused the plaintiff’s goods

to be seized as a distress on a conviction under

the acts for permitting the sale of beer. The

plaintiff was the keeper of a house licensed

for the sale of beer to be drunk on the pre

mises. At the trial of the cause, before Lord

Chief Justice Tindal, at the last assizes at

Cambridge, the case turned altogether on

the validity of the conviction, in consequence

of which the seizure had been made. The

offence which had been made the subject of

conviction was, that the plaintiff on a certain

day “did keep his house open for the sale of

beer, and did sell beer, and did suffer and permit

beer to be drunk and consumed,” between the

hours of 9 & 10 o’clock in the evening, the

same having been declared to be unlawful by a

certain order of justices assembled in special

sessions, by which it was directed that beer

houses situated within their district, should be

closed at 9 o'clock in the evening. The 4 & 5

W.4, c. 85, gives the magistrates authority to

make this order, and they had fixed on the

hour of 9 o'clock in the evening. The plain

tiff was charged with a violation of this order,

and the case was heard, and the plaintiff was

convicted in the penalty of 40s, for “the

offence, aforesaid.” Several objections were

made to the validity of the conviction, and a

yerdict was finally taken for the plaintiff, leave

being reserveſ to the defendants to move toenter a nonsuit. t

, ºr

Superior Courts: Queen's Bench.

open.

Mr. Kelly now moved accordingly.—The

conviction is good. It begins by reciting the

statute, and then it states that the defendant

did keep his house open for the sale of beer,

and did sell beer, and did permit beer to be

drunk therein beyond the time allowed by the

magistrates; and it then inflicts a fine of 40s.

on him for so doing. The first objection to

the conviction is, that the name of the party

to whom the beer was sold is not stated on

the face of the conviction. That objection

cannot be sustained, there is nothing in the

act which requires that the name of the part

should be stated. [Lord Denman, C. J.-It

does not state that he sold it to anybody. Is

that sufficient? Would it not be consistent with

the statement on the conviction that he sold it

to one of his family, to a person resident in

his house 2 and would such a sale be sufficient

to maintain a conviction 3) . Each separate

act of selling is made a separate offence.—

Any sale of beer after the prohibited hours is

a violation of the statute, and so the offence is

properly stated. The second objection is; that

the order which fixes the hours is not suffi.

ciently stated on the face of the conviction,

and that the names of the justices who made

it are not given. The answer is, that the order

is sufficiently set forth to shew that the keeping

the house open and selling beer after a certain

hour constituted a violation of the order; and

the statute (s. 6.) which authorises the justices

to make the order, does not require the names

of the justices making it to be set forth. The

third objection is, that the justices in this con

viction declare that the keeping open of the

house after the limited hour was unlawful, and

that there is no authority in the statute for

them to do so. . If that is so, it is mere surplus.

age; for the declaration that the house waskept

open after the prohibited hour, is a sufficient

statement of an unlawful act; but mere 'sur

plusage cannot affect the validity of a convic

tion. If the conviction states enough to make it

good, stating a little more than enough will not

make it invalid. The fourth objection is, that

it is stated that the magistrates made this

order in, special sessions, and not at petty

sessions. The statute requires that they shall

make the order in petty sessions, but there are

authorities to shew that any sessions of justices,

exeept the general quarter sessions of the peace,

constitute a petty session. The fifth objection

is, that the charge in the information is not

sufficient, for that it merely states that the

plaintiff suffered and permitted his house to be

kept open &c. between the hours of 9 and 19,

whereas it ought to state the hour with

scertainty. Now the order fixes 9 as the hour

after which no house of the kind shall be kept

Between the hours of 9 and .10 must

be after 9, and must be contrary to the order.

The sixth objection is, that the whole order is

not set out. It need not be: the conviction need

only state, so much of the order as theparty

has violated, so as, to give the justices power

to convictiſfor that offence. The seventh ob

jection is, that this is a conviction in a single

penalty for three line offense, and that,

- ºf it, * *
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as only one penalty is given for acts which

constitute three offences, though described in

the conviction as one offence, it is impossible

to determine to which offence the penalty is

applicable. The conviction declares the plain

tiff to have been guilty of keeping his house

open for the sale of beer, and selling beer, and

suffering it to be consumed on the premises.”

It is true that here are three matters stated

but they all constitute but one offence. The

King v. Salomons,” is not an answer to this ar

gument. That was a conviction under the

Lottery Act, which imposed penalties for keep

ing an office without a license. There the

information charged that the defendant did

keep an office for dealing in shares of lottery

tickets, to wit, the share of a ticket numbered

34,907, and did then and there sell a share in

such ticket without license, and did keep an

office for registering the number of lottery

tiekets, and did receive, &c. for registering

the said tickets, without the authority of a

license, &c. The conviction then proceeded

thus: “Whereupon all and singular the pre

mises being considered, the said Salomons is

guilty of the offence charged upon him, and

he is adjudged to be convicted of the said

offence charged upon him by the said informa

tion, according to the form of the statute, &c.,

and for his said offence hath, &c.” forfeited

100l. The information there distinctly alleged

three offences— that is not the case here.

[Lord Denman, C. J.— Might not the plain

tiff here have violated the terms of the order,

and have become liable to a penalty by keep

ing open the house without selling, or by sell

ing without keeping open the house?' Mr.

Justice Patteson.—Or he might have sold be

fore 9, and suffered the party to remain after

that hour, consuming the beer upon the pre

mises. Lord Denman, C. J.-And if he can

do one without the other, and so offend against

the act, is not there a duplicity in the state

ment of the offence, so as to bring the case

within that of The King v. Salomons 8. The

whole allegation here is substantially the same

statement. It amounts to no more than say

ing, that the party having his house open, sold

beer and permitted it to be drunk upon the

premises. He could not permit it to be drunk

upon the premises without his house being

open. Keeping the house open was a carry

ing on of his business against the provisions of

the statute. Supposing, however, that there

is a duplicity in the statement of the offence,

and that more is stated than is necessary to

enable the defendants to convict, that would

be a mere informality, and by the 27th section

of the statute, a conviction made in pursuance

of its provisions, shall not be quashed for want

of form. This is a mere matter of form, and

the party has sustained no substantial injury,

for he has only been made subject to one pe.

nalty. The substantive offence is the permit

ting the beer to be drunk on the premises,

after the prohibited hours, and the other things

stated are mere matters of description.
fºr 4: . - - Cur, adv. vult.

rº

* 1 Term Rep. 249.

509

Lord Denman, C. J.-This was a case of a

verdict for the plaintiff in an action of trespass,

tried by Lord Chief Justice Tindal, where the

case depended altogether on the validity of a

conviction under the Beer Act. Mr. Kelly

moved to enter a nonsuit on the ground that

the conviction was good. He mentioned the

several objections taken to this conviction, and

we think that one of them is fatal to it. The

conviction charges the commission of three

offences, and would not, therefore, afford pro

tection to the party, if a fresh information

should be laid against him in respect of either

one of them. There will, consequently, be no

rule in this case.

Rule refused.—Newman v. Bendyshe, and

Metcalfe, clerk, E. T. 1838. Q. B. F. J.

(Buccu's 36entſ) 33ractice Court.

ATTORNEY.—ExAMINATION.—ADMISSION

STAM p.–COUNTY PALATINE OF

LANCASTER,

Where an attorney of the county palatine

of Lancaster is desirous of being admitted

in the Superior Courts, he will not be re

lieved from undergoing the usual evami

nation.

Knowles made an application on behalf of

an attorney of the Court of Pleas of the

County Palatine of Lancaster, in order that he

might be relieved from the necessity of under

going an examination pursuant to the new

rules, previous to admission into the Superior

Courts at Westminster. By the 9 G.4, c. 49,

s. 4, it was provided that an attorney of the

Court of Pleas at Lancaster may, as a matter

of course, be admitted of the Courts at West

minster on paying a certain additional duty.

The question was, therefore, whether the ap

plicant could be bound to undergo an exami

nation pursuant to the New Rules of Court.

The object of those rules was to enforce an

adequate knowledge on the part of persons

becoming attorneys.

h’illiams, J. —I think he had better sub

mit to the examination of attorneys usually

adopted. If he stands fire, he will be none the

worse for the examination. If he is plucked,

he can then come to the Court to obtain his

admission notwithstanding.

Application refused.—Ea parte Marshall, E.

T. 1839.-Q. B. P. C.

(Tummum 33rag.

JUDGMENT FOR WANT OF A PLEA.

The declaration contained counts for goods

sold and delivered, for work and labour

done, and on an account stated, on each of

which 50l. were claimed. The defendant

pleaded that the plaintiff “ought not to

have or maintain his action,” because he

had paid 50l. The plaintiff replied, taking

issue upon this plea, and signed judgment

as to 100l. Held, that the judgment was

irregular.

Wilde, Serjt., shewed cause against a rule

obtained by the defendant in this action, for

setting aside the judgment signed, for irregu
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- - * - - ºr tº: 1. ---nºsis -

ºri y: ſ was aliation of assumpsit, and the

ºteclaration contained counts for goods sold and

delivered, for work, and labour done,º
count on an account stated. The sum de

manded in each count was 50l., the total

A amount sought to be recovered being therefore

a 150t. The defendant pleaded payment of#
only, and he gave his plea as in bar to the whole

º'cause of action, stating that “the plaintiff

*ought not to have or maintain his action.” The

plaintiff took issue as to the payment of 50l.,

and signed judgment as to the rest. It was
submitted that the plaintiff was not bound to

demur, because the plea was bad; but he might

give the defendant the advantage of his plea so

far as it went, and sign judgment as to the re

mainder. The effect of the plea here was pay

ment of 50l., but that was only a payment of

part of the sum claimed. . . . -

fºº Tindal, C. J.-The distinction is taken in

“l Salk. 179, between a plea cominencing as an

answer to the whole decleration, and being a

substantial answer. - .

ſ/ille, Serjt.—The effect of the plea was not

to be regarded by its comunencement, but by

what was stated in it.

Chandless, in support of the rule.—The ques

tion was, first, whether this plea being an an

swer to a part of the declaration only in its

statements, but beginning and, being put fºr:

ward as an answer to the whole, the plaintiff,

* without the judgment of the Court, was entitled

to sign judgment; and secondly, whether the

* *

plea might not be taken to be an answer to the

whole declaration. It was sworn in the affi

davits produced, that the action was in fact

only fºr 291.4s. 6d., and the plaintiff by taking,

issue upon the plea would have had an oppor
tunity of recovering the whole aipount *:

... When a plea commenced as an answer to the

ºwhole,it must be taken as such. Erlew, hºiſson,

1 Saund, 28. Putney v. Swann, 2 M. &W. 74,

was also in point; and from that case it ap ear 4.

that the plaintiff could not have signed judg

* inent in such a case as for want of a plea, be

want of a plea.

Tºlºi-Iam unabletodistinguish this.
case from that in which the rule is laid dawn ||

in 1 Salk. 179. The plairliff by taking issue diº,

the plea for some purposes, treats it as a godd:

one, although in other respects lie treats, it as

if it were bad. I think that the judgment should

be set aside, and the costs must be costs in º
cause, and they will then fall on the party y 0

has the merits against him. ... º , • sº sº

Cº absolute.—Wood v. Farr, H.T. lsº • *

tº ºn.

... ii. 17.

Cytûequer of 3Ică3.20, 2,9.

pleading.—New Rules—rºover-Not

guilty. “”. X" # -1

* As ºf:

In trover on the plea ºf “Nº buil, de
defendunt cannot litigate the prwherly in,

the goods claimed by the plaintiff's

Jervis moved for a rule to shew'calise why

cause the plea was pleaded tu the wh le decla

Superior Courts: Exchequer:-New Publications—Professional Lists.

be set aside, on the ground wºule.

admission of evidence. “It was an action of

trover to recover a pig. The oil jea was,

“Not Guilty.” At the trial, suffic # evidence

was adduced to prove the conver ióñºf the

pig. The defendant, on his behalf, sºught to

prove that the pig had become his property,by

a sale, by auction. The learned judge who

tried the cause admitted the evidence. This,

it was submitted, was improper, because, as

the plea of “Not Guilty” only denied the

conversion, the property in the 'goods was

admitted. If the defendant intended to deny

the property of the plaintiff, he should have

pleaded that he was “never possessed.” This

he had not done by his plea, and therefore he

could not raise the question at the trial.”

Lord Abinger, C. B.-The property is ad

mitted by the plea, and therefore the defen

dant could not afterwards contestitº

Parke, B. — The defendant might have
proved a lien. Thatº: 'have een con

sistent with the plaintiff’s property.”

Alderson, B.—He mayº iythin to

explain the demand and refusº:
the defendant, which is not inconsistent with

the facts admitted on the face of the record.
Rule granted.--Creevey v. Grainger, E.T.

1839. Excheq. , ºf 2201;

- LIST OF NEW PUBLICATIONs:

HTTTTTTT

*, *, * Tº º f iſºlº

The Law and Practice relating tº Lº dlords

and Tenants; comprising nearly 300 of the most

approved Modern Precedents, alphabetically

arranged, with Notes, Illustrationsand Cases.

By R Shipman, Esq., author of the Attºrney's
'New Pocket Book. 17s. 8ds.º. ºf -

... The Fourth Report made tº her Må* by

the Commissioners on Criminal Law: Pub.

lished for the prioprietors of the Legalºob

server. Price *::::: d came ra
. The present unsettled Çondition of the Law

a. '...'...'. By John Miller, Esq.,

incoln's Inn. 4s, bds...? , 69 y,

TNcorportATED EAw society."

Members Admitted, April 1839. ,
Landon, Francis Newcombe, Brentwood Essex.

Sººyºº.cº.inFiji.
º §phall Court,....". f

s inois, *: **6%. º *soo

§: He łry, Great winchester street: -

MASTERS EXTRAQRDINARY Nºf º * CHANCERYºº lºggiº

From March 26th to April 19th, 1839, both inclu

"Pº " sive, with dates when gazetted. Sº

Pearse, John, Dunstable, Bedford.” April 2.

...; ett, harles, Newall, broitwie;Wºrcester.
J & A. il 5. ºr ºf ºs - ring

...Apri - = z_i. A

DISSOLUTIONS OF PROFESSIONAL PART

ºf tº 1 mºni, *NERSHIPS.rºſiº aiwag

Fyon March 26th to Amrit 19th, 1839, bºth inclu

sive, with dates when gazelted. A

| Amory, Samuel, and Johnſ Coles, Throgmorton

oilº Street, London, ºr Attorneys' and Sölicitors.

March 26. tºdºubtſ ºf wołł

Prowfie, Richard Ilovell, ºrand John MMarkham

bººſłrowney, Hinde Street; ManchasthmaSquare,a verdict found for the defendant, should hot
* Attorneys and Solicitors. 2 March 29,



** * * * i. * : * * * * * *

Pea

e, Alfred Hall, and Robert Baekhouse ºr,
--- *::::º and Penkridge, Staf

º 'ford ** orneys, Sólicitors, and Conveyancers.
- - - - • * - -- - -

-- wiłºśiñº, John Strutt, and Thomas John

Twinter, Ely Place, Holborn, Auorºs, and
* *-Solicitors. April 5.' . - .

* Heydon, Thomas, Sen, Thomas Heydºn:
º’ and Charles Handley, Warwick, Attorneys.
º and Solicitors." April 9. , ºr ºn tº

* →
--

—

---->

-

º

º BANKRUPTCIES SUPERSEDED,

- Oxley, George, Liverpool, Scrivener. April 5.

--

---º º BANKRUPTS,
-

-***From March 26th to April 19th, 1839, both inclu

***, *, *** sive, with dates when gazetted.
- ºn - tº

Browne, Thomas Coldwell, Norwich, Hatter.

Iythgoe & Co., Essex Street; Winter, Nor

wich. April 5. .

Bird, John, Maryport, Cumberland, Druggist,

Grocer and Spirit Dealer. Adlington & Co.,

Bedford Row; Tyson, Maryport. April 9.

Bunting, William, Stockport, Chester, Cotton

Spinner. Willis & Co., Tokenhouse Yard;

- Joynson, Manchester. April 16.

Ball, James, and William Millar, Mount Pleasant,

! ...; Gray's Inn Road, Copper-plate and Letter

press Printers. Cannan, Off. Ass. ; Smith,

Wilmington Square. April 19.

Butterworth, John Hartley, Leadenhall Market,

London, Victualler. Johnson. Off. Ass.; Har

pur, Kennington Cross. April 19.

º

Bynon, Rich., Devonport, Devon, Clothes Dealer...]

Elworthy, Plymouth., Surr, Lombard Street;

April 19.- . . .

Bray, Philip, Bromyard,

tatoes and Pigs.

... . . . . Red Lion Square; Messrs. Deverow.r, Brom

--- yard. April 19. , , , , -- ºr

Carruthers, John Beard, Bristol, Boºkseller and
"Stationer." Harmar, Bristol; Hicknell & Co.,

Lincoln's Inn Fields. March 26: ... ... .

* Claxton, Rob., Swaffham, Norfolk, £oach Maker,
º' clarke & Co., Lincoln's Inn Fields; Beckwith

& Co., Norwich. April 2.” ‘’” " -:

Cocks, Francis, Wood Street, London, Button

"Make." Gahan, off. A.;"ciº & Co.,
Lincoln's Inn Fields. April 2. ~~

Clark, Samuel, Oxford Street, Victualler.

Hereford, Dealer in Po

Groom,

. Ass. : Saw Bow Lane, Cheapside. º, Off. Ass. ; Sawyer, , cheapside. Kennan, Robert, and Spencer Jones, Liverpool,

April 9.

Coates, Thomas, New Malton,

Coal Merchant. Smithson &

ton Buildings, Chancery Lane;

Malton. April 9. , , , , , , ,

Chapman, John, Wisbech, Saint Peter's, º
Cambridge, Victualler, a Jackson, Wisbec 1

St. Peter's; Wing & Co., Gray's Inn Square.

April 19.

Davis, William,

York, Ale and Beer Seller.

New Boswell Court; Nicholson,

3, ſº it 5. - 1.

bºim, Bath, Somerset, Linen Draper.

FIolme & Co., New Inn; Prideaua, Bristol.

April 19.

ºn Edmundson, John, Manchester, Merchant, and

alºng. Manufacturer. Adlington & Co., Bedford

Row; Morris, Manchester. April 16.

ºf Fles, Michael Alexander, Manchester, Merchant,

ºpeandToy Dealer. Makinson & Co., Temple;

Atkinson & Co., Manchester,” March 29,

York, corn and
Co., Sºuthamp

Smithson;

* - ºr tº

Back Lane, Bowling, Bradford,

Hawkins & Co.,

- - Bradford.

* -- 1: .

-*.

º, Bankruptcies superseded-Bankrupts...

Hastings, Harpur Street,

| 2 |
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Fisher, William, of the city of Lincoln, and Geo
* * * fisheſ. of Wewakººt. ionigli.

| "Wharfingers and Càrriers by water, coal

* Pealers and Plaster Merchants iring & Co.,

"Gray's Inn Square ; Messrs. Dudding & Co.,
ºf Lincoln. March 26. 5*, *, * ºn, ºr

Flower, John, and James Flower, Sheffield, York,

1 Iron Founders and Fender Manufacturers.

on tº Tºttershall & Co., Great James Street, Bed

gº ford Row ; Hoole & Co.. Sheffield. March 26.

Feild, Richard, Plummer's Row, Whitechapel,

Warnish Manufacturer. Turquand, Off. Ass.;

Wood &Co., Corbet Court, Gracechurch Street.

April 9. - -

Gordon, Charles Alexander, Stepney Green, Mid

dlesex, Merchant. Lackington, Off. Ass. ;

Meredith, Heathcote Street, Mecklenburgh

* Square. March 29. - ** **, *

Guest, William, Bransley, York, Linen Manufac

turer. Shepherd, Barnsley; Perkins, Gray's

Inn Square. April 9, º

Gomm, Edward, Birmingham, Corn Factor and

Commission Agent. Harrison, Birmingham;

Chaplin, Gray's Inn Square. April 16.

Hoggart, Rob., Fenchurch Street, London, Whole

sale Saddler. Pennell, Off. Ass. ; Paterson,

Old Broad Street. April 5.

Hunter, James, Preston, Lancaster, Innkeeper
and Brickmaker. †: & Co., Bedford

Row; Messrs. Ascroft, Preston. April. 5.

Hayward, Elizabeth, Cirencester, Gloucester,

Spinster, Draper and Shopkeeper. Bevir, Ci

rencester; Hunter, Warwick Chambers, Gray's

Inn. April 12.

Hickman, William, Rutland Place, Upper Thames

a Street, Rag Merchant. Lackington, Off. Ass ;

Phillips, Size Lane. April 19.

Harris, Thomas, St. Albans, Hertford, Grocer.

Gibson, Off. Ass. ; Teesdale & Co., Fenchurch

Street. April 19. - -

Jepson, Matthew, Sheffield, York, Grocer. Fid

ºf dey, Serjeant's Inn, Fleet Street; Branson,
* Sheffield. April 2. ----- tº

Jackson, John, Upper Ranelagh Street, Pimlico,

wº: “Middlesex, Scrivener and Bill Broker... Whit.

ſº more; Qff. Ass.; Savage, Surrey Street, Strand.

º, April 9, - * * * * **

Jackson, Moses, Liverpool, Victualler. Messrs.

ºf . Morris, Liverpool; A'orris & Co., Bartlett's

... Buildings, Hoiborn. April 12. '

Johnson, William, Harlow Place, Mile End Road,

" "Cabinet Maker and Upholsterer. Graham,

Off. Ass, ; Swan, Great Knight Rider Street.

April. 16. ***** *.

P “Wholesale Clothiers. Thompson, Liverpool;

* Cuvelie & Co., Southampton Buildings, Chan

iſ a cery Lane. April 9. -

| Lait, Thomas, Hadleigh, Suffolk, Draper and Gro

if a cer, Cannan, Off. Ass.; Smith & Co., Free

º, , man's Court, Cornhill. April 2.

Lee, John Alexander, Edward Holt, Thomas Bell,

dwm. Bookless, Liverpool, Iron-founders,

ngineers, and Millwrights. Crump & Co.,

Liverpool; Battye & Co. Chancery Lane.

April 2. . .

Lees, Joseph, Newton Moor, Muttram in Long

row-dendale, Chester, Cotton Spinner. For, Fins

bury. Circus ;... Earle, Ashton-under-Lyne.

... April 5. . . . . .

Lenny." William, and George Tyrrell Alderson,

**Horseleydown, Southwark, Ale-Merchants.

Belºfter; Off. Assº; Ashurst & Co., Cheapside.

.tº , ApriLazaris, l,

*. Cutler street, Houndsditch,

Lordón, Glass Mcrehant and Dealer in Plated
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Goods. Harrison, Birmingham; Chaplin, Gray's

Inn Square. April 16.

Leete, Francis, Chipping Ongar, Essex, Victualler.

Turquand, Off. Ass.; Brooksbank & Co., Gray's

Inn Square ; Cutts, Witham. April 19.

Mivart, John, Richmond, Surrey, Upholder, Cab

inet Maker and Auctioneer. Lachington, Off.

Ass. ; Brown & Co., Mincing Lane. March

29.

Owston, Thomas, York, Merchant. Smithson &

Co., Southampton Buildings; Smithson,

Malton. April 9.

Oxley, George, Rotherham, York, Money Scrive

ner and Butter Factor. Butterfield, Gray's Inn

Square; Potter, Rotherham. April 16.

Perkins, Henry, Lisson Grove North, Middlesex,

Fishmonger. Clark, Off. Ass.; Bignold & Co.,

New Bridge Street. March 26.

Pearson, Thomas, jun., Liverpool, Smith. Taylor

& Co., Bedford Row ; Worthington & Co.,

Liverpool. April 9. -

Parker, Thomas Lane, Edgbaston, Warwick, Coal

Merchant. Holme & Co., New Inn. April

12.

Peach, George, Northampton, Wool Stapler.

Hensman, Northampton; Turner & Co.,

Basing Lane. April 12.

Phillips, Richard, late of Brick Lane, Spitalfields,

Victualler; but now of Queen Street, Chelsea.

Clark, Off. Ass.; Messrs. Helder, Clement's

Inn. April 19. -

Paten, Thomas, Worthing, Sussex, Lodging House

keeper. Edmunds, Worthing ; Waugh & Go.,

Great James Street, Bedford Row. April 19.

Pinkard, Simeon, Southsea, Portsea, Southampton,

Brewer. Francis, St. Swithin's Lane,

London; Low, Portsea. April 19.

Ralfs, James, Tavistock Street, Covent Garden,

Prined Furniture Dealer. Green, Off. Ass.;

Reed, Bread Street, Cheapside. March 26.

Schleiermacher, Charles, Coleman Street, London,

and of Pearson Street, Kingsland Road, Mid- ||

dlesex, Wool Dealer. Green, Off. Ass.;

Thomas, Aldermanbury, March 29.

Stringer, James Ralph, Houndsditch, London,

Whalesale Clothier. Clark, Off. Ass. ; God

dard, King Street. April 2.

Scholes, George, Sheepridge, near Huddersfield,

York, Fancy Stuff Manufacturer. Wigles

worth & Co., Gray's Inn Square; Stansfeld &

Co., Halifax. April 5.

Shynn, John, Liverpool, Hotel Keeper. Francis

& Co., Liverpool; Bridger, Finsbury Circus.

April 12. -

Smithson, Thomas, Flaxton, York, Cattle Dealer.

Jaques & Co., Ely Place; Wood, York. Apr. 16.

Smith, John, Torpoint, Cornwall, Baker. Sole,

Aldermanbury; Sole, Devonport. April 19.

Thornton, Richard, Jun., Beccles, Suffolk, Beer

Brewer. Bromley, South Square, Gray's Inn;

Bohun & Co., Beccles. March 26.

Topham, Geo., Richmond, Surrey, Hotel Keeper

and Coal Merchant. Green, Off. Ass. ; Cow,

Bucklersbury. March 26 and 29.

Tapp, Edward, Great White Lion Street, Seven

Dials, Victualler. Edwards, Off. Ass.; Hodg

kinson, Bell Yard, Doctor's Commons. Mar. 29.

Turmer, John, Penrith, Cumberland, Linen Draper.

Messrs. Helders, Clement's lnn ; Jameson,

Penrith. April 2.

Tapp, William, Nelson Square, Blackfriar's Road,

Surrey, Victualler. Belcher, Off. Ass.; Coote

& Co., Austin Friars. April 9.

Tow, John, Harcourt Street, New Road, and of

Crawford Mews, Bryanstone Square, Bath

Bankrupts.-Prices of Stocks.—The Editor's Letter Bor.

Manufacturer. Johnson, Off. Ass.; Wickinson,

Coleman Street. April 9.

Thorburn, George, Saint Mary Axe, London, Corn

Factor. Edwards, Off. Ass.; Dickson, Buck

lersbury. April 12. -

Warley, John, Tatham, Lancaster, Meal and Flour

Dealer and Corn Factor. 4dlington & Co.,

Bedford Row; Romaine & Co., Kirkby Lons

dale. April 9.

Weston, George Gibson, Windsor, Berks, Linen

Draper. Whitmore, Off. Ass. ; Hardwick &

Co., Cateaton Street. March,29.

Willmott, Charles, Shaftesbury, Dorset, Innkeeper.

Penning & Co., Tokenhouse Yard, Lothbury;

Chitty, Shaftesbury. -

Youngman, Samuel, late of Curtain Road, Shore

ditch, but now of Old Street, Middlesex,Tim

ber Merchant. Johnson, Off. Ass. ; Bartlett

& Co., Nicholas Lane, Lombard Street.

March 26. -

PRICES OF STOCKS, Tuesday 23d April, 1839.

Bank Stock, div. 7 per cent. - - - - - - 197 a 6+

3 per cent. Reduced - - - - - - - 92; a 2 a # a #

3 per Cent. Cons. Annuities - - 92; a # a 3 a 2 &

3# per Cent. Annuities - - - - - - - - - 99; a #

34 per Cent. Reduced Annuities,

New 33 per Cent. Annuities - - - - 100% a # a 1

Long Annuities, expire 5th Jan. 1860 14; a 17, a #

Annuities for 30 yrs., exp. 11th Oct. 1759 14+ a #

Ditto 5th Jan. 1860 - - 143

India Stock, div. 103 per Cent. - - - - - - - 256

Ditto Bonds, 3 per Cent. - - - - - 46s. a 48s. p.m.

Bank Stock for Acct. 28th May - - - - - - 1974

3 per Cent. Cons. for Acct. 28th May - 93 a # a #

India Stock for Acct. 28th May - - - - - - 256

Exchequer Bills, 1000l. at 2d. - - - 44s, a 46s. pm.

Ditto 500l. - - - - - 44s. a 46s. pum.

Ditto Small - - - - - 44s. a 46s. p.m.

LAW BILLS IN PARLIAMENT.

The state of the Law Bills in Parliament

remain nearly the same as last week. See

p. 495, ante. The Copyhold Bill now stands

for the 8th May, and the alteration of the Law

of Costs for the same day. A bill has been

brought in by Colonel Davies, and read a first

time for regulating the expenses of High

Sheriffs.

THE EDITOR'S LETTER BOX.

We have made inquiry for G. P., but have

not yet obtained the information he requires.

X. Y. Z. is informed that, besides the one at

Lion’s Inn Hall, there is a society for legal

discussion held at the Law Institution, every

Tuesday evening, in a room appropriated for

that purpose.

We think the client of E. must sue his

debtor in the Court of Requests where the

debtor resides. This is one of the evils of

the Small Debt Court system, which should

be limited to cases where both parties reside

within the jurisdiction.

We see no legal objection to the proposed

covenants of “An Articled Clerk,” and will

find room for his letter in an early number.

“One of our oldest Subscribers” and W. H. S.

shall be attended to. .
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CASES REPORTED IN VOLUME XVII.

- AFFIDAW IT. '. their death to divide the capital between their

1. Where a party who describes himself as children, who were also aliens: Held, that the
agent for a person resident in the West Indies | aliens took no such interest in the land as could

applies to enter up judgment on an award of affect the purchasers’ title, or give a claim to "

the Slavery Compensation Commissioners and the crown to exercise its prerogative. De

a certificate of the Master, he must distinctly Houmerlin v. Shelton . . Prge 300

state in his affidavit that the person entitled to ARBITRATION. -

the money has authorized him to receive it, 1. Where a cause has been referred to arbi

and must shew the authority. A mere state- |tration by an order at Nisi Prius, and the

ment, though on affidavit, that he is the agent of arbitrator has certified the amount of the ver

that person will not be sufficient. Maynard v. dict, and has afterwards certified his opinion

Lackington, Morris and others . Page 204 | as to the cause being proper to be tried before

2. Where an affidavit on an application a Judge, the Court would not act on that

against an attorney had been sworn inefore a certificate, and gave directions to the taxing

country commissioner, who by accident had officer in accordance with it, the discretion of

neglected to insert his name in the jurat, the the Judge before whom the cause came on to

Court on being satisfied by his affidavit that it be tried not having been exercised upon it.

was through an accidental error on his part | A Judge is not bound by such a certificate of

that his name had been so omitted, and also an arbitrator. Sir Jacob Astley, Bart. v. Jºſſbeing satisfied that the affidavit had been made r 269

within the limited time, allowed it to be sent 2. Where a cause is referred to two arbi

back to the commissioner for him to insert his trators and a person to be appointed by them

maine in the jurat. Ev parte Hall . 492 as an umpire, an award made by the arbitra

- AGENT. - tors alone is not sufficient to enable the Court

A party, who employs a Stock Exchange to grant an attachment for the non-perform

broker to do business for him, is bound by the ance of its terms. Heatheringoon v. Robinson

rules of the Stock Exchange to which his - - 3|8

agent is as a broker subject in the discharge 3. The plaintiff declared upon a special

of his business. Sutton and others v. Tatham | contract, by which he undertook to deliver

507 certain sleepers, free of bark, for the use of

AGREEMENT. a railway. The cause was referred, and the

I. A. contracted to sell and B. to purchase, arbitrator made his award, under which it was

an estate, and the agreement contained a clause held, that there was a substantial finding for

declaring that a certain sum should be payable the plaintiff, and that the terms of the refer

as a penalty for a breach thereof. B. depo- ence being that the costs should abide the event

sited a sum of money with A., but afterwards, of the award, he was entitled to the general

when the title was presented, refused to com- costs, Rennie v. Mills . - . 476

plete the purchase. The matter remained un- || 4. Where in an order of reference made by

settled for some time, when A. sold the estate a Judge, it is directed “that the parties to the

to a third person: Held, that B. might, after | suit (if the arbitrator shall think fit) and their

such sale, recover back the money he had de- respective witnesses shall be examined upon

posited. Palmer v. Temple - . 347 oath to be sworn before me or some other

2. An agreement that on a day certain, A. Judge of the Court of Exchequer, or Com

will give up possession of certain premises, missioners duly authorized;” the power to

which he held of a third person, and pay all administer the oath is not thereby limited to a

outgoings to that day, and that B. will pay to judge or eommissioner, but lies also in the

A. a suin of 150l., and take such furniture, arbitrator. Hollson v. Wilde . . 223

&c. as A. shall think fit to part with, at a va- 5. Where an application is made and granted

luation, is an agreement touching an interest for setting aside an award, after the usual time,

in land, and is therefore within the statute of an affidavit sworn after the time of granting

frauds. Smith v. Tombs - . 429 the rule for setting aside the award cannot be

ALIENS. - | used in support of the application. Holloway

Freehold lands in England were appointed v. Monk . - - - . 29

by will, in pursuance of a power, to trustees ARREST.

to sell the same and west the proceeds in go- || A page of the presence in ordinary to her

vernment stock, and stand possessed of such Majesty, of the second class, is exempted from

stock, and pay the interest to persons for the operation of a writ of ca, sa, Reynoldº
life, some of whom were aliens, and after | Pocock , • - - . 190

vol., XVII,-No. 523, . | - 2 L
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ARREST ABolition ACT.

1. A prisoner brought up on a habeas to be

charged in execution is not in custody on

mesne process within the provisions of the

1 & 2 Vict. c. 110. Reynolds v. Simmonds

Page 207

2. A defendant having escaped from custody

before the passing of the act 1 & 2 Vict. c. 110,

but having been retaken, after it came into

operation, is not entitled to be discharged

under the act. Nias v. Milton . 207

3. The defendant being out on bail on the

lst Oct. when the l & 2 Vict. c. 110 came

into operation, but having since, quitted Eng

land, with an intention to remain abroad, the

Court refused to enter an evoneretur on the

bail-piece. Lettis v. Ford . . . . 207

4. Money having been deposited in the hands

of a third party for the defendant, as the price

of land sold by him to the plaintiff, it cannot

be attached for the amount of a judgment re

covered by the plaintiff within the 14 sect. of

the 1 & 2 Vict. c. 110. Robinson v. Peace 207

5. A sheriff may be attached for not bring

ing in the body, notwithstanding 1 & 2 Vict,

c. ilo. The Queen v. Sheriff of Middlesey 30

6. Where judgment has been signed, the
Court will not relieve the bail, by entering an

eroneretur on the bail-piece, pursuant to the

equity of 1 & 2 Vict. c. TiO, ss. 1 & 7. So also
where a defendant has made a deposit in lieu

of bail under the provisions of the 43 G. 3,

and 7 & 8 G.4, the Court will not relieve the

bail, the above statute only applying to cases

where a defendant can be said to be really or

constructively in custody on mesne process of

his bail, or of a gaoler. Jackson v. Cooper :

FHarrison v. Dickenson . - . 111

7. Under 1 & 2 Vict. c. 110, s. 3, a defend

ant about to leave the country, by which ab

sence his creditors may be delayed, can be

arrested by a judge's order. Larchin v. rug
y

8. A judge at chambers has the power to

order an exoneretur to be entered upon the

bail-piece under, the act 1 & 2 Vict, tº 110,

the defendant being out upon special bail, and

having been arrested before the act came into

operation. An affidavit, to enable a judge to
make an order for the arrest or detention of a

party, must state the deponent's belief that the

party is about to quit England unless he be

forthwith apprehended, and must also set forth

the facts upon which this belief is founded.

Bateman v. Dunn . - - ... 6

9. The Court granted a rule to shew cause

with a view of deciding how a party who had

given a bond under the , 1 & 2 Vict. c. 110,

s. 8, might render in discharge of the sureties

in that bond. Quaere, whether he can release

them by rendering. Houston v. Coates . 491

And see CoGNovIT and WARRANT OF AT

To RNEY.

ATTottNEy. -

1. Where a gentleman has given in one

term, notice of his intention to apply to be ad

mitted an attorney, and has been examined,

and his admission postponed, he cannot again

be examined without giving a fresh notice, as

the Cases reported.

in the first instance. In re The Lane Ev

ſtminers - - - . Page 27

2. S. mble, that the Court have the power to

direct the Examiners to proceed to examine

an articled clerk. Quaere, whether a clerk,

during his articles, having been assigned, but

the assignment not having been legally made

for a fortnight after the clerk quitted his first

master, during which time he was serving in

the office of the assignee, has duly completed

his service. Er parte Masterman . . 127

3. Where an attorney has, from the fraud of

his clerk, not paid the proper amount of duty,

the Court will allow him to pay the increased

duty, subject to certain terms. Ea parte
Charles Lercis . - - . 126

4. The Court refused to grant a new trial

in a cause, where it was taken as an unde

fended action through the negligence of the

defendant’s attorney, the amount of the verdict

being 7l, and one of the defendants being in

the Court during the trial. Watson v. Reeve

ISS

5. A solicitor, with whom a client deposited

a deed, forming part of the personal estate of

which the client was administratrix, filed a

bill to establish a lien on the deed, and the

money secured by it, for his costs incurred for

the client, and obtained an injunction restrain

ing other parties fromFº in an action

for the money, secured by the deed, and re

junction was dissolved on the ground that the

solicitor might have applied in the administra

tion suit or in the action at law to establish his

lien. As to the validity of this lien, quare.

Stedman v. JWeló. - - . .426

6. The Court will not, upon petition, order

a solicitor in an administration suit to give up

the purposes of that suit, subject to his lien

for costs, to be ascertained by the master.

//arburton v. Edge . . - . 346

7. Where the attorney’s residence is in

“No. 10, Gray’s Inn Square, Holborn,” the

description is sufficient. Doulton v. Hall. 318

8. Where an application is made by the

attorney for the costs of taxation of his

bill of costs, less than one-sixth having been

taken off, the Court will decide upon his right

to them according to the reasonableness or

unreasonableness of his charges. Russell v.

Yorke . . - - -- . 238

9. Where business was done by a London

attorney (not admitted as a solicitor in the

Court of Chancery) on the written retainer

and for the account of a solicitor of the Court

of Chancery resident in the country, though

such business was of the most ordinary kind,

such as serving notices, &c.: Held, that it was

citor before the l Vict. e. 56: Held, also, that

having been done before that statute, it could

not fall within its provisions, the statute not

being retrospective. Cresswell v. Norcutt . 44

attorneys, admitted in one Court, to practise

straining the debtors from paying. The in

documents, which came into his possession for,

dorsed on the back of a writ of summons,

business in respect of which no action could

# be maintained by the attorney against the soli

10. The 1 Vict. c. 56, s. 4, which enables.
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in the other Courts, applies to cases of re

admission of attorneys, as well as to cases of

their admission. Ew parte Martin . Page 493

ll. Where an attorney of the County Pala

tine of Lancaster is desirous of being admitted

in the Superior Courts, he will not be relieved

from undergoing the usual examination. Ea

parte Marshall T. - - . 509

BAI ſu.

1. A writ of ca. s.a. having been lodged at

the office of the sheriff on the 24th October,

proceedings were commenced against the bail

on the 3d November, and an application on

the 13th to set aside the proceedings for

irregularity was held to be too late. Pocock

v. Cockerton; Pocock v. Percy . 159

2. Where a rule for the allowance of a writ

of error, coram nobis, is absolute or nisi in the

first instance. Gibbs v. Trevanion . . 126

2. Where in an affidavit of justification the

bail swear that they are not “bail for any per

son except the above named defendant,” in

stead of their alleging that they are not bail

for any defendant “except in this action,”

the Court will allow the affidavit to be

amended. Warren v. De Burgh . 30

BANKRUPT.

Money advanced on a deposit of goods is

not a payment within the meaning of the 82d

section of the Bankrupt Act. Wright, assig.

nee v. Furnley . - - . 189

C E RºtiorAri.

Where the time for appealing against a rate

has passed by, the Court will not grant a cer

tiorari to remove the accounts on which such

rate is founded, and the order for the rate

itself. Nor will the court do so at any time,

if the matter complained of can be made the

subject of an appeal. The Queen v. The Jus

tices of Middleser, in the matter of St. George,

Hanover Square . - - . 203

. CHARITY.

A gift of stock to trustees, for maintenance

and education of pious young men of the

church of England, with a view of taking

holy orders, and for renting a building for

their use, if necessary, with an expressed de

sire to appropriate towards the same purposes

the rent of a house belonging to the donor,

constitutes a good charitable gift. Davenport
v. Mortimer e e - . 395

COGNOWIT.

1. It is sufficient that the attorney attesting

a cognovit under 1 & 2 Vict. c. 110, s. 9, shall

state himself to be the attorney “for” the de

fendant, and it is not necessary that he declare

himself to have been appointed by him. An

explanation of the instrument having been

made to the defendant, it is not necessary that

it should be read over to him. An infant

cannot bind himself by a cognovit. Oliver v.

Woodruffe - - - . 430

2. An attorney accompanying the son of

the plaintiff (who is a clerk in the house of the

plaintiff’s attorney) to the house of the defen

dant, and then acting as the defendant's attor

ney at the execution of a cognovit, but sub

sequently carrying the instrument to the

Queen’s Bench office to be filed, and there

Subscribing his name upon it as the plaintiff’s

515

attorney's agent, will not be permitted to have

acted as the defendant's attorney under the

9th section of the l & 2 Vict. c. 110, and the

Court will set aside the instrument. Rice v.

Linsted . - -- Page 205

3. An authority to enter an appearance, and

to do all other things necessary, is implied by

the giving a cognovit. A party against whom

a writ has been issued may come in and enter

an appearance after the writ has expired.

Richardson v. Daley - . 190

CONDITION. -

Where a condition will have the effect of

defeating an estate, and the person who takes

the estate enters as heir as well as devisee,

express notice of that condition must be given

to him before the devisee over can enter for

breach of the condition. If the fact of such

notice being given is not found on the face of

a special verdict, the Court has no power to in

fer it. Doe d. Taylor and another v. Crisp. 69

CONWICTION.

A conviction in a single penalty for several

offences is bad: thus preventing a party from

protecting himself against a future informa

tion for one of the offences. Newman v. Ben

dyshe - - - - . 509

COPYRIGHT.

This Court will not grant an injunction to

restrain one writer from extracting from

another's publication small portions for the

purposes of review and criticism, where there

is no fraud or attempt to substitute the review

for the original publication. The principles

of the Court are to discourage applications

for injunctions in such cases. Bell v. White

head - e - e . 4 ll

CORPORATION.

1. Under the 92d section of the Municipal

Corporation Act, all the sources of income

there mentioned are corporate property: they

are as such appropriated by that section to

public purposes, and are consequently not

rateable to the relief of the poor. The Queen.

v. The Mayor and Corporation of Liverpool. 219

2. A town clerk, after the act for regulating

municipal corporations came into operation,

resigned his office, and the new corporation

awarded him compensation, payable out of the

borough rates: Held, upon demurrer to an

information filed by the rate payers praying

relief against the award of compensation, that

the Court of Chancery has jurisdiction, and

that a case was made out for its equitable in

terference. Attorney General v. Corporation
of Poole . • - - . 122

CoSTS.

1. Held, that the usual consent signed by a

clerk in court to a petition of appeal “to pay

such costs as this Court shall award in respect

of any proceedings since the decree,” does

not include the costs of the appeal. Quarr,

whether the clerk in court is personally liable.

or as agent, to pay the costs on such consent?

Price v. Dewhurst - . 314

2. A misdescription of plaintiff’s residence.

entitling a defendant to security for costs, must

be a misdescription at the time of filing the

bill. A defendant, Mºllow. the time for
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answering to expire, and against whom an

attachment is issued for want of answer, is

nºt entitled to move for an order on the plain

tiff to find security for costs. Treranian v.

Sargon . - - - . Page 459

3. The master's office is the only place

where parties are bound to attend for taxation

of costs . An irregularity in the service of the

warrant for taxation of costs, and in obtaining

the master's certificate thereof, vitiates the

subsequent proceedings thereon. Brichnell v.

Stºn/ord . - - - . 202

4. Circuinstances under which it was held

that the plaintiff properly described himself as

of the rectory, and heing within the jurisdic.

tion, was nºt bound to give security for costs.

Sandºs v. Whatley - - . 140

5. The Court will not make an order to

cancel a bond given as security for costs, and

which had been obtained on account of the

plaintiff’s residence abroad, on an affidavit

stating that he had returned to this country

and was living here. Badnall v. Haley . 144

6. Where the amount of the judgment has

been paid into Court under an interpleader

rule, and the plaintifi's attorney's bill of costs
has been referred to taxation, without a sub

mission on the part of the plaintiff to pay

what should be due, the Court cannot inter

fere tº give the costs of taxation, more than

one-sixth having been taxed off the hill, the

money not having been paid in for the pur
pose ºf taxation. Rogers v. Peterstone.'350

7. The Court will grant a rule absolute in

the first instance for the costs of the day for

not proceeding to trial of an indictment for

Pºrjury, pursuant to notice. The Queen v.
IHazard . - - - - . 110

8. Q:/aere, whether it is necessary to apply

for a rule to set-off the costs of one defendant

against those of another, where one has been

successful, and the other had suffered judg
ment by default. Such a rule will be made

absolute, without costs. Rawlings v. Seireſ,

303

9. The costs of settling a bill of exceptions

are costs in the Court of Error, and the Court

below hºwe no power to order the master to

review his taxation in respect of them. Doe

d. Harvey v. Francis - - . 398

COVENANT.

A lessee covenanted to pay 300l. a-year for

a coal mine, whether coals should be dug or

not, and 10s. per wey for all coals exceeding

600 weys in the year, with a proviso for put

ting an end to the lease if certain seams of

coal should be worked out. The lessee find.

ing that he could not work the mine and pay

the rent, except at a ruinous expense, offered

to pay for all the coals in the mine at the rate

of 10s. per wey, and surrender lease and mine :

Held, that there was no equity to relieve him
from the payment of the 300ſ. a-year as rent.

Phillips v. Jones . - - . 474

DISTRESS.

A mere taking of an inventory by a person

who claims to have the right of inaking a dis

tress, will not constitute a constructive distress,

sº as tº render the person taking the inventory

(shou'd such distress be exceſsive) liable tº

country.

Digested ind.h the Cases reported.

action on the case for taking an excessive dis

tress. It seems that the proper remedy against

him would be trespass. Spice v. Hºehl, and

another . - - . Page 45

DoWER.

The wife will be permitted to release her

dower under the provisions of the Filies and

Recoveries Act, her husband being lunaic:

Ew parte Holborn - - . 303

E.JECTMENT.

1. Service upon the niece of the tenant

(who is ill in beſ) upon the premises, is suffi

cient for a rule for judgment against the casual
ejector, where the neice makes an affidavit of

her having informed her aunt of the service,

who says that she understands the proceedings,
Doe. d. Euton v. Roe . 431

2. An affidavit stating that the deponent

“ personally served the four tenants in posses

sion with a true copy of the declaration” is
not sufficient for a rule for judgment against

the casual ejector, but it should be sworn that

each of the four tenants was served. Doe d.

Devi v. Roe - - - . . 46

3. Service on the daughter of the tenant in

possession is sullicient where it appears that

the declaration has come to the hands of the

tenant before the first day of the term. Due

v. Roe . - - . . . .94

4. In ejectment to recover possession of a

chapel the Court granted a rule absolute for
judgment against the casual ejector, service

having been effected on the clerk of the chapel,

there being no chapel-warden, who had re
ceived the keys from the lessee, on the wife of -

the lessee, and on his servant, and it being

sworn that the lessee had quitted England, and

was not likely to return. Due d. Dickens v.

ſºme - - - - - 159

5. In an action of ejectinent, the Court will

not allow judgment to be signed against the

casual ejector on a service on the landlord’s

agent, when it is not clearly shewn that there

is no tenant in possession. Doe d. Burrough;
v. Rue . - º - . 93

ERROR.

Senhle, that a writ of error cannot carry up

the record to the Exchequer Chamber, when

issues in fact remain upon it undecided, but

where those issues unay be concluded by the

judgment of the Court above, the Cºurt will
allow them to be struck out, with liberty to

restore thein conditionally. Beckham v. *:

EvidENCE.

1. The Court will not order defendants to

bring up to town, before the hearing of the
cause, books and documents, which they offer

for inspection in the proper depository in the

Attorney General v. Corporation ºf
Colchester . - - - . 346

2. A servant, who in the performance of his

duty does an act which forms part of a trans

action in respect of which an action is after

wards brought against a third person, cannot,

without a release, be a witness to prove what

he did, if his so proving it will go to inculpate

the third party. Boorman v. Brown . 220

3. A. sold some cattle to B., which B. paid
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for by a cheque that he knew would be dis

honored; B. sold the cattle to C. A. brought

an action against C. for the price of the cattle.

The dishonored cheque was tendered in evi

dence at the trial, and received for the purpose

of shewing the fraud committed by B.: Held,

that it was admissible in evidence for that

purpose though it was unstamped. Keah/e v.

Payne e - - Page 13

FINE.

Where a fine was levied and proclaimed at

the Court of Great Session in Wales, held in

the autumn of 1830, and the prothonotary of

that court dying, the roll passed into the hands

of the clerk of assize (under l l G.4, and I W.

4, c. 70), circumstances under which the Court

allowed the proclamations to be indorsed by

the clerk of the assize, after the ejectment

brought to recover possession of the premises

comprised in the fine. Evans, demandant,

Davies and //iſe, deforceants . . 477

GA Mi E.

A person to whom a game deputation had

been granted in 1814, under the 22 & 23 Car. 2,

lost his character of game-keeper when the

1 & 2 W. 4, c. 32, came into operation, and

the deputation not having been renewed, was

not entitled, though acting honá ſide, to the

month’s notice of action required by the sta

tute to be given to persons who were acting

under its provisions. Lister v. Borrowes 413

HABEAS CORPU.S.

A single judge of any of the Common Law

Courts, may at common law, issue a writ of

habeus corpus ad subjiciendum, &c. in vaca

tion, returnable before himself.

For the several points of law decided in the

case of the Canadian prisoners see The Queen

v. Randull //iaon - - . 234

H USBAND.

A wife living apart from her husband, en

tered into a contract to take a house and pay

a given sum for the lease and fixtures. The

husband, some months afterwards, came to the

house, forced himselfin, and received rent from

the lodgers : Held, that by such conduct he

had ratified the wife’s contract. Barnes v.

Jurratt . - - - . l ()8

INFANT.

1. Where in assumpsit for goods sold and

delivered, the defendant pleaded that he was

an intant, and the plaintiff rejoined that the

goods were necessaries; it must be shewn that

due enquiry was made by the plaintiff as to the

defendant’s situation, before he supplied him

with the goods. Brayshamr v. Eaton 221

2. But the neeessity for the inquiry may be

dispensed with by the conduct of the defendant.

ADalton v. Gibb . • e . 222

INS0LVENT.

1. Held that the assignee of an insolvent.

debtor may dispose of his real estate by private

contract, notwithstanding the direction in

7 G.4, c. 57, s. 20, that it shall be sold by

public auction. Muthur v. Priestman 12

2. Where the assignees of an insolvent

debtor applied to the Court on an affidavit

improperly headed, the Court allowed an

amendment. Where such assignees apply in

the Cases reported. , 517

a cause in which the insolvent debtor is a de

fendant, they must entitle the affidavit with the

christian and surnames of themselves, and of

the parties in the cause, and must state their

title as assignees in a clear and satisfactory man

ner in the affidavit. Bendry v. Price Page 460

3. A prisoner who has been discharged con

ditionally on suffering a certain imprisonment,

and is detained at the instance of a creditor,

after the adjudication, is not supersedable pur

suant to l Reg. Gen. H. T. 2 W. 4, if the

plaintiff does not declare within two terms.

Buzzard v. Bousfield - . Page 46

J U id is M. ENT,

l. The declaration contained counts for

goods sold and delivered, for work and labor

done, and on an account stated, on each of

which 50l. were claimed. The defendant

pleaded that the plaintiff “ought not to have

or maintain his action,” because he had paid

50l. The plaintiff replied, taking issue upon

this plea, and signed judgment as to 100l. :

Held that the judgment was irregular. J/ood

v. Furr . • - - . 509

2. In disposing of a rule for judgment as in

case of a nonsuit, the Court will not direct the

cause to be tried before the sheriff, when it

has been commenced in a superior court.

Thomas v. Morris - - . 110

3. Where issue is joined in a country cause

in an issuable term, it is too early to move for

judgment as in case of a nonsuit, before two

assizes have passed. Williams v. Davis 479

4. Where the record has been withdrawn the

parties agreeing to a reference, the defendant

cannot move for judgment as in case of a non

suit. Hanshy v. Evans". - . .299

5. In this Court the issue need not be made

up and delivered to entitle the defendant to

move for judgment as in case of a nonsuit, but

he may make such a motion after the delivery

of the simiſiter. Issue being joined in a

country cause in Eester Term, a motion for

judgment as in case of a nonsuit may be made

in the following M. T. Heath v. Boa'ull 19 |

6. Where one of two defendants has suffered

judgment ly default, the other ulay move for

judgment as in ease of a not suit. Stewart v.

(togers . . 3 i º)

7. Where there are several defendants in a

cause, against one of whoin issue has been

joined in time for a rule for judgment as in

case of a nonsuit, the Court will not grant such

a rule to him, the other defendants not being

in a situation to make a similar application.

Crowther v. Duke - - . 493

LEGA( Y. -

A testator gave 590ſ. to A. when he shall at

tain 25 years of age, and appointed 13. a trustee

for him, and two other persons executors of

the will and residual y legatees. 4. is not

entitled to the interest of the 500l until he

attains the age of 25, when the legacy itself

becomes payable. Roberts v. ſº illiams 90

LI BE [..

1. Where an alleged libel consists partly of

direct statements of fact, and partly of expres

sions, which though put in the form of in

ferences of reasoning, impute motives and
k -
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simply facts; such expressions ought to be justi

fied in pleading and by evidence, like direct

statements of fact, and form matters which

may fairly be left to the consideration of the

jury. Cooper v. Lawson Page 27

2. Case in which a plea, justifying the first

part of the libel, but omitting to answer the

second allegation, was held bad on special de

murrer. Ingram v. Lattson . 142

LUNATi C.

There is a sufficient implied authority in the

wife of a lunatic who has no committee to

enable her to sue for debts due to her hus

band, Rock v. Slade . 223

MAN inAM U.S.

The commissioners appointed under a road

act entered into an agreement with the steward

of a landed proprietor, for a purchase of part

of his estate for the purpose of luaking the

road, and the agreement stated that the money

paid by the commissioners was received “ in

full satisfaction, discharge, and compensation,

for the use and occupation of four acres for

the benefit of the public.” Held, that, not.

withstanding the agreement, the land owner

might afterwards, when the road was made,

apply for compensation for damages conse

quent upon the making of it. The Queen v.

The Commissioners of Barnham Road . 381

And see PooR LAw and WITNESS.

Mt Art Ril Ei) W 0.M.A.N.

1. A bequest on trust for the separate use

of a woman (widow of the testator), free from

the control of any future husband, is valid in

equity against her own appointment of her life

interest to an after-taken husband. Nedly v.

Wedly - - - . 107

2. A married woman has a right to name

whom she pleases as a receiver of her separate

estate; and the Court will appoint the person

named by her without reference to the master.

Bagot v. Bagot . 233

3. Held, that property, left to trustees for

maintenance of testator’s wife, and such chil

dren as he should leave at his death, and in

default of such children given over, after the

death of the wife, is not a gift to her separate

use. Wardle et Ua'. v. Clayton . 2S]

4. Held, that a bequest to an unmarried

woman for her separate use, free from the

control and from the debts of any husband

whom she might marry, and so that she might

not anticipate the same, is effectual against

any disposition by her and her after-taken

husband, although there was no gift over or

an attempt at alienation. Tullett v. Armstrong

26

5. In a suit by a wife against her husband for

the dividends of a fund left to her separate use,

which the trustees by order paid into Court,

an order was made, upon motion, for payment

to her of the dividends. Held, that such an

order is contrary to practice, as being an

anticipation of the decree to be made on the

hearing of the cause, and as the question was

too important to be disposed of on motion.

Medby v. Nedly - - . 217

6. A gift of stock, in trust to pay the divi

dends to a lady, then single, to her separate

e

the Cases reported.

use for life, without anticipation, but with

power to her to appoint half the capital stock,

and the payment of the dividends then to cease.

The lady married, and appointed half the

stock to herself: Held, that the appointment

was valid, notwithstanding the coverture.

Green and Wife v. Campbell. Page 460

7. The Court will grant an order to dispense

with the concurrence of the husband of a

married woman to the conveyance of copy

hold premises, although the 77th section of the

Fines and Recoveries Act provides that its

terms shall not extend to such premises; the

31st clause bringing within its provisions “lands

of any tenure.” Ear parte Ann Shirley . 414

8. Where a wife has several times left her

husband’s house, and during her absence has,

without her husband’s knowledge, committed

adultery, and he has received her back and

lived with her, but at last, being informed of

the adultery, has refused after a similar al

sence to allow her to return ; Held, that after

his death she cannot claim dower on the

ground of condonation. Hulliday v. Best 109

MORTGAGE.

The depositary of a lease for securing a

debt, not having taken possession, nor received

any benefit from the lease, is not liable to the

rents or covenants. Flight v. Bentley over

ruled. (See 10 Leg. Obs. 214). Moore v.

Choat - . 378

-

N tº HS.A.N.C.E.

The erection of an obstruction across a

public highway, is in itself a nuisance, and the

fact that in a particular respect it may be pro

ductive of benefit to the public, does not take

away from it that character. Weirton v. The

Directors of the Manchester and Liverpool Rail

way Company - • . 413

PARTxerrSHIP.

A guarantie was given to a partnership—one

retired—the others eontinued and afterwards

supplied goods, and brought an action on the

guarantie : Held, that the action on it by the

remaining partners was not maintainable.

Dry v. Davy . 508

PHYSIC.I.A.N.

The relation of medical adviser and patient

falls within the principle on which Courts of

Equity relieve against unrighteous securities

for benefits taken by a guardian from a ward,

or a solicitor from a client, &c. Dent v. Ben

nett • e e . 265

PLEADING (EQUITY).

1. Where a private act of parliament gives

the directors of a company power to make

calls on the proprietors, but states at the same

time, the different acts that are to be done

when such calls are made, a declaration in an

action for nonpayment of such calls, must

shew all these several acts to have been done.

The allegation of the doing of some of them

with the averment that the call was duly made

and advertised, is not sufficient. But in such

a case the Court gave leave to amend. The

New Brunswick and Nova Scotia Land Com

pany v. Bainbridge . 396

2. Where a defendant is charged under a

|private act of parliament as the proprietor of
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a railway, and as such, liable for calls, it is not

sufficient for him to plead that he has not

signed and subscribed the deed as required by

the act, and has not become a proprietor by

death, marriage, bequest or bankruptcy. Such

a plea is only an argumentative denial of lia

bility, and the defendant ought to have denied

in distinct and positive terms that he was a

proprietor or liable as such. The Great JWest

ern and Cheltenham Railtray Company v.

Daniel • - - . Page 396

3. In a trespass for breaking and entering the

plaintiff’s close, and taking his goods, the de

fendant pleaded several pleas. The learned

Judge who tried the cause held the plaintiff

bound upon these pleadings to prove his pro

perty in the goods. This Court set aside the

verdict, and made a rule absolute for a new

trial. Camaby v. Welly and others . 125

4. A., the lord of a manor, having the power

to appoint a steward of the manor to hold at

pleasure, prevailed upon B., the steward, to re

sign. A. becoming liable to pay B. an annuity

of 50l. A. then appointed C., and C. entered

into an agreement to indemnify A. from the

payment of such annuity, so long as C. should

execute the office. A. afterwards by deed

poll granted to C. possession of the office for

life. A. died, and his executor sued C. on the

agreement to indemnify : Held, that a decla

ration setting forth the above facts, shewed a

suſlicient consideration for the contract—and

that the deed poll was not a new appointment

so as to relieve C. from his undertaking to in

demnify on the original appointment. Mat

tock, eaecutor of Southwood v. Hinglake . 186

5. A plea in covenant on an annuity deed

must state the date of such judginent correctly.

The allegation is one of description and must

therefore be literally proved. Few v. Buck

house - - - - . 237

6. In trover for seizing four tame and re

claimed deer, the defendant pleaded several

pleas. There was no actionem non, nor prayer

of judgment to one plea. On special demur

rer held, that it must be taken as pleaded in

bar of the whole action, and therefore did not

require the actionem non nor prayer of judg

ment; and that it did not annount to the ge

neral issue, but was sufficiently pleaded in

form and substance as a plea in bar of the

whole action. Weeding v. Aldrich . 301

7. A husband and wife may, to an action for

a debt of the wife incurred before marriage,

plead the wife’s discharge before marriage un

der the Insolvent Debtors’ Act. The statute

has not provided for cases of this sort. Storr

und another v. Lea and //i/e - . 379

PLEADING (comMon LAw).

1. Where A. grants a lease to B., who

thereby becomes his undertenant, and such

lease contains the common covenant for pay

ment of rent by A. to the original landlord,

but not a covenant to indemnify B. against

nonpayment of rent by A., and B. is compelled

to pay A.’s rent, B. cannot maintain money

paid against A., but must sue for breach of the

covenant. Bailer v. Hurris - . .317

2. A declaration alleged that the plaintiff

519

delivered to the defendants a certain package

to be carried : Held, that after verdict, this

must be taken to be a declaration against the

defendants as common carriers, and a ver

dict having passed against one of them only,

such a verdict was held sustainable. Pozzi v.

Shipton . e • . Page 141

3. Where a declaration in covenant was

held to be ill for not shewing how the title

commenced. Brooks v. Humphries . 206

4. Under a plea that the defendant did not

accept the bill of exchange in the declaration

mentioned, modo et fºrma, the defendant may

object that the bill, having been accepted ge

nerally, was afterwards altered without his

consent by the insertion of the words “pay

able at Williams & Co.” Calvert v. Baker 190

5. To a declaration for trespass and false

imprisonment what plea may be pleaded. Cur

rie v. Almond e - - . 397

6. To an action on a bill of exchange brought

against the defendant as acceptor, a discharge

under the Insolvent Debtor's Act was pleaded.

Replication, that the plaintiff had no notice

of the petition, held bad. Semble, that where

the defence is that the insolvent gave in a fic

titious address for the creditor, the replication

to such a plea should be, that the debt was not

duly inserted in the schedule. Reed v. cº,
12

7. A declaration in assumpsit is sufficient,

if it shew the defendant to have obtained

something which the plaintiff might have

granted or refused, and the Court will not

enquire into the nature of the benefit to be de

rived by the defendant from the thing ob

tained by him. Bambridge v. Burmston . 44

8. How far advantage could be taken of

payments for which credit is given in a plain

tiff’s particulars of demand, previous to the

new rule of pleading of Trinity Term last.

Osmond v. Taylor - - . 46

9. To an action for wrongfully refusing to

permit the plaintiff to appraise goods destrain

ed, a plea that the plaintiff was tenant to the

defendant, and that the goods were taken as a

distress for rent, is an issuable plea within the

meaning of terms to plead issuably. Sealey v.

Harris . - - - . 383

10. In an action on a bill of exchange, the

defendant having obtained leave to plead that

he did not indorse the bill, may plead that he

did not indorse “to pay,” that plea being

undistinguishable from a plea that he did not

indorse the bill modo et formá. Waters v.

Earl Thanet - - - . 269

ll. In trover, on the plea of “Not Guilty,”

the defendant cannot litigate the property in

the goods claimed by the plaintiff. Creevey

v. Grainger . e e - . 510

And see WITNEss, 4

POOR LAWS.

In an application for a mandamus to a ma

gistrate to issue a warrant of distress on a

bastardy order, the Court of Q. B. will not

listen to matters impeaching that order, when

such matters inight have been made the foun

dation of an appeal. While such an order

remains in force, a magistrate is bound to
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The Queen v.

Page 268

see it carried into execution.

Codd, Esq. - - -

prActice (EQUity).

1. A partner in a banking house which had

stopped payments, but was not insolvent, drew

out his share of the capital. Circumstances

in which it was held he ought not to be called

on to pay the money into Court. Richardson

v. Bank of England - - . 155

2. A plaintiff has a right to move to dismiss

his bill at any time before decree, even when

the cause is set down and called on for hearing,

upon paying defendants their costs. crº
08/0. . - - - -

g A bill filed by a creditor in behalf of him

self and all the other creditors of a testator

against the executors, may be dismissed by the

executors before decree, on condition of paying

the plaintiff’s debt, with interest and costs of

suit as between party and party. Pemberton v.

Topham. . - - - . 185

4. A plaintiff who was the next friend of

infant plaintiffs, and had an interest in common

with them in the subject of the suit, with bene

fit of survivorship, died. Held that the suit did

not thereby abate, but become defective for

want of a next friend only of the infant plain

tiffs. Asketc. v. Piddle. . - . 140

5. Notice of motion to dismiss an informa

tion for want of prosecution having been given,

the relator afterwards on the same day filed a

replication. Held that he is bound to pay the

costs incurred by the defendants. Attorney

General v. Cooper. - - ... 108

6. A plaintiff, whose bill was dismissed with

costs, was served with a subpoena for those

costs out of the jurisdiction: and being after

wards found in London, he was arrested on an

attachment for the costs and committed to

prison. The attachment was set aside for ir

regularity, but before the plaintiff had come

out of prison a detainer was put on him under

a regular attachment. Held, that he was enti

tled to be discharged from this attachment

also, as being made available by reason of the

irregularity of the first attachment. Hawkins

v. Hall. . - - . 344

7. A plaintiff, bringing an action at law, and

filing a bill in Chancery against the same de

fendant for the same matter, will be allowed

the same time after defendant’s answer for

electing whether he will proceed at law or in

equity, that is allowed him to deliver excep

tions to the answer, (which, under the 4th of

the New Orders, is two months). Leicester v.

Leicester.. - - . 490

8. Personal service on a receiver, of notice

of an application for a reference to the master

to inquire whether he ought not to be dis.

charged, cannot be dispensed with, except by

an order of Court to substitute service. Attor

ney General v. Huberdasher's Company. 90

9. An order for a commission to take evi

dence at any time after the day for passing

publication, is irregular, unless accompanied

by an order to enlarge publication. Maunde

v. Allies . - - - . 490

10. Held that the usage at the Rolls ofgrant
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ing an order of course to amend Bill without

prejudice to the Common Injunction, is well

established practice. Ferrundy. Harner. 201

ll. An attidavit of service of a subpoena to

appear to a bill should state the place where

the subpoena was served. Bick/ord v. Skewes

Page 185

12. A party, who submits to an injunction

without using due diligence to bring to trial

his alleged right, is not entitled, upon a tardy

application, to an order which would press

inconveniently on the adverse party. Bicăford

v. Skeuces . - - 395

PRActice (common LAw).

1. Where a defendant has, under the rule Hil.

T. 4. W. 4, s. 7, delivered all the paper books,

he cannot apply for judgment on the ground

that the plaintiff is not by the rule entitled

to be heard, without first producing an aſidavit

that the plaintiff had not delivered any paper

books, and that he (the defendant) had deli

vered the same. , Davis v. Holding . ... 109

2. The defendant being in the custody of

the sheriff under an attachment, issued out of

the Court of Chancery, a capins utlugatum was

lodged against him, but the attachment having

been set aside for irregularity, he will be en

titled to be discharged also as to the capias.

Hall v. Hawkins . - - . 382

3. A writ of summons being directed to the

defendant as “of Newcastle-upon-Tyne, in the

county of Northumberland,” and it appearing

that there are parts of Newcastle in that

county under the 2 & 3 W. 4, c. 62, s, 35,

although that town is a town and county of

itself, the Court will not set aside the writ.

Rippon v. Dawson - - . .382

4. The cause of action being described in

the copy of a writ of summons as “an action

on the case promises,” the Court set it aside

for irregularity. Doulton v. Hall . 3|8

5. In making an application for a writ of

distringas, it is necessary that the explanation

of the object of the calls should be stated at

the first of them ; and it is not sufficient if is

stated that the explanation was given at the

second call. Edwards v. Burghart 29

6. If a person accepts a bill of exchange,

using the initial of his christian name instead

of writ ng it at length, he may be sued by his

initial in the writ of summons in order to

obtain a distringas. Worley v. Cunnington 93

7. It seems that merely naming a person

for the exacution of process does not consti

tute him aspecial bailiff. Doe v. Trye .

8. Where, in trespass upon the plaintiff’s

close, in an affidavit in support of a rule for a

suggestion being entered upon the record to

change the place of trial, it is sworn that the

defendant and others “riotously and tumul

tuously” assembled and broke down the fences,

the Court will make the rule absolute upon

payment of the costs of the notion; but they

will impose no terms as to the payment of the

defendant’s extra costs. Jones v. Price . 94

9. Notice of trial being given for the 12th,

which is an adjournment day to the 16th,

notice of countermand on the 14th is too late.

Cooper v //"hitmarsh - - . 15
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10. A verdict having been returned in an

action of trespass for the plaintiff, with 1s,

damages, and a judge having granted a certi

ficate under the 43 Eliz. c. 6, s. 2, quaere,

whether he has the power afterwards to rescind

that certificate. If the power do exist, how

ever, it must be exercised within reasonable

time, and semble that it should be put into

operation before the termination of the first

four days of the term succeeding the trial.

JWhalley v. Williamson . Page 348

11. Where an application was made to refer

a bill of exchange to the master to compute

principal and interest, without the production

of the bill itself, the Court granted a rule with

a view to the decision of the master being ob

tained between the parties, but declined to

give any opinion upon the subject. Sanderson

v. Lee . e - - . l l 1

12. Semble that the rule of H. T. 4 W. 4,

which requires a plea puis durrien continuance

to be accompanied by an affidavit, stating that

the inatter thereof arose within eight days, is

affected by the rule of H. T. 2 W. 4, which

operates to extend the time to nine days,

where the eighth was on a Sunday. Dudden

v. Triquet e - e . 399

13. The outlawry of a peer of the United

Kingdom is irregular, if the capias utlagatum

issues after the elevation of the peer to the

peerage. Crofts v. Earl Egmont . 31

14. Service of a rule nisi to compute, by

leaving a copy with one defendant, and the

original rule with the other, who afterwards

returns it, saying, he does not mean to take

any steps in the matter, is sufficient. Grant

v. Stonehaun - - . 189

15. The Court will not interfere, where a

judge at Nisi Prius has amended the record,

it being doubtful whether he possessed the

power, unless the defendant shewed by affi

davit that he has a good defence with which

he was not prepared at the time. Stansbury

v. Mathews - - . 284

16. A declaration having been delivered on

the 24th December, with notice to plead in

four days, a judgment signed on the 29th of

the month for the want of a plea, is irregular,

the statute 3 & 4 W. 4, c. 42, s. 43, which

enacts that Christmas Day, and the three fol

lowing days, shall be kept as holidays, qualify

ing the rule of H. T. 2 W. 4. Wheeler v.

Green. . - - - . 350

17. The defendant being described in the

writ and declaration by the initials of his

christian name, the Court will not on that

ground set aside the writ, but application

should be made to a judge to amend the de

claration at the cost of the plaintiff. Rusk

v. Kennedy e - 398

18. In order to obtain an order to change

the venue after issue joined, the defendant

must state some strong and precise grounds

as a reason for his motion being granted.

Thornhill v. Oastler . 283

PRISONE R.

1. In an order made by a judge authorizing

the detention of a defendant till he gives bail,

the introduction of the words “ or till further

-

- -

J

the Cases reported. 521

order,” will vitiate it. The judge has no power

to introduce this new condition into his order.

Maddington v. Woudley Page 91

2. A defendant having been arrested on the

26th Nov. 1837, for a debt of 10l., and having

lain in custody until the following 26th Nov.,

a motion for his discharge on that day, under

the Lord’s Act, is not too soon. Parkers v.

Wilkins - 204

RATE.

1. Where a local act of parliament gives a

vestry the power of imposing church-rates, and

directs the vestry to impose them when neces

sary, the court of Q. B. will grant a mandamus

to the vestry to do so, if it sees that the vestry

has refused to obey the act. Where a local

act relating to church-rates gives power to a

vestry which did not exist at common law,

thisčº has concurrent jurisdiction with the

Ecclesiastical Court in enforcing the making

of church-rates. The Queen v. The Select

Pestry of St. Margaret's, Leicester 9 |

2. Where any independent occupation for

private advantage is discoverable, rateability

immediately attaches. The Queen v. The

Trustees of the Blackfriar's Bridge, (Lanca

shire) e • • . 28 I

3. Under the provisions of the 3 Geo. 4,

c. 107, s. 6 (the Middlesex County Rate Act),

the justices are not authorized to make a

county-rate, unless it shall appear to them,

upon the audited and allowed accounts of the

county treasurer, that three-fourths of the last

preceding rate has been expended. It seems

that by the 9 Geo. 4, c. 40 (the County Lunatic

Asylum Act) the expenses of a county lunatic

asylum cannot be paid out of the general county

rate. The Queen v. St. George, Hanover

Square, In re Middlesea. Magistrates . 203

SH II”.

The defendants, who were the owners of a

vessel, chartered it to D. for six months, at a

certain sum per month. They were to keep it in

repair, and he was to pay the harbour dues and

seamens' wages, and to insure the vessel. In

an action by the owner of another vessel, which

had been injured by the negligence of the

crew : Held, that the owners, and not D. were

properly responsible. Fenton v. Dublin Steam

Company . . 156

STAM P.

l. What instrument will be held to be a lease

and the payment to be a premium, within the

schedule of the Stamp Act, and a ll, stamp

held to be sufficient. Cattle v. Gamble . ] 10

2. Where three parties severally and respec

tively undertake, in consideration of another’s

discharging a debt due from A. to B., to

indemnify him to the extent of 50l. from each

of them, and one fourth part of the costs, and

also to execute any bills, bonds, or notes

which may be required, it is all one transaction,

and only one stamp is necessary. Ramsbottom

v. Davies. • • . 415

And see EvidENCE.

WILL.

1. Case in which it was held that mortgage

money passed, and that its distribution was to

be governed by the law of England, the place
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Price v. Dewhurst.

Page 58

2. A bequest of “an annuity of 200l. to A.

and B. each for their lives, and the life of the

survivor,”means two distinct annuities of 200l.

each, both sums to be paid during the life of

the survivor of the two, and deceased’s annuity

to go to his personal representatives. Eales

v. Earl of Cardigan - - . 90

3. Circumstances in which it was held that

the share of residue did not go to executors,

but lapsed for the benefit of the testator’s next

of kin. Barber v. Barber . - . 42

4. Held, that a bequest to testator's first

cousins or cousins-german, is confined to the

sons and daughters of his uncles and aunts,

and is not to be extended to the descendants of

such sons and daughters. Sanderson v. Bailey

14

of the testator's domicile.

WITNESS.

The overseer of an appellant parish is not a

competent witness to prove even the notice of

appeal, notwithstanding the provisions of the

54 Geo. 3, c. 170, s. 9. The Queen v. The

Recorder of Bath, in re Marsham and Lidcombe

Digested Inder to the Cases reported.

2. The Court will not grant a rule to shew

cause why a commission should not issue to

examine a witness, who is sworn according to

the information and belief of the deponent to

be 81 years of age and infirm, and keeping her

bed from the effects of an accident, and to be

resident 270 miles from London, without an

affidavit of a surgeon, stating the nature of the

nfirmity, and setting out his belief upon the

subject. Duvies v. Lowndes . Page 143

3. An objection to the evidence of a witness,

on the ground that he is in reality the plaintiff

on the record, must be taken on the voir dire,

and the defendant cannot produce testimony

to prove the fact which he alleges. Dewdney v.

Palmer . - - - . 318

4. A person being served with a subpoena

duces tecum on the 2d April, requiring his at

tendance at the assizes on the 3d March, is

liable to an action for neglecting to appear, the

trial taking place on the 6th April. Where alle

gations are held equivalent to an averment that
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